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ABSTRACT 

The  purpose  of  the  oversight  hearing  was  to  hear  from 
administration  and  tribal  witnafises  on  the  implementation  of  the 
Indian  Self -Determination  and  Education  Assistance  Act  (Public  Law 
93-638),  which  was  signed  into  law  on  January  4,  1975.  The  hearing 
focused  on  five  concerns  of  the  legislation:   (1)  the  new  draft 
regulations  pending  publication  for  comment  which  amend  Bureau  of 
Indian  Affairs  regulations  implementing  P.L.  93-638;   (2)  the  method 
for  determining  the  secretarial  level*  of  funding  for  a  P.L.  93-638 
contract  in  the  first  and  subsequent  years  of  operation;   (3)  the 
administrative,   incremental,  or  indirect  cost  problems  associated 
with  638  contracts  and  recommendations  for  necessary  changes  in  the 
system  to  assure  continuedvtr ibal  desire  to  operate  programs;  and  (4) 
the  problems  associated  with  the  indirect  cost  rate  and 
recommendations  for  necessary  chajiges.  Thirty-three  representatives 
offering  testimony  to  the  hearing  (included  spokespeople  from: 
National  Congress  of  American  Indians;  Department  of  Interior;  Rock 
Point  School,  Arizona;  Alamo, Navajo  School  ^Board,  New  Mexico; 
Association  of  Contract  Tribal  Schools;  Lake  Superior  Band  of 
Chippewa  Indians; < Pasfeamaquoddy  Tribe;  Fort  Hall  Business  Council; 
Papago  Tribe  of  Arizona;  and  Penobscot  Nation.  Written  documentation 
submitted  to  the  hea'ring  is  also  attached.  (ERB) 
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OVERSIGHT  OFIXDIRECT  COSTS  AND  CONTRACT  PRO- 
,  *         VISION'S  OF  THE  INDIAN  SELF-DETERMINATION  AND 
EDUCATION  ASSISTANCE  ACT 

JTTNE  30,  1982 

* 

U.S.  Sknate, 

/  SEIiECT  COMMITTEE  ON  INDIAN  AFFAIRS, 

W ashington,  D.C, 

The  committee  met,  purMiant  to  notice,  at  9:40  a.m.,  in  room  5110, 
Dirk^en  Senate  Office  Building  Senator  William*  S.  Cohen  (chair- 
man'/ presiding.  N  /  \ 

Present :  Senators  Cohen- and  DeConcini.        >  t 

Staff  piescnt:  Timothy  C.  Woodcock,  staff  director,*  Peter  S. 
-    Taylor,  general  counsel,  and  John  Mulkey,  staff  professional. 

Senator  Cohkn.  The  committee  will  come  to  order. 

The  purpose  of  the  hearing  today  is  to  hear  from  administration 
anil  tubal  witnesses  on  the  implementation  of  the  Indian  Self-\ 
Determination  and  Education  Assistance  Act,  Public  Law  93-638.  J 

The  hearing  will  focus  on  the  following:  First,  the  iiew  draft 
regulation-,  pending  ^ublftativn  foi  comment  which^xmend  Bureau* 
of  Indian  Affair  regulations  implementing  Public  Law  9&-G38;, 
second,  the  method  foi  determining  the  secretarial  le\el  of1  funding 
for  a  Public  Law  93- G3$*ron  tract  in  the  first  and  subsequent. years 
of  operation;  thud!  the  administratis,  incremental,  or  indirect  cost 
problems  associated  w  ith  G3S  loiitimts  and  recommendations  for  neces- 
sary changes  in  the  system  to  assure  lontinucd  tribal  desire  to  operate 
.    |iro*5i^uns;  and  fouith,  the  piobleins  associated  with  the  indirect  cost, 
rate  antk  recommendations  for  necessary  changes. 

This  htaring  is  the  first  oversight  effort  by  this  committee  on  the 
implemeri  tation  of  the  act  since  the  Goth  Congress.  The  act  was  signed 
into  law  xir  January  4,  1975.  The  regulations  wen1  promulgated  and 
the  proposed  amendments  are  tho  first  changes  in  the  original 
regulations.  ^  t 

I  belie      that  this  is  one  of  the  mostK  important  hearings'  this 
committer"  w>ill  hold  during  the  97th  Congress.  The  issues  involved 
*a  relate  to  the  smccss  of  the  self -deteiminat ion  policy  urged  by  previ* 
ous  IiepinSlnan  adiiunistiations  which  provided  what  I  l>elie\e  were, 
and  remain  t<#be,  meaningful  changes  in  Indian  policy. 

The  committee  is  lonecincd  about  problems  vvhiih  have  developed  . 
in  the  implementation  of  638  which  have  been  reported  to  the  com- 
mittee by  tiibal'icpiesentatives  and  other  interested  parties.  The  com- 
mittee is  lOnicmed  with  ai counting  problems  wlnf h'hi ought  a  tiling 
to  the  committee  laic  last  yeai  to  request  the  passage  of  legislations 
which  authorized  the  disbursement  of  tribal  judgment  funds  to  bail 
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■  the  tril*  out  of  a  s.tnat ion  of.near  financial  collapse  in  part  because 
of  indirect  co*  problem*.  The  commit  tee -is  conceded  with  tribal 
.employee*  woiking  in  a  contract ed  program  without  a  cost  of  living 
increase  since  the  inception  of  tl^prograni  sterol  \ears  ago 

We  are  sure,  that  the  administration  witness  have  some  good  sng4 
gestiot.s  for  addressing  these  concerns.  We  ar*e  particularly  iHtereMed 
in  Tribal  suggestions  as  >\ell  for  addressing  tjjese. concerns  We  look 
forward  to  hearing  the  views  of  the  scheduled  Witnesses  on  these  im- 

(  VirsTpanel  of  witnesses  will  be  the  Honorable  Kenneth  'Smith, 

^-Assistant  Secretary  oWhe  Interior  for  Indian  Affairs,  and— Mr. 
Snnth,'please  introduce  those  who  are  with  you?        *  ^ 


STATEMENT  OF  KENNETH  L.  SMITH,  ASSISTANT  SECRETARY  FOR 
INDIAN  AFFAIRS,  DEPARTMENT  OF  THE  INTERIOR,  ACCOM- 
'  PANIED  BY:  TED  KRENZKE,  DIRECTOR,  OFFICE  OF  INDIAN  SERV- 
"  ICES  BUREAU  OF  INDIAN  AFFAIRS,  DICK  BALSIGER,  DIRECTOR, 
OFFICE  OF  ADMINISTRATION,  DEPARTMENT  OF  THE  INTERIOR; 
BOB  BEULEY  AND  ARNOLD  BARON,  OFFICE  OF  THE  INSPECTOR 
GENERAL,  DEPARTMENT  OF  THE  INTERIOR 

•  Mr  Smith.  Thank  von,  Mr.  Chairman.  My  name  is  .Ken  Smith, 
Assistant  Secretary.  Tq  my  right  is  Ted  Krenzke,  and  to  his  right  is 
Dick  Balsiger. 

Joe,  do  von  want  to  introduce  your  people  ( 

Mr  Exkmunk.  I  am  Joseph  Exendme,  Deputy  Director  of  the 
Indian  Health  Service.  To  niv  immediate  left  is  Johnnie Ivirkland, 
Progiam  Analvst  with  the  Indian  Health  Service.,  and  toher ^left  IS 
Joe  Moram  the*  Diiwtor  of  the  Office  of  N^etjland  Gjatffls,  Health 
Services  Administration,  and  to  his  left  is  (Jeoi-ge  Wolfe,  Director  of , 
the.  Operations  Division,  Office  of  Procurement  and  Logistics  £>f  the 
OJli.-e  of  the.As-istant  Secretary. 

Senator  Coiikn.  Mr.  Smith  I  ,  ' 

'  Mr  SMfrh.  Good  morning.  Mr.  Chairman.  It  is  a  pleasure  to  be 
before  this  comm.ttee  this  morning  to  discuss  the  BuiTau  of  Indian 
Affaire  contracting  wifli  Indian  tnlx*  under  the  Indian  Self-Deter- 

'"Thave  alreadv  introduced  Mr.  Ted  Krenzke  and  Dick  "f^lfiger.  In 
the  audience,  at' the  committees  request,  are  Bob  Ben  ey  aKd  Arnold 
Baton  of  the  Depaitmcnt  of  the  Intel mis  Inspector  (lenettils  Ollice 
of  whom  I  am  sure  there  w  ill  be  some  questions.  ' 

My  prepared  statement  was  submitted  to  Hip  committee  on  Mon- 
"day.'W  ith  the  committee's  permission,  I  would  like  to  .summarize  that 

*  Senator «C'oiikx.  Without  objection,  your  prepared  statement^ 
bcniadeapartofthereeoidofthisheanng.  *  ,  • 

Mr  Smith  Since,  the  Indian  Self -Dcterminat ion  Act  was  passed 
7  years,  ago,  there  has  been  a  steady  increase  inthe  number  of  tribes 
'  oii.-at.ng  reservation  programs  under  SHf-Detenninat.on  contracts 
Of  couiCe  we  like  to  feel  that  the  legislation  has  been  successful.  I 
hink  there  are  some  ininor  problems,  just  like  with  any  new  legis- 
lation, and  it  take*  time  to  streamltne  it  and  to  improve  the- process. 

1 


m  Horn  V.h  i  to  the  numlH-r  of  trills  euteriiiflrinto  contracts 

inward  from  200  inks  to  :>,*)  tribes.  There  vvorfapproximatelv 
KJKTeontiacts  m  1!>77,  eonipj*cd«to  1 ,:}()()  separate  contracts  in  1981, 

*  showing  a  substantial  increase. 

During  the  same  period  of  time,  the  dollar  volume  of  contracting 
increased  from  $100  million  in,  1077  to  $i>15  million  in  1981  Now 
when  we  are  talking  about  these  figures,  Mr.  ClmirmirtT,  we  are  talk' 
ing  about  Public  Law  03-G38  contracts.  We  do  have  other  contracts, 
but  these  are  authorized  under  other  legislation. 

The  tribes  are  contracting  for  programs  across  the  broad  range  of 

*  contractiUe  Bureau  progiains  in  Indian  sen  ices,  education,  and  Trust 
rcsjlonsibihties.  In  fact,  as  I  understand,  in  our  Indian  services  pro- 
grams  tribes  are  contracting  approximately  51)  percent  of  ;\11  those 
programs,  so  they  are  making  .substantial  gains. 

We  believe  thK  kcavy  increase  in  tribal  contracts  reflects  very  sig- 
nificant h  tubal  progiess  in  the  use  of  tficiy'ontractmg  options.  The 
morease  aUo  shows  that  t  lilies  aie  accepting  moie  responsibility  for 
doing  things  for  themselves  and,* in  effect,  being  more  responsive  to 
their  own  people.  w  .  . 

This  administration,  a,s  well  as  m\self,  is  strongly  committed  to  the 
philosophy  and  objectives  of  self-determination  and  supports  con- 
tracting bV  tribes.     .    ^  .  w 

I  think/this  is  one  of  the  initiatives  that  we  want  to  push.  We  think 
it  is  a  gofJd  process.  And  I  would  like  to  see  tubes  contract  more  pro- 
grams in  the  ne;ct  few  years:.  * 

We  are  in  the  pioeessof  changing  oui  contracting  Peculations.  The 
need  for  the  change  is  primarily  due  to  the  enactment  of  Public  Law  , 

±I\.  the  Inderal  (hunt  ami  Cooperative  Agreement  Act,  which 
was  enacted  in  1978.  This  act  requires  that  h\leral  agencies  reexamine 
the  relationships  that  cxM  with  recipients  o\their  contiact  funds  to 
determine  ^whether  these  relationships  are  procurement  or  assistance 
m  nature.  *  \v 

If  the'principal  purpose  of  the  action  is  acquisition  of  property  or 
services  for  the  direct  benefit  or  use  of  the  Federal  Government,  a  Con- 
tract would  be  the  proper  instrument  of  award.  If  the  principal  pur- 
pose  of  act u >n  is  to  accomplish  a  public  purpose  for  support  or  stimu- 
lation, an  assistance  awaid  would  be  appropriate,  namely  either  a 
grant  or  cooperative  agreement. 

We  believe  revisions  of  the  regulations  providing  for  the  use  of 
grants  is  consistent  with  the  government -to-government,  relationship 
between  the  I  >.  dovernnient  and  the  tribes.  *  V 

Mr.  Chairman,  I  want  to  make  it  clear  that  shifts  from  contnfcts 
to  grants  does  not  mean  ahy  ch^ige  in  the  lev  el,  of  Federal  responsi- 
bility for  the  programs  or  activities  involved  t 

Diaft  relations  were  first  circulated  in  Mav  1981,  and  a  revised 
draft  last  September.  (  ominents  were  received  from  tribes  and  tribal 
organizations  and  their  comments  evaluated.  Consultation  meetings 
were  held  on  these  particular  regulations.  In  addition  we  hope  to  pub- 
lish the  dmft  regulations  for  comments  within  the  next  months,  and 
implement  them  as  soon  as  thev  are  officially  approved 

Vie  believe  the  revised  regulations  will' permit  the  Buro.au  to  ex- 
pedite the  grant  nroecss  as  well  as  allow  tlie  Kureau  to  be  more  re- 
sponsive to  tribal  applications. 


'4  ^ 


fflrfc  of  the  concerns  discussed  in  my  prepared  sta  oment ! has  to ,  do 
with  the  indirect  cost  contract  support  funding  problem.  I  know  U at 
mcLVrs  of  the  committee  mav  have  questions  on  the  mat  er  of  short-, 
fall  J  in  the  contract  .support  funds  budget  item.  However,  I  do  want 
to  briefly  comment  on  the  subject  now.  , 

The  amount  of  our  budget  request  for  contract  support  funds  has 
been  based  in  the  past  upon  an  estimate  of  the  dollar  volume  of  con- 
Sets  and  a*  average  tribal  indirect  cost  rate.  During  each  of  the 
£*2  fiscal  £ars  on?  budget  request  has  been  exceeded  by  the  amount 
requested  by  tribal  contractors.  We  experienced  aj shortfall  of*  ap- 
pSimatel/$lf3  million  in  1980,  and  about  $  .5  ™"«»Mf^ 
on  our  estimates  for  1982,  we  will  have  a  higher  shortfall  than  m 

P  wlTiffwatching  this  closely  in  1983,  and  if  we  determine  that 
we  may  have  a  shortfall  problem,  we  plan  to  take  early  action  rather 
than  wait  until  towards  the  end  of  the  first  year  • 

Difficulties  in  predicting  the  volume  of  tribal  contracts  and  pfob-  , 
loms  in  forecasting  avcrag<T.ndirect  cost  rates  have  been  the  Uo 
factoi-s  most  affecting  the  accuracy  of  the  Bureau's  budget  request  for 
contract  support  funds.  .       *  . 

This  matter  of  Indirect  cost  »  a  complex  issue.  It  is  not  an  easy , 
'  issue  There  are  many  avenues  and  many  options  that  are  open  to 
,s  -BeiuJe  of  this,  we  asked  the  American  Indian  Law  Center  to  re- 

•  Sw  the  problem  and  .make  their  recommendations  or  corre^ve 
art  on  The  report  was  a  good  one  and  provides  a  basis  for  change 
i f  he  whole  arena  of  contract  support  funds,  ram  sure  we  are  gping 
to  tatakfnj  a  very  good,look  at  that  report,  Mr.  Chairman,  as,  we 

'  m™nZtur^T£  or  after  the  reflations  become  effective? 
?S   Well,  this  report  really  addresses  the  contract  support 
funds  and X* not  address  the  grantW  the  contract.  Basically  it  docs 
not  addresl^  nations.  It  only  addresses  the  cost  ratios  and  so  tort  h 
i  how  fo  agister  those  "a  little  bit  better  than  we  have  in  the 

patV   n,n;,mnn  I  am  sure  we  are  going  to  be' implementing  a  good 

couMsret  into  those  a  little  bit  later,  f         „     ...  ^ 

Khairman,  that  concludes  my  opening  remarks.  Wc  will  1* 
' happy  to  respond  to  any  questions  you  may  have. 
[The  prepared  statement  follows  :J 

•  pr'pparfd  Statement  of  Kenneth  L.  Smith.  Assistant  Secretary  for  Indian 
Prepared  Stateme^Affaib8)  DepArTment  or"  the  Interior 

Mr.  Chairman  ami  mongers  o'^mmlt^^ 
your  committee  today  to  « Iscuss  the Bv roan  of  In ^^»n"1A™  rf  SUett>rmlnat|„n  nnd 

Agreement  Act.  ,    .,   ui,i,1P„nr>n  Assistance  Act  was  enacted  by 

The  Indian  SeU-Detormirmtion  ^.^"^^^^^^Qovmanmt  and 
Congress  "to  provide  ma^nmm  I "J^^'KHVrtfdpatlon  of  Indtan 
SSK  ^TX^^M^V  the  federal  Government .  for 


er|c 


9 


ImhuiH  and  to  clicourngo  th*  dc\olopment  of  human  resources  of  the  Indian 
people;  t,»  establish  a  program  of  assistance  to  upgrade  Indian  e<lucation;  to 
C"}*&\n*  "  rMi,!t  nf  l!l(han  (lti/t>Ils  tonuitml  riiiMr  own  edueatioual  activities  M 
.      IiUe  I  of  Iridic  Law  08  03S  is  the  Indian  Self-Determination  Act  and  itxlireets 
Tjie  Neerrtar.vW  tlu»  Interior,  upon  request  of  an>  Indian  triho.  to  enter  into  a  ; 
contract  or  coVracts  with  any  tribal  organization  or  any  such  Indian  Tribe 
to  plan.  eond»c¥  and  administer  programs  for/the  benefit  of  Indians. 
^  Him  we  thrift  it  would  he  useful  to  reimrt  in  the  status  of  tnhal  contracting 
*  under  the  .soft-determination  aef  Though  we  aVe  looking  for  wa\s  (o  more  effec- 
tively implement  the  act. -we  think  oxcrull  the' 7->  enr-uld  legislation  has  been 
siieee^mi    I  here  has  been  a  stvad>  increase  in  the  number  of  tribes  operating 
res^r\ation  programs  under  self-determination  contracts.   *  '  " 

Fur  example,  in  fiscal  >ear  19M.  approximately  3MJ  tribes  and  tribal  organize- 
tmns  entered  into  1.3(H)  seimrate  contracts  with  the  Bureau  to  oi>erate  programs 
•L5r.  lS.  a  SIK,!,fU:,!,u  «mii1  >oar  1977  j)erformanee  when  som£  - 

-no  tribi^  and  tribaUorganizations  entered  into  approximately  800  separate  pro- 
gram contracts  During  this*  <ame  ln'riod.  the  dollar  volume  of  contracting  in- 
creased from  approximately  $100  million  to  around  $215  million. 

The  tribes  arc  contacting. for  programs  across  the  broad  wWe  of  Cbntractible 
bureau  activities ;  for  example,  approximately  50  percent  of  total  Indian  services 
program  dollars— for  such  prograriis,as  social  services,  housing,  law  enforcement, 
tribal  government— are  now  contracted.  Tribes  also  contract  for  a  significant 
part  "t  the  Bureau's  education  programs  and  certain  contraction?  elements 
related  to  trust  resi>ousibilities. 

(v/po!TS  ^ithVJ  1111  hur^nu  ^^riiphic  areas  are  participating  "in  Public  Law 
!M~(mS  contracting.     •    v  _  «^ 

v?;,r  ^"vi°sr  volmne  of  contracting  with  a  single  tribe  is  with  the  Navajo  * 
Mt  on-  H  separate  contracts  in  fiscal-year  1981  for  a  dollar  volume  of  S43.5 
million.  v  v 

•  *^m^  37  Pacific  Northwest  tribes  in  the  Portland  are*  contracted  for  ap^ 
proximately,  $.U  million  under  some  2-14  separate  contracts, 
i  *^»Xt  lan?ost  (lollar  volume  of  contracting  wns  by  some  33  tribes  served 
,by  the  Phoenix  area— 135  contracts  for  a  total  of  $24  million  and  In  Alaska 
native^Ylaska  organizations  contracted  for  $21  million  u'nfler  77  separate  con- 
tract* In  fiscal  year  S2.  in  accord  \>ith  generally  reduced  program  levels, .tribal 
contracting  is  down  somewhat  from  fiscal  jear  198}  totals*  but  not  significantly. 

\\q  believe  that. these  totals  reflect  very  significant  tribal  progress  in  the 
use  of  Public  La*  93-G3K  contract  options.  They  show  tribes  more  and  more 
accepting  responsibility  for  doing  things  for  themselves  in  an  effort  to  b&mbre 
responsive  to  their  people*  This  also  often  means  jobs  for  tribal  members  that 
*wwjriio|  there  before,  which  is  important  to 'the  economic  life  of  the  Indian 
community.      4  ^^s? 

I  would  like  to  add  that  this  administration  is  stronglv*  committed  to  the 
philosophy  and  objet ti\ ifsVof  self-determination  for  tribes  as  defined  in  Public 
Law  93-G3S.  We  firmly  believe  that  tribes  should  receive  all  encouragement  and  % 
technical  assistance  needed  to  aid  them  in  contracting  for  the  operation  of 
Bureau  programs  and  sen  ices.  The  accomplishment  of  this  objective— tribal 
contracting  under  Public  Law  93  G3K—  is  a  main  thrust  o/  this  administration.  , 

I  would  nojvv  like  to  outline  briefly  how  Public  Law  95-224  has  necessitated 
changes  in  our\elfaletenninatiou  regulations  ami  then  discuss  some  problems 
associated  with  inXlirfcct  cxyg*  and  contract  support  matters. 

rev 1 8 ion;  of  regulations 

V  '  **  *    •  ■ 

The  Bureau,  in  compliance  with  Public  Law* '95*-224.  the  Federal  Grant  and' 
•Cooperative  Agreement  Act.  and  in  accord  with  administration  policy  to  make 
self  determination  for  Indian  tribes  more  meaningful,  is  re\  ising  regulations" 
implementing  PnbMc  Law  93  G^S.  the  Indian  XelU>etermtnation  and  Education 
Assistance  Act.  tolhange  the  haste  method  of  award  from  contracts  to*  grants. 

By  way  of  background,  we  note  that  Public  Law  03-G3H.  enacted  in  1975.  offers 
tribes  the  right»to  tomtrac  t.w  it])  the  Bureau  of  Indian  Affairs  to  operate  reserva- 
tion programs  or  services  otherwise  pro\ ided  l$y  thq  Bureau.  Appropriate  Fed- 
eral regulations,  imf>Lpmeirting  ,thls  Public,  Law  93-G3K  contracting  procedure, 
ha\e  l|Jen  in  place  since  1976. 

The  Federal  Grant  and  Cooperative  Agreement  Act.  enacted  111*11)78,  requires 
that  Federal  agencies  reexamine  the  relationships  that  exist  with  recipients 

ERIC  "  .  lu 
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of  their  contract  funds  to  determine  whether  those, relationships  are  procure- 
ment or  assistance  in  nature.  If  the  principal  purpose  of  an  action  is  acquisi- 
tion of  property  or  sendees  for  the  direct  benefit  or  usa  of  the  Federal  Govern- 
ment, a  contract  Is  the  iroper  Instrument  of  award.  If  the  prtaclpal  purpose  of 
the  action  w'«to  accomplsh  a  puulle  purpose  of  support  or  stimulation,  art1  as- 
sistanceawarSis.  appropriate,  namely,  either  a  grant  or  a  yvm^gWMot 

In 'keeping  with  the  administration's  policy  to  promote  Indian  self-determina- 
tion the  grant  mechanism  appears  to  be  the  more  appropriate  assistance  In- 
strument to  use  in  providing  funds  for  the  operation  of  BIA  reservaHon  programs ' 
byTibnl governments  or  tribal  .organizations.  Accordingly  the  Bureau  Is  re- 
vising Its  Regulations  to  provide  for  the  use  of  grants  In  those  programs 

Drff  A  were  circulated  on -September  26,  1981  to  tribes  and  tribal 
organizations  for  comment  Comments  have  been  received  and  evaluated.  Con- 
suftatlTmeltlngs  were  held  with  tribal  leaders.  The  draft Vegulntlons  were 
aealn  revUed  te Reflect  the  views  of  tribal  leaders  and  national  Indian  organiza- 
?fon*  l™atlon  of  proposed  regulations  In  the  Federal  Register  should  occur 
In  July  After  a  period  of  further  tribal  comment  and  appropriate  revisions,"  the 
flnakerant  regulatibns  will  be  Is&ed  as  soon  as  possible. 

Thf  revised  regulations  wilLwe  believe,  permit  the  Bureau  to  expedite  the 
^t  nuSnlrocess  as  weft  as  allow  the  Bureau  to  be  more  r^*e  to 
tHhal  applications.  The  major  changes  resulting  from  the  revisions  »r5^ha"<j* 
from  contract  io  grant  as  the  normal  award  procedure;  Cooperative  afcreemente 
-  wHl  be  used  where  there  Is  substantial  federal  Involvement ;  Basic  responsibility 
tor  roX  award  and  administration  of  the  grrfnts  will  be  at  the  reservation 
level  wfth'thl agency  superintendent;  Bureau's  responsibility  to  provide  preap- 
EatirasMstance  Is  Increased ;  Lack  of 'funding  atfd  Inadequate  tribal  manage- 
ment  systems  are  made  grounds  for  declination ;  and  Declination  authority  Is 
delegated  to  the  area  director.  « 

ADMINISTRATIVE  COST/INDIRECT  COST  PROBLEMS 

Omfof  the  concerns, we  wish  to  revlew.wlth  you  has  to  do^ ^howh^.1? 
erally  referred  to  as-fho  Indirect  cost/contract  support  funds  problem.  While  we 
haVo  cohered  some  of  this  material' In  different  reports  to  th?  Congress,  we  are 
anxious  to  bring  you  up  to  date  on  the  current  situation,  especially  as  It  relates 
tc ™our  plans fdr  dealing  with  It  We  would  like  to  discuss  first,  the  matter  of 
shortfalls  In  the  contract  support  funds  budget  Item. 

■  CONTRACT  SUPPORT  FUNDS  SHORTFALL  . 

*      Section  106(H)  of  Public  Law  93-638  requires  that  "  *  *  *  the  amount  of* 
funds  provided  under  the  terms  of  contracts  entered  Into  pursuant  to  sections  102 
ahd  m Tslmll  not  b>  less  y.an  the  appropriate  secretary  wouid  have  otherwise 

'  annual  budget  request  sub- 

mitted by  the  Bureau  of  Indian  Affairs  Includes  a  separate  line  Ifem  f  or  contrac 
TuDwrt  funds  When  tribal  organizations  contract  for  the  operation  of  Bureau 
[Si  S  ™c"sts  for  the  administration  ot  the  program  Which  go  beyond 
those  covered  In  the  Bureau  program' funds.  -  *  . 

Tbus,  tfie  principal  function  of  contract.suppprt  funds  Is  to  reimburse  trlbesfor 
the  additional  costs  they  Incur  asji  result  of  entering  Into  a  Public  Law  93-638 
contract  Since  Its  Inception,  these  funds  have  bfen. distributed  to  tribes  on  the 
Sal  of  mSt  cost  rates  estafeshed  through  audits  made  ^  tbe  nsp^tor  Gen- 
eral  or  under  certain  conditions,  lump  sum  payments  for  administrative  costs 

^SSSfSSXSS SSi»est  ^contract  support  funds  has  been  based 
"upon  an  estimate  of  the  volume  of  tribal  contracting  and  an  average  tribal 
Indirect  cost  rate.  During  each  of  the  past  2  fiscal  years  our  budget  request 
hnn  hw>n  exceeded  by  the  amount  requested  by  tribal  contractors. 

In  fiscal  y^r  1980  we  experienced  a  shortfall  of  approximately  $1.3  m  on, 
and  In  fiscal  /ear  1981  the  shortfall  amounted  to  approximately  $1.5  million. 
Most  o :  Oils  shortfall  however,  was  covered  through  the  use  of  savings  in 
program  funds  A  shortfall  for  fiscal  year  1982  was  estimated,  based  on  a  survey 
of  our  field  offices  early  this  year,  to  be  higher  than  In  previous  years. 

Dlfflcul  ies  In  predlctlng,the  volume  of  tribal  contracts  and  problems i  in .fore- 
cast ng  average  Mlrect/cW  rates  have  been  the  two  factors  most  affecting 
So  accuracy  of  the  bureau's  budget  request  for  contract  support  funds. 
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INDIRECT  (OST  HATK/LCMl*  SUM  AGREEMENT  FOR  CONTRACT  SCIIOOL8 

\  Another  concern  we  have  had  relates  to  lump  sum  agreements  for  contract 
schools  Public  Law  95-561,  the  education  amendment  of  1978,  mauQated  the  Use 
of  formula  funding  for  program  costs  of  all  bureau  schools.  Accordingly,  "the 
Bureau's  office  of  Indian  education  programs  de\ eloped'a  formula  which  as- 
signs weighted  factors  that  are  coin  ertible  to  dollars  relathe  to  student  popu- 
lation, grade  levels,  educational  needs,  residential  programs,  etc.  Based  on  vari- 
ables that  are  incorporated  into  the  formula  to  address  all  possible  costs,  each 
school  then  operates  under  a  funding  let  el  that  is  equitable  with  regard  to  a 
comparable  facility  in  the  Bureau  system.  This  same  formula  is  also  used^to 
identify  program  costs  for  contract  schools. 

To  complement  this  formula,  the  Bureau's  office  of  Indian  education  programs 
prepared  draft  guideline*,  issued  in  February  tfttSl.  Svhieh  were  intended  to 
identify  other  costs  of  contract  schools' not  cohered  by  the  formula.  A  series 
of  discussions  were  held  "with  contract  school  represeutath es,  the  guidelines 
were  revised^  several  times,  ami  reissued  on  September  25,  1981. , Reaction  to 
( the  lump  sum  guidelines  has  been  generally  positive  although  borne  contractors 
have  suggested  the  development  frf  a  formula  to  oner  these  nonprogramrcosts. 
This  is  being  considered.  %  4 


PROBLEMS  POSED  FOR  SOME  TRj|ES  l^ls^OF  I  lib  INDIRECT  COST  RATE  PROCEDURE 

Procedures  associated  with  the  use  of  an  indirect  cost  rate,  as  the  basis  for 
compensating  tribes  for  overhead  costs  incurred  b>  contracting  Federal  pro- 
grams, pose  serious  problems  for  some  tribes  and  tribal  organizations.  Tribes 
negotiate  an  indirect  cost  rate  (IDC),  in  accord  with  Federal  standards,  with 
the.OihYe  of  the  In>dje^tor  General.  Once  negotiated,  this  TUC,  which  generally 
is  accepted  bj  all  F^deraTagencies,  it>  added  to  the  program  amount  of  the  tribe's 
Public  Law  93-GUS  contract.  Within  available  funding,  the  Bureau  thus  pays  its 
full  share  of  trM>aI  indirect  costs  generated  by  the  Bureau  contract.  However, 
some  Federal  agencies  place  limits  on  the  amouut  of  indirect  costs  tlie.vj  fund. 
When  thi.s  oieurs.  tribes  and  tribal  organizations  mav  not  reco\er  all  indirect 
costs  which  w  ould  be  expected  b\  general  application  of  its  IDC. 

In  summary,  we  are  dealing  with  a  complex  ami  difficult  set  of  problems.  In 
recognition  of  this,  and  following  se\eral  unsuccessful  internal  efforts  to  deal 
with  the  problem  in  recent  yeark  The  Bureau  Of  Indian  Affairs  Issued  a  contract 
on  November  20,  1981  to  the  American  Indian  Law  Center  (AILC)  to  review*  this 
rutin  coinpkx  of  related  problems  and  to  pro\ide  appropriate  recommendations. 
The  AILC  staff  assigned  to  the  effort  has  had  extensive,  applicable  prior  exper- 
ience in  matters  of  direct  and  indirect  costs  and  related  FiVtleral  regulations  and* 
procedures.  j  , 

A  draft  report  emering  findings  ami  recommendations  wfas  completed  in  early 
February  1082.  This  draft  rejH>rt  was  review ed  ami  commenteU  on  in  consider- 
able detail  at  a  meeting  held  on  March  11,  1982.  The  meeting  was  attended  by 
staff  from  HI  A  nnd*the  Office  of  Inspector  General .  a  number  of  tribal,  represent  a- 
tives  ,  national  Indian  organizations ,  <md  members  of  aceountfufe  and  legal  orga- 
nizations tthiih  have  concerns  with  the  contract  Tbupport/ indirect  cost  problems. 
After  the  meeting,  the  participants  were  urged  to  provide  additional  written 
comments  for  consideration.  ' 

A  fluai  rei>ort  was  provided  to  the  Bureau  in  April  1982.  This  report  has  under- 
gone critical  re\iew  within  the  Bureau,  anil  consideration  is  being  given  to  the 
implementation  of  the  major  recommendations.  The  most  significant  finding  of 
the  studj  is  that  the  root  of  the  problems  ami  difficulties  being  encountered,  in 
relation  to  eontratt  supi>ort/  indirect  costs,  lies  in*  the  decision  to  base  contract 
supjiort  funding  on  tribal  bulirett  costs  and  distribute  contract  support  fufi^s  on 
the  basis  of  tribal  indirect  cost  rates.  Some  of  the  recommendations  in!  the  report 
are;  >  ^ 

To  discontinue  allocation  of  contract  support  funds  on  the  basis  of  tribal  in- 
direct lost  rates,  To  develop  a  statistical  method  for  determining  total  BIA  cost  ' 
fur  a  particular  con  ton  ted  progrnnub.v  applying  a  statistically  derived  ratio 
(overhead  ratoj  to  thejprogram  amount ,  To  use  contract  support  funds  to  sup- 
plement losts  to.the  triees  for  o|k  ration  of  a  program  only  until  the  overhead  cost 
can  t'U  incorporated  inw>  the  BIA  program  budget,  To  include  funds, for  both 
direct  and  Indirect  costs  in  all  BIA  Public  Law*  93-038  contracts;  To  discontinue 
the  use  of  separate  funds  for  indirect  cost,  To  handle  contract  support  funding 
for  contract  schools  the  same  waj  as  for  other  Public  Law  93^*38  contracts;  To 
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assist  tribes  lrf  documenting  specific  t-nses  of  failure  by  other  agencies  to  fully 
fund  Indirect  costs,  and  To  amend  the  fixed  rnte/earry  forward  process  to  make 
it  applicable  only  to  programs  incurring  an  actual  over-recovery. 

We  have  initiated  action  to  Implement  most  of  these  recommendations  and  be- 
lieve this  will  result  In  constructive  benefits  to  nil  tribal  contractors.  W  e  recognize 
that  there  will  be  a  need  fur  extensive  and  continuing  orientation  and  training 
for  both  Bureau  and  tribal  Staff  in  efTetting  the  planned  substantial  changes.  We 
.will  continue  to  consult  with  tribes  and  tribal  organizations  as  we  move  forward 

1,1  This  concludes  my  prepared  statement.  I  will  be  happy  to  answer  any  questions 
you  may  have. 

Senator  Cohen.  Do  an)  other  members  of  the  panel  have  statements 
to  make?  V 

Mr.  Smitui.  Yes:  Joe  Exendine  has  a  statement. 

STATEMENT  OF  DR.  JOSEPH  N.  EXENDINE,  DEPUTY  DIRECTOR, 
'  INDIAN  HEALTH  SERVICE,  DEPARTMENT  OF  THE  INTERIOR,  AC- 
COMPANIED BY:  JOHNNIE  KIRKLAND,  PROGRAM  ANALYST,  IN- 
DIAN HEALTH  SERVICE,  JOE  MORAN,  DIRECTOR,  OFFICE  OF  CON- 
TRACTS AND  GRANTS,  HEALTH  SERVICES  ADMINISTRATION; 
GEORGE  WOLFE,  DIRECTOR,  OPERATIONS  DIVISION,  OFFICE  OF' 
.PROCUREMENT  AND  LOGISTICS,  OFFICE  OF  THE  ASSISTANT  SEC- 
RETARY, DEPARTMENT  OF  THE  INTERIOR 

Dr. TSxESmxE.  Thank  you,  Mr.  Chairman. 

I  am  Dr  Joseph  N.  Kxendine,  and  I  am  the  Deputy  Director  of  the 
Indian  Health  Service..  I  appreciate  this  opportunity  to  testify  cm 
the  funding  of  contracts  by4the  ITidiaii  Health  Service  under  the 
Indian  Self-Detennination  Act,  I^ihlic  Law  93-638, 
*  We  have  two  additional  people  that  I  would  like  to  introduce,  lne 
first  is  Mr  Sidney  Edelmaii,  .special  assistant  to  the  assistant  general 
.counsel,  Public  Health  Division.  Office  of  the  General  Counsel  We 
also  have  Mr.  Howard  Roach,  Chief,  Financial  Management  Branch, 
Indian  Health  Service.  _  ,      „.  ,      ..  . 

In  the  recently  published  report,  "Budget  Views  and  Estimates 
for  Fiscal  Year  1983,"  the  committee  expressed  its  concern  that  the 
Indian  Health 'Service,  may  not  be  able  to  pay  the  full  costs  recover- 
able to  638  contractors.  The  concern  was  expressed  specifically  in  terms 
of  indirect  costs  rates  and  our  ability  to  meet  the  tribal  rates  to 
be  more  specific  the  problem  is  how  the  total  Jevel  of  needed  funding 
is  determined  and  what  funds  are  available  to  support  that  level. 

The  crucial  question  is,  can  the  Secretary  of  Health  and  Human 
Services  make  available  to  the  tribe  sufficient  funds  to  enable  the  tnbo 
to  carrv  out  those  secretarial  programs  for  which  the  tribe  wishes  to 
contract  ?  Up  to  now,  the,  Indian  Health  Service  has  been  able  to  pro- 
vide the  frtnds  necessary  to  permit  contractors  to  operate  at  a  level  at 
least  equivalent  to  the  level  at  which  Indian  Health  Service  would 
'  have  operated  had  Indian  Health  Service  retained  the  program 

.There  are  three  interrelated  requirements  of  Public  Low  98-MB 
'  which  affect  the,  funding  of  Public  Law  98-688  contracts.  No.  1,  the 
Indian  Health  Service  Vs  required to .contract  with ,  tribal  o™n.»; 
tions  that  meet  the  conditions  of  Public  Daw  93-638.  No.  2,  Indian 
Health  Service  is  required  to  make'available  to  the  tribe  an  amount  ot 
money  not  less  than  that  which  Indian  Health  Service  would'havo 
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had  available  for  its  operation  of  the  program.  No.  3,  Indian  health 
bervice  is  prohibited' from  curtailing  services  to  other  tribesTas  a  re- 
sult of  a  Public  Law  !m-(i:W  cont  rnct.  » 
'  _  '  would  like  to  briefly  outline  the  factors  which  go  into  determin- 
ing the  needed  funding  for  the  program  a  tribe  wishes  to  contract  for 
under  Public  Law  93-638.  TheJirst  factor  is  the  determination  of  the 
■/statutory  level  of  funding.  The  stajntory  le\el  of  funding  is  the  total 
amount  of  Indian  Health  Service  appropriated  funds  which  the  Sec- 
retary would  have  to  carry  out  a  program  during  a  fiscal  year.  The 
complexity  of  this  determination  is  affected  by  what  specific  program 
the  tribe  is  requesting  to  take  over. 

In  any  case,  there  are  certainvfunds  that  arc  relatively  easy  to  iden-" 
tify  because  they  are  exclusively  involved  in  or  attributed  to  the  pro- 
gram the  tribe  wishes  to  take  over.  These  funds  are  frequently,  but  not 
excliiMVcly  referred  to  as  direct  or  program  funds.  Other  funds  in  the 
statutory  level  arc  more  difficult  to  identify  because  they  are  unit  costs 
that  are  not  exclusively  attributable  to  the  program  in  question.  Again, 
tliey  go  by  a  nnnilwr  of. names  including, administrative,  indirect,  and 
management.  Kxainples  would  be  t he  ^expenses  for  area/program  of- 
iccs  and  service  units.  The  key  element  in  differentiating  the  funds  is 
the  ability  to  exclusively  attribute  theni  to  the  Indian  Health  Service 
program  and  not  the  often  conflict  ing  terms  used  to  describe  the  funds 
In  addition  to  the  statutory  level,  there  are  certain  costs  that  do  not 
appear  anywhere  in  the  Indian  Health  Service  budget  but  which  the 
contractor  must  incur.  These  are  referred  to  as  non-Federal  operation 
costs.  I< or  example,  the  Government  is  a  self-insurer,  but  if  a  tribe 
t  ao°  ia^°  ovor  an  Tn<lian  II(,alth  Service  function  under  a  Public 
Law  JW-83S  contract,  the  tribe  must  purchase  liability  insurance,  for 
example,  malpractice  insurance .  The  cost  of  this  insurance  is  a  legiti- 
mate expense  of  conducting  the  contract  but  represents  a  cost  not  re- 
flected in  the  statutory  level  of  funding. 

Another  example  is  the  depreciation  or  use  charges  associated  with 
amortizing  the  ^placement  cost  of  equipment  and  facilities  the  con- 
tractor must  utilize  in  the  conduct  of  the  contract.  The  Government 
does  not  incur  these  costs,  per  se,  in  its  own  operation,  but  rather 
Ink  gets  for  replacement  only  when. the  equipment  or  facility  is  ac- 
tually to  be  replaced.  >  v 

A  final  element  in  determining  the  levfel  of  needed  funding  has 
ao  #oaWI  1  cxI)Cnscs  uniqtie  to  the  contractor  and  the  Public" Law 
H.vr.38  process.  An  example  of  this  is  section  K^Ib)(2),  which  re- 
,  quires  that,  to  the  extent,  practical,  the  Secretaryfake  steps  to  as- 
sist the  tribe  m  developing  the  capacity  to  take  over  and  effectively 
operate  Indian  health  programs.  *  ■ 

In  addition,  there  are  situations  in  which,  because  the  tribal  con- 
tractor does  not  have  the  same  economy  of  scale  available  to  Indian 
Health  Service,  the  contractor's  cost  is  greater  than  that  of  Indian 
Hea  th  Service.  These  expenses  are  above  and  beyond  the  statutory 
level  of  funding  for  direct  Indian  Health  Service  operation  of  the 
program  and  must  l>c  considered  to  determine  the  contract  level  of 
•  funding.  Some  of  those,  expenses  are  one-time  costs;  nevertheless, 

they  are  related  to  the  total  resource  issue. 
•~  Once  the  needed  level  of  funding  is  determined,  the  process  turns 
to  the  task  of  determining  what  appropriated  funds  can  actually  be 


made  available  to  the  contractor.  Appropriated  funds  directly  at- 
tributed to  the  program  in  question  can  clearly  be  made  available 

It  is  the  remaining  costs  that  cause  the  problem  As  ment.oned 
earlier,  liability  insurance  is  ajnon-Federal  operational  program  cost 
that  is  not  reflected  in  the  appropriated  amount  for -carrying ^nt the 
pro<mim  but  which,  nonetheless,  is  facing  the  tribal  contractor  A 
Bmfl.r  situation  may  exist  where  there  are .costs >  ^ "  ^ 
to  the  638  process  as  mentioned  above;  that  ^.  action  103 (b)(8).  , 
Tnose  non-Federal  operational  costs  which  can  be  delayed;  that  is, 
depredation  of  equipment  and.  facilities,  become  a .problem  to  the 
contractor  only  when  the  equipment  or  facility  must  actually  be 

"KdiThafaS'not  exclusively  attributable  to  the  program  in 
nuei  ion  present' another' funding  problem.  Though  the  contractor 
.8  nSd^ceive  a  portion  of  .these  nonexclusive  funds  the  Indian 
Health  Service  may  not  be.  able  to  free  up  these  funds.  The  most 
Vomrni  example  ofcthif  is  fractional  employee  costs  where  the  em- 
ployees involved  are^r&uired  for  other  continuing  Indian  Health 
EES  re sSbilitieslbd,  therefore,  their  costs>nnot  be  mUde 


Service  responsibilities  Aid,  therefore,  t 
available  exclusively  to  the  &38  contractor.  , 

TlTmiSion  arises  at  thbpomt  of  the  source  of  funds  which  e  ther 
re^nfcS  beyond  the  current  statutory  level  or  statutory 'level 
fondfthat  cannot  be  brefcen  out  and  made  available  to.the  contractor 
Snce  fiscal  year  1976,  Congress  has  appropriated  special  funds  to 
enaWe  InoTan'  Health  Service  to  fund  the  additional  costs  of  * 
Public  Law  03-638  contracts.  Prior  to  fiscal  y&r  1981,  these  spec  a 
fonds  were  identified  separately.  Since-  fiscal  year  198Lthese  speca 
funds  aJebeen  nc  ude§  in  the  hospital  and  clinical  services  budget 
"o r^The  appropriations  have  also  included  funds  for  tnb%al  man-^ 

W„.Sl«Tfor  A  te's  indirect  cost?  b..l  .in  reality  are  only  «" 

,,r„7«f  the  npplicntion  to  the  638  contract.,!  Hotr  arc  they  holdmg 

"Pr>r  FtfNmnf  Up  until  now,  vec  have  been  able  to  meet  100  percent 
•  „f2S  S  TO  ra.es.  overhead  costs,  over  and  above ^pngrtm 

toS™Stor0r(mK" What  about  live  rata  of  increase  of  the  appropf ia- 
^TSiZA  to  have  enough  funds  tn  the  supplemental  .0 


tions?  Are  you  going 
cover  ttaf 'overiiead costs-  n  w  ha  d 

.  enSre  b^tTruft!^.  fit  me  separate  the  two  categories.  For  pro- 


11 


x  grams  that  were  run  by  the  tribes  or  whictyhey  started  to  take  dver, 
we  took  the  program  dollars  and  supplemented  that  with  a  kitty 
that  we  call  supplemental  funds  to  give  them  the  necessary  dollars 
over  and  above  what  IHS  costs  were.  We  transferred  these  supple- 
mihtal  funds  into  the  hospital  and  clinics  budget  category.  We  did 
that  in  1981  in*  order  that  any  time  we  got  program  increases  the 
tribes  shared  those  program  increases  right  along  with  us.  That  was 
more  or  less  to  protect  the  tribes.  And,  of  course,  if  we  got  decreases, 
they  also  shared  in  the  decreases.  V, 
*    Senator  Cohen,  Where  does  themoney  come  from  ? 

Dr.  Exendine.  It  is  actually  budgeted  in  appropriations. 

Senator  Cqhen.  What  has  been  the  level  of  increase  in  those  ap- 
propriations for  that  function  ? 

Dr.  Exendin*.  For  the  most  part,  it  has  been  running  about  9.4  per- 
cent It  depends  on  the  budget  category.  For  supplies,  it  may  be  7  per- 
t  cent.  If  it    in  contract  for  medicalcare  services,  9.4  percent.  It  varies 
from  about  7  percent  up  to  about  11  percent.  But  it  is  averaging  out 
about  9.4  percent. 

Probably  the"  issue  the  tribes  are  faced  with  is  the  fact  that  inflation 
in  some  instances  has  risen  much  more  drastically  than  9.4  percent. 

Senator  Cohen.  So  what  happens  then? 

Dr.  Exendine.  The  tribes  will  also  share  in  those  decreases.  They 
share  whatever  rate  ol  increases  or  decreases, we  get  and  they  have  to 
make  adjustments  as  we  do  in  the  Indian  HealtK  Service.  In  some 
cases,  they  may  cut  back  on  programs.  They  may  cut  back  on  certain 
services  along  thisiine. 

Whatever  we  experience,  we  pass  on  to  the  tribes.  And  I  would^say, 
with  the  exception  of  the  $2.6  million  in  tribal  management  funds,  that 
they  share  in  all  'the  increases,  in  appropriations,  ^gith  the  exception 
of  alcoholism  and  urban  programs. 

Continuing  with  my  remarks,  Mr.  Chairman,  the  resulting  Indian 
.Health  Service  Public  Law  93-638  contract  is  for  the  total  amount  of 
funds  which  Indian  Health  Service  has  been  £blc  to  identify  and  is 
able  to  make  available  to  support  the  total  program  being  contracted. 
Each  contractor  has  iti>  own  accounting  s>stem  which  designates  a  par- 
ticular cost  as  either  direct  or  indirect.  Regardless  of  the  indirect  cost 
rate  a  particular  tribe  or  tribal  organization  may  have,  the  total  funds 
made  available  through*  the  contract  cannot  be  for  more  than  thc,funds 
determined  to  be  available  to  support  the  program  being  contracted. 

Categorizing  the  available  funas  as  either  direct  or  indirect  does  not 
change  the  above  results.  If  an  indirect  cost  rate  would  resuK  in  Indian 
Health  Serv  ice  having  to  transfer  funds  serving  another  tribe,  the  only 
^alternatives  are  to  lower  the  amount  identified  as  direct  or  to  use  funds 
specifically  appropriated  to  cover  these  increased  costs.  ■ 

One  point  of  clarifitatiofp.  Indirect  cost  rates  are  neve^determine^ 
by  Indian  Health  Service  but  rather  by  a  cognizant  agency.  For  the 
most  part,  the  cognizant  agency  for  Indian  Health  Service  Public  Law 
93-638  contracts  is  the  Office  of  the  Inspector  General  of  the  Depart- 
ment of  the  Interior. 

It  is  the  policy  of  the  Department  of  Health  and  Human  Services 
to  pay  indirect  costs  based  on  the  indirect  cost  rates  established  by  the 
cognizant  agency. 


As  I  mentioned,  Indian  Health  Service  has  so  far  been  successful  m 
providing  the  funds  necessary  to  meet  the  required  contract  funding 
level  despite  problems  and  questions  in  applying  systems  aimed  at 
different  contracting  relationships  than  that  envisioned  by  the  Indian 
Sen-Determination  Act.  We  are  hopeful  that  our  success  will  continue 
but  are  keenly  aware  of  the  potential  difficulties  ahead  and  are  pre- 
pared to  explore  other  methods.  /  ..  ...  T 

Mr.  Chairman,  that  concludes  my  opening  remarks.  At  this  time  l  . 
will  bo  happy  to  answer  any  questions  the  committee  may  have. 

Senator  Cohen.  Is  the  Indian  HealtH  Services  running  into  a  prob- 
lem with  these  supplemental  funds,  in  the  638  experience? 

Dr.  Exendine.  We  could  probably  run  into  problems.  As  Miubmlth 
indicated,  most  of  the  auditing  is  done  by  the  Inspector  General  s  Of- 
fice at  the  Department  of  Interior.  Once  the  audits  are  conducted,  and 
final  indirect  cost  rates  are  determined,  and  if  the  result  is  that  the 
rates  are  adjusted  up,  then  we  could  run  into  a  problem.  Also  if  more 
tribes  take  over  the  programs,  we  could  run  into  problems. 

Senator  Cohen.  I  have  a  series  of  questions  I  would  like  to  ask  you 
now  and  perhaps^some  for  the  record,  but,  Mr.  Smith,  let  me  return 

/f°tho  638  regulations  are  amended  as  proposed,  to  what  extent 
teoiild  Interior,  BIA  continue  to  utilize  contracts  with  tribal  % 
governments"?  ► 

Mr.  Smith.  Ted;  do  you  want  to  respond  to  that  ? 

Mr.  Krenzke.  I  did  not  quite/get  the  last  portion  of  that  question, 

sir  * 

Senator  Cohen.  Assuming  the  regulations  do  go  into  effect  to  what 
extent  will  you  continue  to  use  the  contracts  with  tribalgovemment^ 
Mr.  Krenzke.  When  the  new  regulations  go  into  effect,  we  would 
essentially  expect  that  in  relation  to  Public  Law  93-638  contracts,  that 
when  we  enter  into  new  instruments  of  agreement  with  tribes  that  we 
would  change- from  contracts  to  grants,  anil  we  would  be  phasing  out 
the  use  of  contracts  and  use  grants  entirely.  '  . 

Senator  CohejJ:  One  of  the* major  concerns  expressed  by  the  tribes  is 
'  the  question  of  whether  they  will  have  continued  access  to  General 
Services  Administration  as  a  supptysonrce.  Will  they  continue,  under, 
this  n6w  grant  procedures  opposed  to  the  contracting  procedure,  to 
havo.acccss  to  GSA?  *.  '  , 

Mr.  Balsiger.  One  of  the  problems  that  we  have  in  relationship  to  the 
grant  procedures  is  whether  6r  not  they  would  have  access  to  GSA 
schedules,  and  we  are  workingiwith  the  General  Services  Administra- 
tion to  clarify  that  point,  and  particularly  so  that  tribes  could  use 
the  GSA  automobiles.  Basically,  you  can  buy  a  number  of  things  that 
the  tribe  needs  in  relationship  to  other  property  and  other  programs 
almost  as  cheaply  on  the  open  market  as  you  can  from  the  General 
Services  Administration.  But  it  is  a  problem  and  it  is  one  that  we  are 
working  on  to  clear  up.  /4i  # 

Senator  Cohen.  Well,  if  you  can  buy  it  on  the  open  market  as 
cheaply  as  you  can  from  GSA,  then  why  is  there  a  problem? 
'  *  Mr,  Balsioer.  WelK  the  problem  is  with  the  use  and  rental  of 
automobiles.  TChat  is  a  cheapen  program  with  GSA. 
Senatw  Cohen.  But  you  are  saying  everything  else,  other  than 
O  the  use  of  automobiles  
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Mr.  Baiaiokk.  No,  I  am  saying  that  there  are  a  number  of  items 
on  which  the  USA  schedule  and  the  schedule c>f*#iass  buying  are 
pretty  close,  •  ^  v 

Senator  Cohen.  Let  me  ask  you  this  way.  What  action  do  you  con- 
template, assuming  you  cannot  work  out  these  difficulties  and  that 
they  ckinot  continue  to  purchase  through  GSA,  what  is  the  Interior 
Department  or  BIA  going  to  do  in  terms  of  dealing  with  the  issue 
to  make  sure  that  the  additional  costs^if  any,  in  purchasing  on  the 
open  market  are  not  borne  by,  the  tribes,  which  would  come  in  the 
reduction  of  services  in  the  programs? 

Mr.  Balsiger.  We  would  have  to  majke  that  adjustment  in  rela- 
tionship to  the  amount  of  the  contracts  and  the  contract  dollars.  We 
also  would  go  out  .and  work  with  open  market  purchasing,  like  in 
the  automobile  situation,  to  get  fleet  discounts,  which  would  bring  it 
back  closer  into  line  witfo  GSA  operations. 

Senator  Cohen\"Do  I  understand  then  that  Interior  or  BIA  is  mak- 
ing a  commitment  that  in  essence  there  is  going  to  be  almost  a  hold 
harmless  in  this  transfer  in  going  from, contracting  to  grants;  that 
there  will  be  no  change  in  terms  of  the  burden  imposed  upon  the  tribes 
as  far  as  arrest  to  lower-cost  items?  It  seems  to  me  you  cannot  go 
forward  with  these  regulations  and  changes  unless  you  are  prepared 
# to  do  that? 

Mr.  Smith.  Well,  as  I  understand,  that  was  the  only  one  item  that 
^  was  brought  up,  the  GSA  motor  pool,  and  that  is  a  matter  of  dealing 
with  GSA,  and  trying  to  get  a  waiver.' 

Senator  Cohen.  Do  you  not  think  you  ought  to  do  this  before  the 
regulations  go  into  effect?  ~y 

Mr.  Smith.  We  are  in  the  process  of  trying  tp  get  that  waiver  now, 
Mr.  Chairman. 

Senator  Cohen.  Nfft  trying.  The  question  I  am  asking  is,  should 
that  not  be  done  before?  In  other  words,  what  is  going  to  take  place? 
We  are  g6ing  to  have  this  all  done  in  a  month's  time  and  we  are  still 
trying  to  work  it  out  in  the  meantime  and  it  has  not  been  resolved. 
So  wnat  I  am  asking  yoit  is,  do  you  not  think  there  ought  to  be  some 
resolution  of  the  issue  before  the  regulations  go  into  effect? 

Mr.fcMiTu.  Befot*e  weljnplement  them,  you  mean  ?  \  ; 

Seryitor  Cohen.  Either  before  you  implement  them  Or  before  they 
go  int(>  effect,  either  way. 

Mr.  Smith.  That  is  a  possibility. 

Senator  Cohen.  Not  a  possibility.  The  question  I  am  asking  is,  before 
BIA  goes  through  this  changeo\er  in  the  system,  contracting  to  grants, 
it  seems  to  me  that  you  ought  tof  resolve  that  issue- before  it  becomes 
effective.  If  that  is  one  of  the  major  concerns  on  the  part  of  the  tribes, 
they  are  going  to  get  stuck  with  higher  costs  a^id  thty  are  going  to 
have  to  take  it  out  of  the  program.  Something  is  wrong  with  that. 

Mr.  Smith.  Well,  Mr.  Chairman,  I  think  it  would  depend  on  what 
type  of  a  cost  we  are  talking  about.  I  think  if  it  is  a  minor  cost  to  the 
total  contract,  then  we  are  not  talking 'about  too  much.  If  it  was  a 
material  amount  of  cost,  then  I  would  have  some  reservations  about 
implementing  any  regulations. 

Senator  Cohen.  What  advantage  is  it  to  the  tribes  to  {jo  to  a  grant 
as  opposed  to  a  contract  ?  Why  should  they  be  satisfied  with  that? 
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Mr.  Smith.  Well,  I  am  looking  at  it  now,  since  I  was  on  the  othej 
side  of  the  fence,  which  I  was,  and  if  they  want, to  term  it  as  a  contrad 
versus  a  grant,  I  woutd  say,  finc,.if  you  want  to  cross-out  the  contract, 
let  us  just  call  it  a  grant.  f 

Senator  Cohen,  Forger  about  the  semantics  of  it.  Call  it  \yhat  you 
want,  all  I  am  looking  at  is  the  bottom  line,  saying  it  is  going  to  cost 
us  more  money  if  you  do  it#this  way.  You  call  it  a  grant  and  we  are 
going  to  get  stuck  because  we  cannot  deal  with  GSA  anymore  and  we 
have  got  to  take  those  moneys  out  of  the  program  to  deal  with  these 
costs.  So,  they  don't  care  what  you  call  it.  What  they  really  are  con- 
cerned about  is  if  you  call  it  something  else  and  it  changes  the  nature 
of  the  relationship  and  it  imposes  more  costs  on  them. 

Mr.  Smith.  Of  course,  as  you  know,  Mr.  Chairman,  we  have  to  deal 
with  the  specific  law  that  was  passed  by  Congress  and  that  is  the  one 
that  we  are  trying  to  comply  with.  Our  Solicitor's  Office  has  indicated 
that  they  feel  we-have  to  comply  with  that  particulanflaw,  and  that  is 
the  basic  reason  that  pushed  us  into  this  particular  \arena. 

Senator  Cohen.  So  you  are  recommending  that  \ye  change  the  law, 
then,  to  make  sure  that  GSA  is  still  available  ?  ' 

Mr.  Smith.  Yes.       ♦  * 

Senator  Cohen.  Js  that  your  recommendation? 

Miy  Smith.  The  recommendation  is  that  they  should  be  able  to  utilize 
the  GSA  facilities  and  the  mechanisms  to  purchase  equipment  and 
utilize  GSA.  m  m  * 

Senator  Cohen.  Even  though  we  call  it  a  grant  instead  ofarton- 
tract? 

Mr.  Smith.  Yes.  t  • 

Senator  Cohen.  Would  you  recommend  that  we  amend  that,  if  you 


can  not  work  it  out  administratively  ?  t 
Mr.  Smith.  You  mean  amend   \ 


Senator  Cohen  You  said  your  attorneys  have  told  y6u  that  you 
have  got  to  comply  with  the  law  as  written  and  you  arc  going  to  try 
and  resolve  that  depute  over  whether  or  not  GSA  remains  available 
to  the  tribes,  and  if  you  cannot  do  that,  that  you  would  recommend 
that  we  change  the  law  to  make  certain  ? 

Mr.  Smith.  I  think  that  would  be  one  option..  If  we  cannot  work 
the  other  items  out,  I  think  one  suggestion  might  be  to  amend  public 
Law  S5-224  to  provide  it.  That  is  an  option, 

.  Senator  Cohen.  If  you  cannot  work  that  out,  then  you  would  recom- 
mend to  this  committee  that  we  undertake  to  amend  that  law? 

Sir.  Smith.  I  have  never  really  thought  that  one  out,  Mr.  Chair- 
man, but  that  would  be  piy  option, 

Senator  Cohen.  That  is  one  of  the  purposes  .of  these  hearings. 

Mr.  Smith.  I  know^we  discussed  this  the' other  day  "with  some  of 
tlie  staffer*,  and  it  ii>  too  bad  that  we  did  not  sec  this  thing  coming  well 
before,  while  this  law  was  befyg  

Sen/itor  Cohen.  That  is  o#p  of  the  purposes  of  having  the  hearing; 
not  to  engage  in  any  kind  of  antagonism,  but  rather  to  explore  what 
the  options  are  so  we  can  achieve  the  same  desired  goal. 

Mr.  Smith.  Ted  mfrght  respond. 
.  JUr.  Krenzke.  Mr,  Chairman,  we  are  aware  of  this  difficulty,  and 
we  have^requested  waiver  by  GSA.  This  issue  has  not  been  resolved 


%    up  to  the  present  time  and  we  recognize  this  and  we  also  recogniz 
that  there  could  be  a  serious  problem  as*far  a*  the  tribes  are  concerned. 

Our  plan^  are  to  go  ahead  and  to  continue  the  publication  of  tfte 
regulations  for  comment  and  having  received  the  commqnts  we  will 
be  able  to, continue  to  work  dining  that  time  with  GSA.  ft  would  be 
our  hope  that  before  they  came  in,  in  final,  thuritrwould  bfe  worked 
out.  If  n$t?  we  would  certainly  have  to  take  a  look  at  it  in  terms  of 
timing  of  implementation  and  consider  very  distinctly  this  possibility 
of  the  kiritl  of  legislation  that  we  have  been  talking  about  here. 

Senator  Coiiex,  Is  it  fair  to  say  that  if  it  comes  to  that,  you  would 
come  to  the  committee  and  be  supportive,  of  that  coucept,  that 
*     amendment?  '  . 

Mr.  Smith.  I  think  we  would  be  supportive  of  that, 

Senator'CoiiF.x.  Thank  you. 
,  If  it  is  determined  that ,  once  the  granting  mechanism  is  imple- 
n?ented  by  Interior  the  tribal  organizations  will  no  longer  be  entitled 
a'  me*st"ke  that-  J  wan^  t0<g°  back.  Are  you  familiar  with  sec- 
tion 274-31  regarding  the  general  grant  requirements?  Do  you  liave 
that  ?  There  is  a  provision  that  proposes  more  restrictive  conditions 
on  a,  tribal  grantee  where  the  Bureau  has  determined  that  such  tribe 
ha4  violated  performance  requirements  or  has  a  management  system 
that  does  not  meet  the  standards  set  out  in  25  CFK  part  276.  Are  you 
familiar  with  this,  under  the  uniform  administrative  requirements  for 
graivts?  v  * 

Mr.  Smtth.  I  &m  not  familiar  with  that. 

Senator  Cohen.  Let  me  send  it  to  you  in  writing,  but  apparently  it  is 
a  more  restrictive  interpretation  in  dealing  with  tribes  under  this  sec- 
tion 274^31,  that  when  they  have  violated  a  performance  standard  they 
have  a  much  more  restrictive  application  to  the  tribes,  and  the  ques- 
tion is,  why  are  these  restrictive  conditions  notspelled  out  in  the  reg- 
ulations: It  is  a  more  technical  question  but  I  will  give  that  to  you  with 
some  specificity  so  you  can  respond  to  it  for  the  committee  record. 

[Subsequent  to  the  hearing  the  following  information  was  received 
for  the  record :]  * 

To  carry  out  our  responsibilities  for  delivering  programs  to  the  Indian  people 
and  to  discharge  our  responsibilities  to  the  taxpayers  it  Is  necessary  that  strict 
measures  be  taken  whyn  services  are  inadequate  or  v\hen  accountability  for  funds 
is  In  question.  '     *  , 

Provisions  such  as  you  refer  to  are  entirely  consistent  with  the  provisions  of 
f>MB  Circular  A  102.  A  copy  of  the  relevant  language  of  that  circular  is  attached. 
The  regulntions\cnnnot  adequately  specify  the  \arious  forms  such  special  require- 
ments might  take  since  ti\ey  would  be  individually  tailored  tu  specific  management 
+         .  problems. 
4     .  r    k  »  4  [No.AT102] 

'  »  Attachment  F — Matching  snare 

Attachment  Q    Standards  for  grantee  financial  management  systems  . 
Attachment  XI — FInancfal  reporting  requirements  ^  - 

Attachment  I — Moni to^hg  and  reporting  prtigram  performance 
1  Attachment  J — Grant  payment  requirements  ' 

Attachment  K — Budget  revision  procedures  ' 
Attachment  h — Grant  closeout  procedures  ' 
Attachment  M — Standard  forms  for  applying  for  federal  assistance 
Attachment  N — Property  management  standards  ,  *  ,  , 

Attachment  O — Procurement  standards  » 
Attachment  P — Audit  requirements 

9.  ItcquQst*  for  exceptions.  The  Office  of  Management  and  Budget  may  grant 
exceptions  from  the  requirements  of  this  circular  when  permissible  under  existing 
laws  However,  in  the  interest  of  keeping  uniformity  to  Ithp  maximum  extent, 
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* 

deviations  from  the  requirements  of  this  circular  will  be  permitted  only  in 
exceptional  cases. 

10.  Exceptions  for  certain  recipients.  Notwithstanding  the  provisions  of  para 
graph  0  if  an  applicant/  recipient  has  a  history  of  poor  performance,  is  not  finan- 
cially stable,  or  management  system  does  nut  meet  the  standards  prescribed 
in  the  circular,  Federal  agende&  umj  impose,  additional  requirements  as  needed 
provided  that  such  applicant, recipient  is  notified  in  writing  as  to.  (a)^,Why  the 
additional  standards  are  being  imposed,  and  (b>  what  corrective  action  is 
needed. 

Copies  of  such  notifications  shall  be  sent  to  the  Office  of  Management  and 
Budget  and  other  agencies  funding  that  recipient  at  the  same  time  the  recipient 
is  notified.  q 

Senator  Cohen.  Can  >ou  tell  me  whether  V-not  the  Bureau  of  Indian 
Allan*  i&  able, to  identify  all  of  the  administrative* costs  for  the  BIA- 
operated  programs  i  *  * 

Mr.  Smith.  Our  adininibtrative  costs,  as  1  understand,  Mr.  Chair- 
man, one  of  the  recoimuendatiojte  that  is  being  made  in  the  particular 
btud>  that  I  mentioned  eailier  ib  that  we  utilize  our  overhead  rate  be- 
a  iu>.jou  know,  undei  038,  thfc  amount  of vfdnds provided  shall  not 
.Jkb  than  the  appropriate  Secretary  would'hate  otherwise  provided 
dus  direct  operation  of  the  program.  ^ 

jlU  other  woids,  we  should  at  least  give  the  tribe  costs  similar  to 
those  that  we  incur.  We  know  tlie  direct  program  costs,  but  right  now, 
I  do  not  thiftk  we  have  doiie  a  study  on  exactly  what  is,the  overhead^ 
the  Bureau  of,  Indian  Affairs.  Whether  that  would  amount  to  10  per- 
cent or  would  come  out  to  lo  percent,  Uniarticular  study  recommends 
that  we  gi ve  a  flat  rate  anion t  of  overhead.   '  /    *  • 

As  >ou  know,  oui  btudy  indicated  we  have  .tribal  contract  overhead 
now  varying  from  tribe  to  tribe.  It  depends  on  the  size  of  the  tribe. 
.  It  varies  any  place  from  \.9  percent,  as  an  overhead,  up  to  60  percent.  t 
And  it  dependb  on  the  volume.  It  depends  on  the  resources  of  a  tripe. 
The  tribeb  with  more  resources)  seem  to  have  a  larger  overhead-  TJiey  ^ ' 
seejn  to  be  mdre  sophisticated  and  better  able  to  deal  with  it.  They  ^ 
know  how  to  get  the  higher  overhead  rate.  I  am  sure  the  JO  would 
%  talk  about  that  if  hewere  a^ked  more  questions  about  how  this  mecha- 
nism works.         •  '  1.1  ±.  _*/  & 

It  is  a  complex  type  of  situation  and  I  think  the  report  that  ras 
•submitted,  to  us  recommending  that  we  bhould  at  least  provide  the 
-  amount? of  money  that  it  would  taka  us  to  operate  that  same  program, 
and  that  might  turn  out  to  be,  say,  10  or  15  percent  is*iot  unreasonable. 
Of  coufte,  we  would  still  have  to  add  the  additional  costs  and  reim- 
burse the  tribe  for  cobts  that  they  have  that  the  Government  does  not^ 
have.  For  instance,  they  might  have  general  liability,  insurance,  *  1L  A, 
and  some  other  costs,  depreciation/and  so  forth,  that  the  Government 
*does  not  have.        *  "  '  t  _ 

I  feel  that  the  bigger  tribeb  with  the  larger  resources,  with  greater 
sophistication,  can  generate  a  larger  overhead,  and  their  overhead 
ratfe  are  probably  a  lot  higher  than  for  small  tribes,      '  ' 
'  Senator  Cohen.  Has  the  Bureau  determined  the  secretarial  Jevel  of 
funding  for  a  program  to  be  contracted  in  the  past  ?  *  ' 

Mr.  Srenzke.  Mr,  Chairman,  in  the  past  we  have  not  s^ecihcally 
determined  thcvsecretarial  level  of  funding,  We  have  essentially  pro- 
vided the  contract  support  moneys  to  the  tribes  based  on  the.  estab- 
lishment of  an  indirect  tost  rate  by  the  IG's  Office. 
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Wo  anticipate,  in. the  future,  based  oh  the  recommendaYion  of  tjie 
report  that  Mr.  Smith  referred  to  fn  his  opeiling  remarks,  to  go  to  a 
system  that  would  specifically  address  this  issue  of  the  secretarial 
level  of  funding.  JIaweVer,  ourin-house  review  oi'this  situation  would 
indicate  that  the  amount  of  funding  that  we  ard  generally  providing 
to  the  tribes,  through  our  present  system,  would  in  almost  all*  cases 
exceed  the  secretarial  level.  * 

Senator  Cohen.  How  do  you  determine  that  in  the  subsequent  years? 
What  is  the  formula?*  . 

Mrf  Kke&zke.  We  anticipate  doing  a  very  complete  analysis  in 
determining  a  secretarial  level  of  funding.  We  recognize  it  is  a  fairly 
complex  matter,  and/it  might  vary  a  great  deal  even  from  program 
to  program  within  fhe  Bureau  of  Indian  Affairs.  It  also  may  vary 
considerably  from  location^  location. 

What  we  -anticipate  doing  before  we  move  in  that  direction  is  to 
do  a  very  detailed  study^pf  the  numbers  that  are  involved  in  that, 
situation.  Our  anticipation  is  that  this  will  probably  not  be  possible 
.until  fiscal  year  1984.    .    %  . 

Senator,  Coif  ex.  Do  the  contracted  programs  receive  all  of  the  in- 
cropsos  or  decreases  as  BIA-opcrated  programs  such  as  cost  of  living?. 

Mri  KkexzkeT  The  Government,  as  you  know!  receives  regular  sup-" 
plementnls  for  pay  increases,  and  funding  for  those  pay  cost  increases, 
as.  far  as  tribal  employees,' are  not  included.  However,  in  recognition  of 
fhaj:,  for  at  least  the  past  3  fiscal  years,  we  have  requested  the  appropfi- 
atroris  committees  and  they  have  provided  funding  in  our  regular 
budget  for  pay  tost  increases  for  tribal  employees.  So  we  do  cover  it  on 
that  basis. 

Senator'Coirax.  So  the  tribal  employees  who  are  under  contract,*  as 
opposed  to  a 'BIA-operated  program,  *re  in  fact  receiving  cogfc-of- 
1  i vi ng  increases?  ,  . .        »  1  7? 

Mr,  Krenzke.  They  are  able  tp  receive  these  pay  cost  increases, 
generaUy  based  on  inflation,  but  not  tjirough  the  past  cost  supplemen- 
tal of  the  Federal  Government,  but  through  the  regular  appropriation 
process. ,  '  ^ 


Senate  Cohen.  The  comments  surrounding  the  BIA  irealincment  in- 

*  eluded  some  heavy  'reliance  on  increased  contracting  of  the  BIA  prb* 
,  grams.  Mr.  Smith  pointed  out,  there  is  going  to  be  even  more  of  an 

increase^  reliance  upoh  the  contracting.  Is  the  fiscal  1983  budget  esti- 
mate^flffidient  to  pndvide  the  additiQnalcost  for  contracting?  * 
•  Mr.  Smith.  In  1983  ?  Yes,  it  does.  In  our  realihement,  there  is  a  varkl 
'   Ay  of  things.  As  you  know,  we  had  a  GAO  audit  in  September— it  calfie 
out  September  10, 1  think,  1981— that  indicated  some  weaknesses  that 
;  .  the  Bureau  of  Indian  Affairs  had  and  the  tribes  had.  We  have  taken 
k         some  action  to  correct  thbse.  I  think  we  are  very  weak  in  our  contract- 
ing, in  the  Bureau  of  Indian  Affairs.  As  I  understand  it,  for  instance, 
ono  Contracting  officertrics  to  administer  125  contracts,  and  that  is  just 

*  much  too  many.  ,  m> 

In  1983,  we  are  hoping  to  reduce  that  to  where  one  contracting  officer 
will  manage  65  contracts,  which  means  almost  doubling  our  staff  in  the 
contract  arena. 

Also,  we  have  got  to  beef  up  our  monitoring  and  our-oversight  of 
^these  contracts  that  we  do  have  w^h  tribes.  I  think  this  has  not  been 
•    f  Ttone. 
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Senator  Cohen.  What  kind  of  figures  are  you  using?  What  areyou 
planning  on  for  the  new  starts  in  total  contracts  in  fiscal  1983?  What 
kind  of  estimates  are  you  working  with?         ,  • 

Mr.  Balsioer.  I  need  the  last  part  of  the  question,  Senator.  . 

Senator  Cohen.  What  I  want  to  know  is,  what  sort  of  cost  estimates 
are  you  working  with  for  planning  on  new  starts  and  thepe  contracts  • 
for  fiscal  1983  ?  It  is  go^ic  to  take  more  staff ;  if  is  going  to  take  addi^  , 
tional  costs  involved,  and  I  just  Wanted  to  knotfthe  numbers.  * 

Mr.  Balsioer.  What  we  have  done  is  realine  ifte  method  in  which  We 
operate  in  the  contracting  field  and  placed  mOre  responsibility  and 
decisionmaking  down  at  the  lower  level.  We  have  set  up  in  the  contract- 
ing process  at  the  regional  leVelf  or  b6th  the  oversight  function  and  the 
contracting  function.  •  ■ 

'  What  we  are  doing  is,  we  are  just  about  doubling  the  staff  one  way 
or  another  in  order  to  meet  the  level  of  contracting  that  we  have  right 
now  We  expect  that  with  the  number  of  major  contracts  that  might 
come  in  in  the  next  fiscal  year  that  we  will  be  able  to  adjust  programs 
in  such  manner  as  to  provide  the  necessary  staff  for  the  contracting.  «, 

For  instance,  we  have  right  now  several  tribes  which  have  requested* 
.  to  contract  for  total  agencies.  Those  will  be  new  contracts.  Part  of  the 
functions  out  there  are  contracted  now  and  if  we  contract  the  total 
agency,  our  organization  is  flexible  enqugli  to  take  cAre  of  those  initial  % 

contracts.  ,  ,    „     ^\    .   ,    c  . 

Senator  Cohen.  The  technical  assistance  budget  estimate  for  fiscal 
« 1983  lias  beeif  cut  by  35  percent.  Mr.  Smith,' how  is  that  goingio  afieH 
the  projection  inancreased  contracting? 

Mr.  Smith.  Is, this  in  1983?  .  -  '  . 

Senator  Cohen.  Yes.  _  ,  „  _      Mil(ln    '  c 

Mr  KRENzfcE/Mr.  Chairman,  when  Public  Law  93-638  was  nret 
passedjfostxflll  of  the  tribes  throughout  the  country  were  just  getting 
into  tlieMausnkss  of*  contracting  with  the  Federal  Government,  and 
with  the  Bureau  of  Indian  Affairs,  in  particular.  As  indicated  in  the. 
opening  statement,  we  now  have  nearly  all  of  the  tribes  Ground  the  «. 
country  invoYved  in  contracting, and  the  kind*  of  extensive  technical 
assistance  that  was  needed  in  its  initial  phases  lsnipt  as  extensive  at  the 
-  present  time  as  it  was  initially,  We  would  anticipate  that  the  reduction 
in  technical  assistance  can  bo  absorbed  and  stilly  the  resources  toat 
'  are  left  to. concentrate"  particularly  in  thesfeeffWfe  Where  especially 
"some  tribes  are  anxious  to  contract  virrfy  Oitor  whole  opcrabon. 

•  I  think  that  i»  where  most  of  the  emphasis  will  probably  be  talcing 
place  in  the  future,  but  the  general, need  forth^gchnical  afs^nee°n 
the  .ongoing  basis  issomcwhat  reduced  by  the^&s  overall  experience 

•  '  in  the  contracting  effort.  .  ♦      ftm.       .     '.  „  «  •  * 

Also,  it  is  true  that  most  of  the;  reduction!  thafJJ?  are  talking  ahoAt 
in  this  technical  assistance  has  taken  place  at  the  central  office  tevcl 
and  there  continues  to  be  technical  assistance  available  at  area  olhces 

thMrgSMiTHh  AS"chSrmftn,  as  you  know,  in  our  budget  in  1983.  we 

have  .requested  approximately  $17  million  for  self-determination 
:  grants.  These  grants  can  be  used  to  develop  the  administrative  capabil- 

'  Ses  of  tribes  that  wish  to  move  into^ntractihg  and  for  tribes  to  take 
'over  some  of  these  program*  This  ."V^s  supposed  to  be >  and  to 

address  their  personnel  system;  their  prqeurement  system;  their  ac- 
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counting  systenf,  and  to  generally  beef  up  their  administrative  man- 
agement capabilities..  \  M^V 
Also,  in  1983,  we  have  pijgposed  a  new  initiative f     million  that 
hope  will  be  approved,  to  help  the  small  tribes.  I  think  this  is  wfcere 
we#  have  the  mofet  difficulty  in  delivering  meaningful,  technical  assist- 
ance. We  feel  that  if  we  can  give  the  small  tribes  a  small  amount  of 
money  to  hire  a  manager,  hire  a*  bookkeeper,  and  fco  forth,, that 
( this  will  improve  the^e  bmall  tribes1  administrative  and  management 
capabilities, 

vSenator  Cohen.  I  appreciate  Jhat.  All  I  was  pointing  out  is,  you 
have  had  a  rather  serious  reduction  of  35  percent  in  the  technical  as- 
sistance program.  *  * 

Mr.SMrm.  Yes.  i  think,  Mr.  Chairman,  that  this  is  key.  The  tribes 
rejfUy  need  help,  W©  have  got  to  upgrade  and  strengthen  tneir  capabil- 
ities to  take  these  contracts.  And  I  think  this  is  the  direction  they  are 
rtfoving  in,  that  this  is  the  direction  of  this  administration.  I  think  we 
h&VQ  got  to  work  with  tribes,  and  we  have  got  tt>  make  sure  we  have 
adequate  funds  to  be  able  to  help  them  strengthen  their  capabilities 
to- manage  these  particular  contracts,  or  grants. 

Sfnator  Cohen.  Mr.  Smith,  you  mentioned  the  Indian  Law  Center 
stpdy,  and  I  would  like  a  few  'comments  about  the  study's  recommends^ 
tions  or?  indirect  costs  and  contract  support.  Are  you  familiar  with 
th&tf  *  ' 

>  Mr.  Smith.  I  think  I  wotild  like  Ted  to  comment  on  that* 

Mr.  Krenzke.  Well,  the  whole,  study  relates  to  that  subject  of  con- 
tract support  and  indirect  costs.  I  think  the  main  thrust  of  the  study, 
to  thef  extent  that  they  found  fault  with  the  present  system,  is  that 
we^Mve  tied  the  allocation  of  the  contract  support  funds  to  the  in- 
direct cost  determinations.  One  of  the  major  problems  with  this  as  an 
allodption  system  of  the  contract  support  money  lias  been  the  fact  that 
the  funds  Jiave  not  actually  been  available  to  the  tribes  until  th&  in- 
direct cost  rate  has  been  established  And  after  it  has  once  been  estab- 
lished that  the'ii\formation  has  coipe*  into  the  Washington  office  arid 
then  the  contract  support  funds  have  be^n  made  available  to  the  field 
often  quite  late  intd  the  fiscal  year.  ,#  C 

The  essence  of  the  recommendations  of  the  report  are  to  the  effect 
that  we  in  large  part  base  the  future  allocation  of  funds  on  the  secre- 
tarial level  of  funding,  plus  we  recognize  that  there  are  some  other 
factors  beyond  the  secretarial  level  pi funding  that  the  tribes  have  to 
contend  with  that  the  Bureau  of  Indian  Affairs  does  not  contend  with. 

Senator  Cohen.  jShould  there  be  a  statistically  designed  ratio  of 
^overhead  to  program  costs? 

Mr.  Krenzke.  Yes.  That  is  what  they  recommend  and  overall  we 
concur  in  this,  although  the  study  probably  does  not  go  into  the  detail 
in  terms*  of  recognizing  some  of  the  other  factors  jWiat  we  recognize. 
So  we  think  it  has  to  go  beyond  just  the  statistical  information  pertain- 
ing to  the  secretarial  level  of  funding,  but  also  take  info  consideration 
real  costs  that  tribes  have  tfyat  are,  simply  not  a  part  of  the  Bureau 
budget  i  ^ 

For  instance,  the  Bureau  of  Indian  Affairs  does  not  pat  any  in- 
surance costs  out  of  its  budget.  In  most  cases,  the  tribes  have  had 
insurance  costs  in  such  areas  as  casualty  insurance  on  facilities, 
vehicles,  and  things  like  this.  Thdyalso  have  liability  insurance.  In 
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some  cases  for  certain  tribes,  especially  small  tribes,  there  is  a  problem 
of  economy  of  scfvle  that  has  to  be  dealt  yith.  Sometimes  the  tribes  • 
nepd  to  h&ve  soriije  kg^il  counsel  in  association  with  the  administration 
of 'some  of  their  programs.  Our  legal  counsel  is  furnished  by  the  Solici- 
tor s  Office.  It  is  not  a  part- of  the  Bureau  of  Indian  Affairs'  budget. 

So  all  of  these  factors  will  be  taken  into  consideration,  but  the  end 
result  then;  will  be  that,  the  tribes  will  have  available  and  known  to 
them  the  amount  of  money  to  go  ipto  the  contracting  process  at  the 
beginning  of  a  contract  period,  the  amount  of  contract  sipport  plus  the 
program  dollars/ and  the  Study  recommends  that  eventually  these 
be  merged.  And  based  on  tfy\t  knowledge,  then,  they  contract  for  the 
total  program,  which  includes  both  the  direct  costs  and  the  indirect 
cpsts.  *  '"^^ 

Senator- Coukx.  But  jou  indicated  >  Jkree  with  the  study's  recom- 
mendation that  you  develop  some  sort  fBptistical  ratio,  but  tjien  you 
wenVon  to  explain  about  all  the  difficultiqHwith  that. 

Mr.  Kreszke.  It  is  not  going  to  be  a  sifiplc  process,  but  clearly  this 
whole  business  of  contracting  and  contacting  support%is  just  not  a 
simple  process,  *  #  . 

Senator  Coitex.  Are  you  capable  of  reducing  it  to  some  sort  of 
statistical  formula?  L>  -«  »  «  «  • 

Mr.  KRKNWiJ.  We  believe  that  we  arK  The  Indian  Health  Service, 
in  essence,  is  using  that,  I  understand.  I  have  had  some  brief  discussion 
with  them  concerning  this,  and  the  information  I  get  from  them  is  that 
it*is  not  an  easy  process.  It  is  similar  to  what  the  Bureau  of  Indian 
Affairs  went  through  vf\\on  it  went  to  funding  education  programs 
on  a  formula  basis.  I  think  there  is  a  corollaryUcre. 

It  is  not  an  easy  process  but  it  has  been  possible  to  do  it  and  it  is 
not  to  say  whatever  we  finally  come  up  with  is  going  to  be  absolutely 
perfect  or  satisfactory  to  everyone  else.  But,  we  think  it  is  going  to  be 
significantly  better  for  the  tribes,  especially  in  knowing  the  amount  of 
•  dollars  that  thev  have  available  going  into  a  given  contract  period  and 
I  think  we  will  be  frblc  to  administer  the  whole  thiftg  much  more 

°ffiSonnator  Couen.  Mr.  Smith,  t  think  you  indicated 'that  about  50 
percent  of  the  total  Indian,  Service  program  dollars  are  now^con- 

^^r^SMiTH  *  Approximately.  Yes,  I  think  that  was,  the  right  figure ' 

1  Senator  Cohex.  Hag  there  been  a  50-percent  reduction  in  BJA  per- 
sonnel who  were  providing  the, direct  services  before? 

Mr  Smith.  Not  specifically.  I  think  in  time  you  will  see  reductions. 
If  a,  tribe,  sav,  takes  over  a  particular  program,  naturally  you  will 
sco  people  that  we  have  in  that  particular  program  bfc reduced  Also 
you  should  So*  our  FTE,  full-time  employees,  being  reduced  as  tribes 
contracting  more  and  more.  #  » 

Senator  Cohex.  Has  there  bfeen  any  reduction? 

Mr  Smith.  Yes,  there  has  been.  I  do  not  know  the  exact  numbers. 
Maybe  Ted  can  respond  to  that  a  little  bit  better  since  he  has  been 
here  more  than  1  year.  A      *w  rw>„ 

Mr  Kuexzkk.  Mr*  Chairman,  if  I. could  comment  on  that.  Over 
approximately  the  past  6  or  7  years,  during  which  this  thrust  in  the 
contract  area  oUha  Indian  services  program  has  taken  place,  what 


25 


i  . 

wo  have  seen  Ls  two  things.  No.  1,  wo  have  seen  that  generally  speal£ 
•ing  there  has  tysen  an  enrichment  of  many  of  these  so-called  Indian 
""Services  programs  during  that  period  of  time.  As  an  illustration, 
there  has  been  a  considerable  increase  in  the  law  enforcement  capa- 
bilities of  the  Bureau  of  Indian  Affairs  in  terms  of  funding  of  tribal 
law  enforcement  programs.  The  same  thing  for  courts  and  social  serv- 
ice programs  and  things  like  this,  so  that  at  a  time  when  the  total 
amount  of  dollars  foF  this  program  has  increased,  thesp,  programs-r- 
tho  combination  has  been  approximately  150  percent  (^hereabouts— 
there  has  been  an  actual  reduction  in  tho number  of  vBareau  employees 
in  Indian  Services.  V^T 

The  reductions  also  work  ou  a  specific  basis<-For  instance,  at' one 
time  wo  operated  the  law  enforcement  program  on  ihe  fcino  Ridge 
Reservation  in  South  Dakota  and  we  at  that  time  had  approximately 
35  law  enforcement  personnel  on  our  payroll.  Sincojhe  Contract  has 
taken  place,  the  Bureau  of,  Iiidian  Affairs  has  one  person  on  our  law 
enforcement  payroll  at  Pine  Ridge  who  provides-- special  assistance 
to  the  tribeS  and  works  in  Halation  to  the  monitoring,  and  technical 
assistance  in  this  contract.  •  r 

During  fiscal  year  1982,  the  Navajo  Tribe  lias  taken  over  com- 
pletely the  operation  of  the  social  welfare  program  oa  the  Navajo 
reservation.  This  is  the  largest  single  Public  Law  93-638  contract 
that  the  Bureau  bf  Indian  Affairs  has,  approximately  $25  million.  At 
one  time  we  had,  if  my  memory  serves  me  correctly,  around  100  em- 
ployees relating  to  the  administration  of  that  program.  At  the  pre- 
sent time,  we  have  five  people  monitoring  thistspecific  contract  in 
the  amount  of  around  $25  million. 

So,  yes  it  does  lead  to  a  reduction  in  the  number  .of  Bureau  people— 
the  number  of  people  who  are/on  the  Bureau  of  Indian  A.ffairs'istaff. 

Senator  Cohen.  Are  you  shifting  tHem  over  to  contract  monitoring 
presently? 

Mr.  Krenzke.  There  are  two  things  in  respect  to#contract  monitor- 
ing. As  Public  Law  93-638  has  been  effected,  and  we  have  gone  from 
almost  ground  zero  up  to  1,300  contracts,  yes,  there  has  been  an 
increase '•in  the  number  of  'contracting  monitors  in  the  Bureau  oi 
Indian  Affairs.  In  terms  of  tl>e  programs,  thefe  are,  in  some  instances, 
people  who  had  been  involved  formerly  in  program  administration 
and  are  now  what  we  rdfe^to  as  contracting  officers1  representatives. 

The  illustrations  that  I  used  at  both  Navajo  and  Pine  Ridge  fit 
into  that  category,  but  at  a  much,  much  reduced  Vate.  I  would  say 
generally  something  like  not  over  5  percent  of  the  former  number 
that  we  had.      '  ■    **  . 

Senator  Cohen. 1)6  you  establish  the  indirect  cost  rates  for  tribes? 

Mr.  Krenbke.  No,  the  indirect  cost' rates  that  ai£  established  in 
respect  to  tribes  arelestablished  by  a  cognizant  agency  auditing  group. 
In  reality,  most  of  them  throughout  Indian  country  are  established 
by  the  Interior  Department's  Inspector  General's  Office. 

Senator  Cohen.  Is  anyone  here  representing  them  ?  * 

Mr*  Smith,  Yes,  we  have  two  people. 

Senator  Cohen.  I  understand  the  rates  ran^e  all  the  way  from 
8y2  to  70  percent  ?  Can  you  tell  me  how  that  happens  ? 

Mr.  Bueley.  Bob  Buelev,  sir.  A  good  part  of  it  depends  on  how 
the  tribe  is  organized  and  how  their  accounting  system  is  set  up, 


whether  some  programs  are  charged  direct.  You*  know  some  of  the 
agencies,  som/ of  the  bigger  tribes,  may  have  enough  work  in  a  par- 
ticular progrim  that  they  could  have  their  own  accountants  just  for 
that  particuIar*program,  and  in  that  cabe  they  could  be  being  charged 
direct,  whereas  in  a  ^mailer  tribe,  the  accountant  could  be  servicing 
several  progn^to  and  in  that  case'it  would  be  an  overhead,  sort  of 
indirect, cost  item  that  you  uould  spread  across  the  other  programs. 

Senator  Cohen.  It  is  a  very  complex  area  but  I  am  confused.  Frank- 
ly,  I  do  not  know  how  jou  are  going  to  distinguish,  for  example,  in- 
direct costs  from  incremental  costs  or  adminibtrative  costs.  How  do 
you?  — 

•  Mr.  Bueley.  Well,  we  have  guidelines,  OASC-10,  which  was  issued 
by  IIIIS,  and  OMB  Circular  A-87,  which  lay  out  several  of  the  guide* 
lines  tu>  to  tlie  type  of  costs  that  would  be  applicable  or  allowable  and 
the  type  that  would  be  considered  direct  and  indirect.  , 

Senator  Coj*en.  So  those  are  spelled  out  specifically  by  OAS-10? 

Mr.  Bu&Iey.  T^e  categories.  But  then  you  have  to  look  at  the  par- 
ticular situation.  As  we  said,  for  example,  like  accounting,  normally 
if  that  accounting  service  unit  is  servicing  several  of  the  programs 
•within  , the  tribe,  they  wxmld *  allocate  {hat  cost  to  all  th&  programs. ' 
Therefore  it  becomes  an  indirect-type  situation.        ■,         "  *  "  *  # 

But  i£you  had  "it  big  enough  .tnbe  that—let  us  say  they  had  their 
"own  accountant  in  the  housing  iriiprovement  program,  because  it  £ i  so 
forge— that  could  be  charged  direct  to  the  program  money  and  m  tftat 
case  it  is  a -direct  charge  to  the  prqgfam.lt  is  not  an.  indirect  kiYid  of 
expense.  ":  ■  ' 

So  it  depend  on  how  $ey  are  organized,  how  t&eir  accounting  sys- 
tem is  set-up,  and  whether  that  cost  is  directly  related  to  that  prpgram 
or  whether  that  CQst  can  be— it  is -anoint  kind  of  sharing,  Jtjs  a£- 
,plicable  to  $ev$ittLprogramsv-  -    .  "    ,  '  '  • 

;  Senator  Cohen.  Tellmfc  again  how  you  get  that  ran^e  from  8y2  to  70 
percent  on  the  indir^t  y  ;** 

.  Mr.  BuELEt.  YwTcan  not  just  say  in  simple  terms,  basically 
depending  on  their  direoLla'bor  base  and  the  type  of  items  they  have, 
how  l?ig  thpii?  Jidmiiii'sttative  overhead:  i$<  as  far  as  how  many  ac- 
countants;  lawyers,  general  kind  of  expense  that  they  have  ttat  is  stor- 
ing all  pr6graipvv.ersus.if  they  have  peoplc>ing charged  directly 

^ForeSS^j  you— the  samfcthing  wifli  lawyers,  If  you  havia  legal  i 
department  usually  that  is  servicing  several  programs,  so  you  are  dis- 
.  tributing'that  cost,  whereas  you  have^a  difect,  say  a  housing  ojhcer, 
lie  is  being  cjiarged  direct  to  that  housing  program,  so  he  has  afreet 

C°Senator'CoHE^v  Well,  how  do  .you  go  abojit  auditing  something  lik< 
^hisHt's  Hke^en^ 

V  Mr.  BtfELESV  It's  not  simple,  sir.  '  ; 

,.;.r§enator^CoHEN.  Sliding  around  from  incremental  to  indirect  tb 
administrative  and  then-^r1-  '    \^  .      '  I 

Mr.  Bueley-  I  think  the  firsUMng  is  that  the  tpbes  submit  a  j>rd- 
.  Wl  as  to  what  they  consider  their  direct  cost,  base >  <*nd <  tvhat  t 
£oi\sider  as  their  indirect  .pool,  the  types  of  things,  the  costs  that, 
shaded  f  or  sev$raFprograms. 


Senator  Cohen.  Is  there  any  kihd  of  uniformity  within  BIA  or 
among  the  tribes  that  ybu*can  say,  for  example,  insurance  premiums 
are  indirect  or  not  indirect?  Is  there  any  kind  of  standardization  ? 

Mr.  Bueley.  As  far  as  the  guidelines  in  the  OASC-10;  there  is,  but 
in  a  case  of,  let  us  say,  insurance,  if  you  had  general  liability  insurance, 
that  anybody  got  hurt  on  the  tribal  reservation,  maybe  that  is  an  in- 
direct type  of  thingThat  all,the  programs  are  sharing.  But  if  you  had 
an  insurance  policy  that  directly  related  to,  let  Ub  bay,  the  conduction 
work,  housing  in/provement,  that  could  be  charged  direct  to  the  hous- 
ing; improvement  program. 

So  tnose  typjs  of  guidelines  are  in  there  as  to  how  you  want  to 
charge  your  cosu 

Senator  CoheV.  Is  there  any  sort  of  coordination  that  goes  on  within 
the  Ofiice  of  the  inspector  General  for  programs,  whether  it  is.Indian 
Health  Seivice,  Aj  Headbtart  programs,  or  something,  that  you  have 
somfe  so  it  of-  standard  % 

Mr.  Bueley.  We  QM  all  basically  following  the  standards  that\vere 
published  by  IIHg  and  we  coordinate  with  those  standards  with  the 
other  Federal  agencies. 

Senator  Cohen.  I  understand  that  the  tribes  attempt  to  increase  the 
indirect  cost  rate  to  collect  funds  to  offset  tribal  government  costs,  is% 
that  correct?  They  attempt,  to  increase  their  indirect  cost  rate  to  col- 
lect fund:>  to  offbet  other  tribal  go\ernment  c©bts;  do  tribes  do  that? 

Mr,  Bueley.  I  do  not  know  that  they  are  attempting  to  offset  it. 
I  am  not  cfuite  clear  on  what  that  question  is. 

Senator  Cohen.  What  I  am  getting  at  is,  they  havetather  govern- 
ment costs,  is  it  true  that  some  tribes  will  attempt  to  increase  their 
indirect  costs  in  order  to  offset  costs  in  other  program  costs?  In  other 
Words,  increasing  the  indirect  costs  to  get  money  to  put  into  program 
costs  themselves?  ;*  \  ^ 

Mr.  Bueley.  Depending  on  how  you  classify  your  costs,  you  could 
do  that.  -  ,  „ 

Senator  Coxiest.  Is  that  a  permissible  device  to  use? 

Mr.  Bueley.  Well,  in  some  cases,  we  may  question  that  it  is  really 
an  indirect  cost  \  e^sus  a  direct  cost,  and  in  that  case  we  would,  in  the 
negotiation  proccbb/bring  that  oift,  if  we  really  had  a  concent  that  they 
were  trying  to  use  the  process  to  get  more  than  they  really  should. 
AS  a  matter  of  fact,  we  have,  in  our  negotiations  on  indirect  cost,  ques- 
tioned seyeral  costb  that  they  then  negotiate  out  before  we  approve 
the  rate. 

Senator  Cohen.  Well,  I  have  some  technical  questions  perhaps  I 
could  subiriij;  to  you  f o&tne  record,  but  I  need  a  little  more  explanation, 
at  least  to  enlighten  /np  as  to  how  it  all  works  or  does  not  work*  There 
has  to  be  a  simple  way  of  accounting  that  we  can  develop. 

Mr;  Bueley.  There  is  a  good  example  in  the  study,  the  American 
Law  Group,  appendix  J  to  that  study  ,that  would  help  explain  spme  of 
the  rationale  on  how  you  dferive  indirect  costs. 

Senator  Cqhek.  3Vho*is  prepared  to  answer  some  questions  on 
Jlealth  and  HumanfSetvices?      "  V 
•   Dr.  ExsxDjOTE.  I  ain.  Mr.  Chairman. 

Senator  Cohen*.  Wpuld  you  describe  the  method  .that  you  use  ip 
budgeting  administrative  costs  with  638  contracts  ? 
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•Dr.  Exexdink  Wo  approach  it  from  Jtwo  different  situations.  We 
recently  put  in  a  co»t  accounting  s\stem  whereby  we  can  actually  tell 
the  exact  cost  of  a  program— what  it  easts  us  to  run  a  program,  lhat  is 
one  segment  that  we  use.  *         .  .  . 

-  Then,  from  that  point  on.  we  use  what  we  call  a  provisional  indirect 
cost  rate  until  the  auditors*  come  along.  That  becomes  the  base  for  that 
particular  program,  keeping  in  mind  that  at  some  later  date  that  rate 
may  be  adjusted  up  or  down.  It  is  a  matter  of  establishing  from 
experiences  what'wc  call  base  dollar.  That,  in  turn,  becomes  a  portion 
of  our  budget  justification.  Added  to  that  are  mandatory  costs,  which 
is  an  inflation  factor.  p 

Now,  from  vear  to  jear.  until  those  rates  are  adjusted  up  and  down, 
the>  can  pretty  well  count  on  that  bas^dollar,  which  is  jnade  up  of  the 
provisional  indirect  cost  rate  and  the  money  it  would  cost  IHS  to 
actually  run  a  program.  v  * 

Senator  Cohen.  And  then  you  have  the  supplemental  dollars  on  top 

J)r.  Exexdine.  Supplemental  dollars  will  be  added  to  cover  the  total 
cost  of  the  contract,  for  example,  il  'they  have  to  pay  malpractice 
'insurance.  I  should  point  out  here,  and  I  would  like  to  suggest  to  the 
committee,  that  this  problem  is  made  more  difficult  than  it  is  by 
terminology^  think  terminology  js  a  very  difficult  thing  in  this  whole 
process.  Interior  may  l>e  using  terminology  that  is  quite  different  from 
IHS  or  whichVe  do  not  understand.  Even  within  our  own  system  we 
use  different  tf  pes  of  terminology,  such  as  "administrative  expenses. 
Some  of  then/ call  it  administrative,  some  call  it  indirect  costs,  some 
call  it  ovcrhepH*  some  call  it  by  other  terms.  Even  within  IHS  we  have 
some  difficulty  in  terminology.  ,  - 

And,  I  am  sure  the  tribes  are  confused. 

Senator  Cohex.  I  am  confused.  *   .        '  . 

Dr.  Exexdixe.  I,  too*  am  confused  at  times.  But  basically,  that  is 
what  we  do.  We  lurve  a  cost  accounting  system  that  establishes  What 
the  program  costs  us  to  run.  And  it  is  right  down  to  the  very  penny. 
Then  on  top  of  that  we  add  any  additional  cost  that  the  tribe  has  to 
incur  in  and  above  our  program  costs. 

As  I  indicated,  up  until  now,  we  have  been  able  to  meet  those 

rCSItornCoiiEX.  And  yon  anticipate,  with  the  supplemental  funding 
™  it  is  and  projected,  you  will  be  able  to  continue  that  in  Uie  future j 
Dr  ISxexdi xe.  I* would  say, we  are  probably  going  to  be  hard 
pressed  down  the  line  to  meet  additional  costs,  because  we  foresee 
additional  tribes  coming  in.  We  are  going  to  be  hard  pressed  in  the 
future,  ves,  sir. 
Senator  Cohen.  How  soon  in  the  future^ 

Dr  Ekexdixe.  Well,  I  would  say  that  wifhin  the  next  year  or  so,  we 
would  probably  have  some  difficulty  meeting  ahy  kind  of  increases 
that  are  necessary  because  of  tribes  taking  on  additional  programs 
above  what  they  are  running  now.  -  > 

Senator  Cohex.  So  what  is  the  consequence  of  tbat  when  you  come 
into  that  squeeze ?What  happens?  t     ^    i  *  f;wn  u  :c 

Dr  Exexdixe.  I  think  when  it  cpmes  t#that  particular  time:  it  is 
going  to  be  a  matter  of  sitting  down  with  the  tribes  and  determining 
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what  they  want  to  do,  what  services  they  really  want  to  rjin,  where 
they  may  want  to  cut  back. 

Now,  I  know  it  is  a  very  difficult  situation,  but  I  think  it  will  be  one 
of  negotiating  with  the  tribes  and  saying,  here  i*  the  amount  of  money 
we  have  and  this  is  all  we  have,  and  making  the  necessary  adjustment. 

Senator  Coiie*.  The  tribes/Ire  aware  that  there  is  going  to  be  a  in- 
duction in  those  supplemental  fundi*  available  to  them,  why  would 
they  not  just  elect  to  let  MA  continue  to  run  the  programs?  • 

Dr.  Exexdixe.  If  I  understand  your  question  correctly,  and  I 
,hav&  not  had  an  opportunity  to  share  this  with  Mr.  Smith,  but  in  my 
cVn  personal  opinion*  I  think  probably  .one  particular  agency  in  this 
Federal  Government  ought  to  have  the  sole  responsibility  for  dealing 
with  those  indirect  cost  rates  or  overhead,  rates  that  a  tribe  deals  with. 
I  think  that  is  the  simplest  approach  "ftr  the  whole  program.  Let  the 
single  agency  be  concerned  about  the  overall  financing  of  the  tribal 
government,  the  personnel  part  of  it,  the  contracting  part  of  it,  and 
then  when  the  tribes  go  to  a  .particular  agency  to  run  a  program,  that 
a&ency  only  has  to  be  conceded  with  the  Q£>st  of  its  program.  Let  the 
overhead  costs— and  I  am  using  the  word  "overhead"  to  cover  the 
management  and  the  personnel  systems^  things  like  that— be  funded 
by  the  single  agency,  instead  of  tribes  getting  confused.  I  think  it 
would  Ik4  tno  simplest  approach  to  this  whole  system. 

Senator  Coiiex.  Don't  you  think  there  is  kind  of  a  disincentive  right 
now  as  they  see  the  handwriting  on  the  wall  that  there  is  going  to  be  a 
reduction  in  the  availability  of  certain  funding  for  these  purposes, 
that  they  would  just  say,  let  us  let  BIA  continue  to  operate? 

Dr.  Exexmxe.  T  think  in  some  cases  we  are  going  to  see  that  down 
the  line ,  because  their  buying  power  actually  is  being  reduced ;  because 
the  mandatory  cobt  increases  experienced  over  the  years.are  not  meeting 
inflationar}  costs.  I  think  the  tribes'  buying  pom  Ls  lessened  and  as  a 
result  probably  in  some  cases  they  will  elect  to  retrocede  those  programs 

Senator  Cohen.  Staff  is  just  reminding  me  that  what  you  are  recom- 
mending fits  precisely  into  S.  1088,  dealing  with  the  tribal  control. 
Dr.  ExfiN'piNX.  Let  me  point  out,  Mr.  Chairman,  that  that  is  my  own 

Sersonal  opinion  and  does  not  reflect  the  Department  of  Health  and 
tuman  Services.  *  , 

Senator  Cohen.  But  itshould,  I  guess.  Leftme  come  back  to  the  Sec- 
retarial le\el  of  funding  being  determined  f0r  the  first  year  of  a  con- 
tract.* How  do  you  determine  that  ? 

Dr.  Exendine.  We  utilize  pur  cost-accounting,  system.  In  our  cost- 
accounting  bystem  we  can  ideShtify  very  clearly  what  that  program 
eosU  u>^i  i*  a  computerized  system  that  very  clearly  spells  out  wna£  it 
roststtflAun  that  program  and  then  on  top  of  that  we  add  provisional 
rates^^BTt  particular  program.  That  becomes  their  base  dollar.  How- 
e\  er,^Pn  the)  get  audited,  that  ba^e  may  be  audited  somewhat  up  or 
down.  ■  * 

After  we  enter  into  a  638  contract,  we  have  moved  those  funds,  with, 
the  exception  of  $2.(5  million,  o\er  into  the  hospitals  find  clinite  activ- 
.  ity.  Therefore^  when  we  go  forward  with  the  budget,  the  bribes  experi- 
ence the  same  increases  that  Indian  Health  Service  experiences,  and  we 
did  that  because  in  the  earlier  years  the  tribes  did  not  experience  those 
increases  as  wfrdid.  * 
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When  wo  go  up,  they  get  their  share  of  it.  When  we  go  down,  fhey 
experience  the  same  tiling. 

Senator  Cohen.  That  includes  pay  raises? 

Br.  Exendine.  Yes,  sir,  it  includes  pay  raises.  *  '  « 

Senator  Coirex.  Could  you  tell  me  what  kind  q£  interaction  ypifhave 
with  the  Interior,  Office  fif  the  Inspector  General,  concerning  indirect 
costs  ? 

Dr.  Exendine.  In  the  area  program  offices  we  do  a  great  deal  of  dis- 
-  cussions  with  them  a*  far  as  the  negotiation  of  rates.  Now,  I  would  like 
to  have  Mr.  Wolfe,  from  the  Office  of  the  Secretary,  address  that  par- 
ticular question.  *      ;  .  * 

Mr.  Wolfe.  Mr.  Chairman,  the  Department  of  the  Interior  negotiates 
most  of  the  indirect  cost  rates  for  the  Indian  tribes.  Last  year  we  nego- 
tiated 18  rates.  The  Department  of  the  Interior  negotiated  roughly  10*> 
rates,  they  tell  me. 

When  Interior  negotiates* a  rate,  and  our  program  people  have  a 
problem  .with  that  rate,  feeling  that  it  is  too  high  or, there  is  something 
that  they  feel  is  vfrong  with  the  rate,  they  will  contact  my  office,  or  Ar 
negotiators  in  the  regions  and  we  will  work  together  to  resolve  these 
problems.  .  .  , 

We  may  find  that  there  are  costs  in  there  that  are  lnclffdecl  in  the 
indirect  cost  rate,  that  our  program,  several  programs  that  are  used 
by  the  Indians,  do  not  use  this  type  of  indirect  cost. 
*T  or  the  people  who  work  in  our  regions  would  contact  the  Bureau 
of  Indian  Affairs  negotiator  of  auditor  and  ask  tliat  they  look  into 
.this  matter  and  in  the  future  these  type  costs  be  adjusted  up  or  down 
*to  satisfy  our  programs.  ' 

We  do  coordinate— they  have  the  cognizant  for  most  of  the  rates. 
We  have  the  cognizant  for  a  few  tribes.  We  try  to  work  together  oh 
common  problems  that  wc  have  in  developing  and  approving  indi- 
rect costs.  .  , 

Senator  Cohen.  One  of  the  things  I  was  suggesting  a  moment  a^o 
was  that  there  has  been  some  suggestion  that  tribal  governments ^  in- 
flate their  administrative  costs  under  638. contracts  in  order  to  achieve 
funding  for  their  tribal  costs  itself.  Are  you  familiar  with  that? 

Dr.  Exendine.  Yes,  I  am.  I  am  somewhat  familiar  witli  it.  1  robably 
the  most  recent  experience  the  tribes  have  had  is  the  CETA  program. 
CETA  did  not  permit  anv  indirect  costs.  There  are  some  State  pro- 
.  "rains  a1on£  ^e  same  line'.  And.  say  for  example,  the  tribe  is  running 
a  number  of  programs  for  HIS.  the  Bureau,  CETA,  and  the  Mate, 
where  indirect  costs  have  not  been  allowed  by  CETA  or  the  State  pro- 
orams— but'in  some  cases  the  tribes  have  probably  tried  to  recapture 
Their  indirect  expenses.  But  I  would  have  to  point  out  the  fact  that  it 
is  not  allowable.  In  other  words,  we  cannot  pick  up  the  indirect  costs 
ofnhe  CETA  program  or  the  State  programs  that  do  not  allow,  indi- 
rect costs. 

Nevertheless,  the  tribes  do  incur  these  expenses.  .  . 

Senator  Cohen.  Is  there  a  better  way  of  doing  it,  taring  some  sort 
of  outright  expenditure,  direct  rhechanism,  rather  than  through  BSBi 

Dr.  Exendine.  I  think  again  I  would  have  to  refer  back  to  my 
personal  opinion.  I  think  one  agency  should  be  able  to  cover  the  over- 
head costs  for  tribal  government  management.  The  tribe  would  then  ^ 
have  a  particular  pool  of  dollars  available.  So  that  agency,  from  that  * 
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point  on,  could  budget  in  subsequent  years  in  ordfer  to  offset  any  sllort- 
oges  tribes  may  have.  I  think  the  single  agency  would  be  able  to|cal- 
^  culate  pretty  accurately  what  the  tribes  may  or- may  not  incur  in  the 
forthcoming  years  and  then,  they  could  probably  budget  for  %  number 
of  dollars  to  offset  those  kinds  of  problems.  It  is  a  problem  with  tribes, 
yes,  sir.  '  "  / 

Senator  Cohen.  One  final  question.  I  am  told  thqjb  you  are  having 
some  kind  o£  budget  problem  with  a  $9.3  million  shortfall  in  clinical 
services  and  an  $18.2  million  shortfall  needed  for  Federal  pav  raises. 
Is  that  correct? 

Dr.  ExEtfDiNE.  Yes,  we  are*  ' 

Senator  Cohen.  And  how  are  these  shortfalls  affecting  the  638 
contracts? 

Dr.  Exendine.  To  date,  -as  far  as  we  are  concerned,  only  the  $18.1 
million  would  affect  the  tribal  contracts  because  they  share  in  that 
$18.1  million,  because  it  is  a  portion  of  our  hospital  and  clinic  budget 
category.. 

Now,  if  we  obtain  that  $18.1  million,  the  tribes  will  share  in  it  and 
may  use  it  for  pay  increases  for  their&wn  employees. 

Senator  Cohen.  Is  Mr.  Baron  here?  Would  you  come  up?  Do  you 
have  any  recommendations  on  dealing  with  the  issues  that  we  are . 
talking  about  here,  dealing  with  the  indirect  costs,  contract  support, 
the  dilemma  that  we  are^having?  , 

Mr.  Baron.  It  is  hard  to  know  what  piece  of  the  problem  we  are  deal- 
ing with.  We  have  made  recommendations  from  our  office  previously 
and  to  simplify  it,  I  think  one  aspect  of  the  problem  deals  with  how 
BIA  delivers  the  financial  support  to  the  tribes,  which  is  having  a 
separate  category  ealledWtract  support.  We  have  taken  the  position 
that  this  delivery  mechanism  has  created  some  adverse  motivations 
and  was  not  entirely  equitable  because  it  really  did  not  accomplish 
what  it  intended  to  do.  We  have  recommended  that  the  contract  sup- 
port category  be  eliminated  and  thatthe  funding  be  merged  with  the 
basic  program  dollar  which  is  the  approach  that  Indian  Health  Serv- 
ice has  gone  to,  and  the  approach  that  was  recommended  in  thfe  recent 
study  conducted  by  the  American  Indian  Law  Center,  and  which  Sec- 
retary Smith  has  previously  endorsed  to  you.  « 

Senator  Cohen.  Do  you  agree  with  the  recommendation? 

Mr.  Baron.  Yes.  I  agree  with,  that  recommendation  entirely.  It  is 
fully  consistent  with  what  we  have  recommended. 

Nbw,  there  is  the  broader,  government-wide  problem  of  the  indirect 
cost  process,  if  you  care  to  use  that,  and  its  applicability  to  Indian 
tribes.  It  works  for  the  large  tribes  who  have  a  substantial  amount  of 
independent' resources,  such  as  Navajo,  Warm  Springs,  or  any  one 
^  with -rfow  they  are  getting  into  energy,  oil  and  gas.  But  it  does  not 
work  effectively  for  those  tribeg<  those  Indian  communities  with  con- 
tract schools,  wkh  consortiums',  ^vho  are  substantially  dependent  upon 
the  Federal  dollar.  It  is  just  not  a  very  good  way  of  going  about  it. 

The  rules  and  regulations  were  ifttfcnded  to  meet  the  requirements  * 
of  State  arid  local  government  who  actually  have  their  own  tax  base. 
While  the  Federal  dollar  was  important,  it  was  not  critical.  But  if 
you  stop  to  look  at  an  Indian  tribe  that  is  99  percent  dependent  on 
the  Federal  dollar,  and  something  goes  wrong,  they  are  immediately 
in  finarteial  trbuble,  and  just  about  evetything  can  and  does  go  wrong. 
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We  do  not  have  a  particular  recommendation  tiiat  we  have  officially 
made  to  address  that  isbue>Thc  IHS  gentleman  indicated  that  he 
would  like  to  see  what  I  perceive  is  a  recommendation  for  direct  fund- 
ing that  would  just  decide  what  a  tribe  ought  to  have  and  have  one 
Federal  agency  give  it  to  them  and  be  over  and  done  with  it.  lhat 
is  one  approach.  It  certainly  would  work  for  a  small  tribe. 

Senator  Coifex.  Yoil  were  shaking  your  head,  Dr.  Exendine. 

Dn  toiXK.  Well,  I  suggested  that  but. I  think  in  the  process 
perhaps  I  ought  to  clarify  the  statement  as  made.  Iiistead  of  just  giv- 
W  it  to  them,  I  think  there  ought  to  be  negotiation  ab  to  what  they 
are  entitled  to,  and 'let  that  agency  fund  them  directly.  Negotiation, 

1  Sk^oxUXu\urally.  We  have  tried  to  get  something  like  that 
SSOinc  for  the  contract,  schools. .Unfortunately,  we  again  run  into  this 
mrticipation  by  other  Federal  agencies^  and  the  fact  that  no  one 
Federal  agency  appears  to  be  totally  responsible  for  financing  what 
you  might  call  administrative  costs  of  contract  schools  I  «t  by-and 
large  I  think  we  are  pretty  close  there.  We  have  worked  out  some 
clandestine,  to  use  the  expression,  arrangements  Wh  soine  snail 
tribes  who  have,  on  their  own  initiative,,  have  expressed  an  interest 

t0?mUtaadd  that  when  we  are  dealing  strictly  with Jndian  Health 
Service  we  generally  are  successful  if  those  are  the—the  BIA  ami  In 
lian  Health  Service-arc  the  funding  agencies  predominantly,  but  the 
more  we  proliferate,  the  more  difficult  it  is  to  get  everybody  together 
Kuso  everybody  1  as  their  own  rules  and  regulations,  and  generally 
wSt  we  p^sVvio  ates  a  bunch" of  them.  So  that  has  not  been,  a 
good  approach  so  far.  We  have  just  had  success  m  very  limi  ted- na~ 
So  I  do  not  have  a  panacea  solution  to  the  problem.  I  think  we 
ca^  solve  the  contract  scLol  problem  but  I  just  <lb  not  know,  shorto 
moving  to  u  different  mechanism,  I  pust  cannot  see  using. 1*  ind ivott 
costs  avenue  as  being  very  responsive  to  the  needs  of  hose  Inctian 
oTgankaSns  which  are  totally-dependent  or  substantially  dependent 

to  have -tribal  government  or  we  are  not  and 
someone^ia  to  Pa%  for  it.  and  if  they  do  not  have  any  money,  there  is 
onTv  one  option  left  and  that  is  the  Federal  government 

Senator  Cohf.x.  Thank  vou  very  much.  I  appreciate  youi  coming 
forward because,  it  is  a  very  complicated  area,  and  we  do  want  tohy 

'ifr  Smith.  Mr.  Chairman,  I  just  might  reemphasisc  Itavfflb 
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[help  some  of  (he  small  tribes  to  build  that  small  core  of  administra- 
tive capability. 

Senator  CoiIen.  TJiank  you  very  much.  .  - 

Our  second  panel  consists  of  Mr.  Gordon  Thayer,  Maxine  Edrno, 
fcdward  Little,  and  Ron  Andrade. 
Mr.  Thayer,  would  you  care  to  proceed  ? 

•  * 

STATEMENT  OF  GORDON  THAYEB,  CHAIRMAN,  GOVERNING  BOARD, 
LAC  CQTTRTE  OREHLES  BAND  OF  LAKE  SUPERIOR  CHEPPEWAS, 
.    HAYWARD,  WIS.,  ACCOMPANIED  BY  BUI  C&OTTE,  TJ&BsL 
CONTRACTS  OFFICER  *  . 


Mr.  Tijayjr.  Senator  Cohe,n,  my  name  is  Gordon  Thayer.  I  am  chair- 
man of  the  Lake  Superior  Bimc^of  Chippewa  Indians  in  Wisconsin. 
-  With  me  is  Bilr  Cadotte^.  He  is  thetribal  contracts  officer  for  our  tribe 
and  is  responsible  primarily  "for  dealing  with  our  problems  of  indirect 
cost. 

Historically  our  tribe  has  been  plagued  with  the  inadequacies  of  the 
indirect  costs  formula  and  how  it  is  applied  to  Indian  tribes  and  Specifi- 
cally to  the  Lac  Courte  Oreilles.  '  - 

J ust  briefly,  before  I  get  into  the  actual  testimony  itself,  our  tribe  had 
to  utilize  judgment  claims  funds  in  the  ^mount  9*  $450,000  to  offset  and 
to  administer  grants  and  contracts.  We  feel  that  this  was  a  dire  emer* 
gency.  We  had  to  utilize  these  judgment  claims  to  keep  the  tribe  afloat 
Had  we  not  used  them,  we  would  haVfe  been  in  financial  chaos,  and  I  am 
Roping  and  I  am  very  pleased  that  this  committee  is  addressing  thi? 
problem  so  that  next  year  0*  the  year  after  our  tribe  does  not  become 
involved  m  having  these  judgment  cl&ims.  Wdfo  not  have  too  much 
left  m  that  respect.  '  * 

I  am  going  to  be  as  brief  as  possible  in  relating  the  difficulties  we  have 
experienced  sjnce  1979  with  the.  recovery  of  indirect  costs  associated 
with  contracting  of  BIA  programs  under  Public  Law  93-638. 

As  we  started;  tp  contract  for  BIA  programs  under  Public  Law  93- 
638,  we  found  that  where  there  were  a  number  of  services  that  had  to 
provide  contracts  in  order  to  insure  compliance  and  accountability  as 
conditions  of  contracting.  We  found  it  necessary  to  expand  our  admin- 
istration from  five  employees,  four  in  accounting  and  one  in  data  proc- 
essing, to  30,  an  increase  of  600  percent.  This  increase  partially  covered 
the  policymaking  body;  the  separation  of  function  within  accounting: 
the  increased  demand  upon  data  processing:  the  need  fpr  personal 
services  on  behal  f  of  t be  employees ;  costs  associated  with  space,  mainte- 
nance, heat,  et  cetera;  secretarial  and  technical  assistance:  as  well  as 
compliancy  monitoring. 

The  under  recovery  of  these  administrative  costs  and  theBIA  policy 
error  of  providing  contract-support  funds  to  the  tribe  by  indirect  cost 
rato  nearly  drove  us  into  receivership:  -    .  # 

During  fiscal  year  1979,  we  had  a  provisional  indirect  cost  ifcte  of  27 
Ipercent  applied  to  BIA  contracts  at  90  percent  of  the  proposed  expenses 
submitted  to  thp  Office  of  the  Inspector  General.  As  it  turned  out,  wo 
wore  finally  assessed  with  an  approved  rate  of  7.6  percent  which  created 
two  major  problems.   .  t 

First,  for  flfose  BIA  contracts  which  we  \vere  ^covering  costs  at 
.  a  rate  of  27  percent,  we  found  outselves  in  a  position  of  over  recovery 
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miniate  amount  of  $89,000!  The  difference  between  27  per- 
J  percent. 

owuipjjnve.  were  unable  to  collect  indirect  costs  from  several  con- 
tracts thaf  were  included  in  the  listing  of  all  contracts,  or  the  base,for 
calculating  the  actual  rate.  We  utilized  lines  of  credit  to  fund  tribal 
administration  in  anticipation  that  indirect^  costs  would  be  forthcom- 
«  ing.  That  did  not  materialize  and  we  were  indebted  in  th&  amount  of 
$206,000,  plus  $89,000  in  contract  payback  for  over  recovery  of  the. 
approved  rate  on  specified  BI A  contracts. 
Fiscal  year  1980  repeated  the  pattern  of  having  a  provisional  rate 

f ranted  by  the  BIA,  which  was  higher  than  the  approved  rate  granted' 
y  the  Office  of  Inspector  General.  The  difference  was  that  this  time  the  m 
over  recovery  was  in  the  amount  of  $71,000  and  the  under  recovery  was 
in  the  amouht  of  $333,000,  a  2-year  total  of  $160,000  for  contract  pay- 
back; and  $539,000  indebtedness  at  our  local  banking  institution. 

During  fiscal  year  1980,  we  began  documenting  those  Federal  depart- 
ments that  could  not  pay  the  full  indirect  cost  rate  as  approved  by  the 
Office  of  Inspector  General  and  requested  assistance  in  resolving  the 
dilemma  we  found  ourselves  in.  As  the  documentation  developed,  we 
submitted  our  proposal  for  fiscal  year  1981  at  a  rate  of  28.2  percent  and 
held  our  recovery  <rf  cost  well  below  that  rate  to  avoid  the  over  recovery 
situation  we  had  previously  experienced  with  the  provisional  rate 
granted  by  the  Bureau  of  Indian  Affairs.  This  worked  as  we  did  not 
over  recover  on  any  contract  during  fiscal  year  1981 .  a  * 

The  Office  of  Inspector  General  then  approved  our  rate  of  recovery 
at  28.2  percent,  yet  we  found  that  a  substantial  number  of  contracts 
did  not  have  the  capability  to  pay  the  full  rate  either  because  of  in- 
adequate appropriations  or  because  of  legislated  limitations,  as  in 
Department  of  Education  training  grants.  The  Federal  Register  dated 
•Thursday,  April  3,  1980,  part  100a.652,  Specifically  limits  the  rate  of 
indirect  cost  recovery  to  8  percent  for  training  grants.  That  statement 
is  as  follows :  .  * 

.(a)  Th©  appropriate  official  of  the  education  division  may  aPP^  "  f°JK 
cost  rate  for  an  educational  training  project  at  the  lesser  of:  Ol**? £2* 
indirect  cost  rate  of  the  grantee;  or  (2)  8  percent  of  the  total  direct  cost  of# 
the  project  -  . 

Recognizing  the  impossibility  of  this  situation,  we  requested  that  our 
*  rate  fo?  fiscal  year  be  renegotiated  to  17.7  percent,  reducing  our  ad- 
ministrative staff  and  freezing  other  administrative  expanse  as  much 
as  possible  and  still  be  able  to  deliver  the  effort  necessary  to  insure 
compliance  and  accountability.  The  net  result  ™.^"*J$™& 
recovered  our  expense  and  went  m  debt  an  additional  *218,WO  tor 

fi^rtetals8now  stand  'at  $160,000  due  contracts  for  oyer-recoveiy 
and  $757,000  due  to  under-recovery  of  the  approved  rate.  We  were 

\then  Ud  to  request  Special  legislation  to  offset  a  portion  of  this 
indebtedness  by  utilizing  20  percent  of  our  land  JuJ^ef^S 
which  amounted  to  $450,000,  to  prevent  forec  osure  such  that  we  could 
continue  to  provide  goods  and  services  as  dictated^ by  various  grants 
and  contract  without  going  into,  receivership.  This  fiscal  year*  we 

.  proposed  a  unique. system  that  was  ^eptable  to  the  OfRce^f  Inspec- 
tor General  which  dealt  with  the  problem  of  under-recovery,  We  have 
dealt  procedurally  with  the  problem  of  contract  over-recovery  m  fiscal 
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S£        198°'  and  do  not  exPect  this  Particular  problem  to 

lJKZTS(\"WT  ^?,tCm'  namccl  ,LumP  Snm-Indiffct  Cost  By- 
Sit   *    ?6  tnbe  t0  iu  ly  recover  administrative  costs  by  isolating 

5SSK52Th  ?F  ^  r?  2"*  ,d°  n0t  have  the  capability  to  honor  thf 
fuirffidireot  cost  rate  It  then  becomes  necessary  to  reduce  services  bv 

Hf22  cos/af  Th  that  thos£ contracts  or  ^ants  that  SSSS 

the  approved 1  rate  do  not  pay  a  disproportionate  amount  for  the  same 
serv  ces,  OASC-10  -A  Guide  for  State  and  Local  Governn^iK 
cies,"  in  December  1976  states  :•  ■  •  8 


nrVfcol the  ma,xlmum  mount  of  costs  allowable  under  a  statutory  limitation 
Vt^t  uZr^f&V'*3  am0Unt  otherX  aCaole'to 

RffiTSKW!^^      amount  not  r6coverable  w  not  be  shlfted 

The  Office  of  Inspector  General  translates  this  to  mean  that  for  all 

'SSSfhL *n ^  1"  th?  baSfc' the- tribe  is  obligated  to  collect  and 
H£  #  ■  jSi  co?J.amoUnt.  creating  a  situation  where  tribal* 

t        i  utilized  to  support  those  contracts  that  did  not 

y-  honor  the  full  indirect  cost  rate  or  face  the  possibility  of  a  negative 
carry-forwar*  adjustment  to  a  future  rate.  The  end  result  of  that 
situation  is  a  cbmplete  disruption  of  cash  flow  as  the  tribe  would  be 

.  expected  to  carry  on  administrative  functions  without  any  recovery 
of  cost  whatsoever.  - 

The  presumption  of  OASC-10,  titled  "A  Guide  for  State  and  local 
Governmental  Agencies,"  is  that  for  governmental  agencies  the  tak- 
ing «*  P*  contracts  and  grants  with  legislative  limitations  is  sup- 

'  portiye  of  governmental  operations  and  that  through  the  power  of 
taxation  can  support  the  differences  between  the  approved  indirect 
cost  rate  and  the  limited  rate,  a  commitment.  For  our  tribe,  this  is 
not  possible  because  we  do  not  have  that  authority.  Consequently>e 
accepted  programs  with  rate  limitations  without  being  fully  cogni- 
zant of  the  long-range  indebtedness  they  would  cause.  We  do  not  have 
sumcient  marketable  natural  resources  or  the  power  of  taxation  to 
produce  independent  revenue  to  make  up  these  differences.  •  ^ 

We  are,  for  all  practical  purposes,  totally  dependent  upon  Federal 
mechanisms  for  the  recovery,  of  costs  to  maintain  a  suitable  adminis- 
tration to  insure  contract  or  grant  compliance  and  accountability. 
There  are  basically  four  Federal  methods  available  to  the  tribes  for 

,  the  recovery  of  administrative  costs.  I  will  mention  these  four  areas 
and  these  methods  are  further  illustrated  in  written  testimony  No.  1 
is  indirect  cost;  -No.  2,  predetermined  fixed  rates  for  indirect  costs; 
JVo.  3,  negotiated  lump  sum  for  overhead  f  and,  No.  4,  cost  allocation 
plans.  . 

The  first  mechanism',  indirect  cost,  has  the  flexibility  to  increase  or 
decrease  administrative  costs  to  meet  the  needs' of  contracts,  yet  the 
carry  forward  adjustments  are  structured  such  that  the  difference 'be- 
tween the  approved  rate-and  actual  expense  for  tribes  is  usually  nega- 
tively adjusted  in  a  future  rate  or  tribal  independent  revenues  must 
bo  used  to  correct  the  cash  deficiency. 

The  second  mechanism,  predetermined  fixed  rate  for  indirect  costs, 
holds  that  if  a  governmental  entity  has  relatively  fixed  administrative 
cost  and  relatively  fixed  contract  and  grant  activity  level,  based  on 
past  experience,, the  fixed  rate. could  be  utilized.  For  our  tribe,  this 
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is  not  a  consideration  because  our  administrative  costs  have  recently 
approached  consistency  and  contraCt/grant  activity  is  in  a  constant 
state  of  flux.  With  all  the  cutbacks  in  programs  and  the  BIA  operat- 
ing on  continuing  resolutions  until  well  within  the  fiscal  year,  we  do 
not  have  adequate  information  as  to  what  our  grant  and  contract  ac- 
tivity will  be  in  any  given  fiscal  year.  .  , 

The  third  mechanism,  negotiated  lump  sum  for  overhead,  hxes  ad- 
ministrative cost  for  each  Federal  department  having  a  relationship 
with  the  tribe.  The  level  of  effort  needed  to  negotiate  a  fixed  expense 
level  to  be  assessed  each  agency  within  eatfh  Federal  department  is, 
currently  beyond  our  present  staffing  patterns  in  view  of  the  ever 
changing  level  of  grant  activity  within  a  given  year.  ' 

The  fourth  mechanism,  cost  allocation  plans,  provide  for  the  dis- 
tribution of  administrative  costs  on  a  monthly  basis  for  each  contract 
and  grant  that  is  in  effect  for  that  month.  Although  this  is  a  sound 
mechanism  for  the  recovery  of  tribal  administrative,  expense,  the 
mechanism  assumes  tha£  tribal  accounting  and  data  processing  sys- 
tems are  fully  developed  and  operational.  We  initiated  the  acquisition 
of  computer  hardware,  yet  we  found  that  we  must  increase  the  ca- 
pability of  the  computer  and  further  dgvelop  software  that  will  meet 
all  the  requirements.set  forth  by  FedMl  agencies  to  adequately  apply 
compliance  controls  as  well  as  projpling  accurate  and  dependable . 

daThis  year  we  set  down  certain  criteria, by  which  we  attempted  to 
select  the  best  possible  mechanism  with  respect  to  our  present-staff  and 
equipment  capabilities.  They  are  as  follows:  No.  1,  that  Federal  pro- 
grams require  a  sound  tribal  administrative  system;  No.  %  that  we 
"must  recover  all  of  our  administrative  costs  from  State  and  iecleral 
programs;  and  No.  3,  that  the  selected  mechanisms  stabilized  tribal 
administration  with  resptect  to  legislative  limitations. 

We  found  that  none  of  the  designated  systems  by  themselves  could 
satisfy  this  criteria.  We  did  find  a.short-term  solution  in  title  25,  Code 
of  Federal  Regulations.  This^s  Negotiated  Lump  Sum.  for  Overhead 
which  stated  that  negotiated  anWnts: 

In  lfcu  of  Indirect  Cost  will  be  treatdda?  an  offset  to  total  Indirect  expense  of 
a  grantee  department  before  aUocaUon  lfc"remalnlng  activities  The .base  of  which 
,  su^h  remaining  expenses  are  allocated  should  be  approximately  adjusted. 

This,  in  conjunction  with  OASC-10  which  maintains  equity  in  terms 
of  administrative  effort,  was  the  basis  for  the  proposed  hybrid  system 
which  invoked  both  the  indirect  cost  mechanism  for  the  recovery  of 
administrative  costs  and  the  negotiated  lump  sum  mechanism  for  said 

^he'weakness  of  this  hybrid  system  is  that  the  BIA,  through 'the 
contract  support  appropriation, must  allow  for  .full  J^vteyapinst 
all  BIA  contracts  and  grants.  This  affects  considerable  concern,  pri- 
marily because  in  this  fiscal  year  we  have  experimented  the  fear  that 
the  BIA  would  not  receive  adequate  appropriations  to  cover  full 
indirect  costs  as  approved  by  the  Office  of  Inspector  General.  If  that; 
S££  wTwill  find%ur  tribebnee  again  faein*  severe 
problems  and  possibilities  of  negative  carry-forward  adjustments  or 
demands  upon  already,  strained  lines  of  credit 
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•This  hybrid  system  is  by  no  means  the  answer  to  stabilizing  tribal- 
government.  It  is  only  a  short-term  solution  design  to  prevent  under 
recoveries  and  negative  carry-forward  adjustments.  With  that  in 
mind,  wis  would  hke  to  propose  the  following  recommendations  for 
your  consideration :  .  » 

•  that  the.,?IA'  forgive  aJl  over  recoveries^ 60,000,  due  to  pro- 

visional rates  utilized  in  fiscal  y*ars  1979  and  1987 
No.  2  that  the  BLA  provide  %a&  for  all  under  recoveries  due  to 

£K»' n  i  lA8™1  yc2rt,  K979'  F0'  and  1981>  for  a  to^l  of 
$757,000.  It  should  be  noted  that  we  fyd  to  have  special  legislation 

Passed  to  use  judgments  for  land  claims  and  lines  of  credit  to  support 
«MB8  m         «°StS  ass0cmtec?  witM|ontracting  under  Public  Law 

m£fi-?at  *  wFA  contract  direc«y  with  .tribes  for  tribal  ad- 

832? tl0VU°-h  that  We  cal1  ab,an.don  the  use  of  the  four  available 
I  v  if  echamsms  to  recover  administrative  costs.  This  would  place 
Sfi.  a"?  °l  a^"lsltlon  of  adequate  funds  for  tribal  administration 
with  the  technically  qualified,  experienced  staff  of  the  Bureau,  of 
Indian  Affairs  administration. 

.  No.  4,  that  the  BIA  utilize  contract  support  funds  for  startup  costs 
associated  with  attracting 'of  BIA  programs  and  other  one-time 
costs  to  tribes  already  coiVtracting  under.Public  Law  93-638,  such  as 
outlined  development  and  compliance  with  pending  administrative 

Srcu^A-lfc^sed8  '"  ^  t<?  StatP' tTih&1,  &nd  l0°al  £overnments- 
We  feel  thai' these  recommendations  are  valid  with  respect  to  the 
trust  responsibility ;  of  the  Bureau  of  Indian  Affairs,  would  have  the 
net  result  of  stabilizing  tribal,  governments,  and  are  consistent  with 
the  third  sta&ti  objective  submitted  by  Assistant  Secretary  Kenneth 
bmith  and  acc^tefby  Interior  Secretary  Watt  on  November  18, 1981 
1  hat  stated  objective  is  as*  follows: 

'«J««fntinue*the  eff2rt!,J0  Promote  «nd  encourage  strengthening  of  tribal  gov- 
ernment  structure  and  tribal  management  capabilitiee  to  utilize  the  shiHtfe*  «nd 
the  independent  freedom  of  the  Indian  people  •billties  and 

Thank  you  very  much.  * 

Senator  Cohen.  Tnank  you  very  much,  Me,  Thayer.  Without  objec- 
tion, your  bneling  document  will.be  made  a  bart  of  the  retard  of  this 
hearing.      '  .   ,  - 

[The  briefing  document  follows.  Testimony  resumes  on  p  93 1  ^ 
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Key  facts  regarding  the  Lac  Courto  Oreilles  Tribe 

1.  Brief  history  of  the  tribe 

2.  Organization  Chart  *■ 

Tribal  enterprise  activities  -  Summary 

1.  Description  of  tribal  enterprises 
2»    Fiscal  1961  statement  of  revenue  and 

expenditures  for  tribal  enterprises 
Current  financial  statements  as  of  -Sept.  30,  1981  • 
V    «r£a}  ?*ncfal  fund  liabilities  as  of  9/30/8L  Exhibit  V 

2.  Tribal  bailee  sheet  as  of  £/30/81  Exhibit  VI 

3.  '    Summary  of  fiscal  1981-Zgrant  activity  . 
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Current  tribal  indirect  cost  status  • 
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ing 

3.  Reduction  in  indj.re'ct  expenditures 
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b.    long  torn  loan  ~ 
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>3.    Challenge  F.D.I.C.  -  possible  litegation,* 

4.  Cash-flow  impact  of  alternatives- 
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I.    Loss  dependency  on  indirect  cost  funding. 

Economic  development  proatcing  more  net  income 
Tribal  assets  sold  to  others/used  more  effectively 
Use  of  tribal  endowments/settlements  'Exhibit  XII 

Use  of  tribal  regulations/taxation  to  generate 
revenue     m  . 
Adequate  governmental  funding  for  program  admin- 
istrative costs  . .  •  , 

Summary  and  recommendations 

1.  Probable  impact  of  not  solving  tHis  problem  Exhibit  XIII 
z.    Governmental,  remedies 

a.  Forgiveness  for  over recovery  on  indirect 
,  monies 

b.  Repayment  for  shortfall  of  indirect  monies 

c.  Fully  fdr.d  indirect  'cost  for  fiscal  "j&l 
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4.  Suggested  revision  to  the  indirect  cost 
reimbursement  funding  approach 
Tribal  Resolution 
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Exhibit  t.l  il 

•  LAC  COORTE  OREILI.ES 

TRIBAL  GOVERNMENT        -  - 

BRIEF  HISTORY  OF'  THE  TRIBE 

X  prominent  component  of  the  Lake  Superior  Chippewa  Tribe, 
the  Lac  Courte  Oreilles  Band  is  a  .ignatory  to  the  1837,  1842 
and  185*  Treaties  with  thj^Onited  State.  Government.    The  latter 
treaty  de.ignated  throe  townships  (108  square  miles),  to  be  set 
aside  as  the  Lac  Court*  Oreilles'  -Reserve  Tract".    By  1873  the 
Reservation-  boundaries'  has  been  established,  by  the  President  of 
the  United  States  and  the  "allottment"  process  of  parceling  out 
80  acre,  to  each  Tribal  Membet  (full-bloods)  began.    By  1900  and  • 
continuing  into  the  1950'.,  Tribal  Members  were  permitted,  and 
often  encouraged,  to  either  soil  their  land  or„have  it  put  into 
non-trust  status,  which  usually  resulted  in  the  land  being  per- 
menently  out  of  .Tribal  or  Triba'l  Member  Ownership.    This  resulted 
in  tho  .11  eoo  frequent  -checker-board"  pattern  of  land  ownership 
within  the  Lac  COurto  Oreille.  Reservation  as  ha.  happened  on  most 
other  Re.ervations.  ^ 

Shortly  afteF  1934  most  American  Indian  Tribes  reorganized 
themselves  pursuant  to  tho  Indian  Reorganization  *ct  of  that  ye/r. 
Lac  Courte  Oreilles  had  a  "Business.  Committee"  of  its  members, 
'handling  tho  few  minor  administrative  matters,  of  tho  Tribe,  but  it 
did  not  have  a  constitution,  as  such. 

."    "  I       i  »' 

The  major  accomplishment  of  the  Business  Committee  of  that  era, 
40's  and  50's,  wa,  the  construction  of  a  Cranberry  Marsh  in  1949. 
"other  than  that  project,  most  "Tribal'  functions  were  cultural  and 
.ocial  in  nature,  with  legal ^jurisdictional  and  governmental 
.ervices  handled  through  the  Bureau  of  Indian  Affairs.    Most  of  the 
funding  of  the  Cranberry  Marsh,  for  example,  came  through  the  BIA. 

By  the^id'60's,  however,,  the  seed,  of  change  wore  being  sown 
and  cultivated,  primarily  by  Tribal  Member,  returning  home  to  live 
the  "*ettei  jtfe".    With  them  they  brought  new,  independent  idea, 
and  the  experience • and  motivation  to  follow-through  with  the  recent 
ly-coined  phrase,  of 'solf-det.rmination,  ,elf-*ufxiciency  and  . 
'    ,e If -government.    With  them  they  al.o 
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brought  their  analytical  eyes  which  -saw  critucal  needs  of  the 
.  Tribe  for  better  housing,  education,  health,  and  employment 
opportunities  -  all  needs  best  met  by  the  Tribe,  for  the  Tribe, 
rather  than  being  imposed  upon  the  Tribe  without  regard  for 
Tribal  history,  culturjfrand  goals.  . 

The  first  step  was  the*  adoption'  of  a  Tribal  Constitution  • 
(and  By-Laws)  in  November,  1966.     Therewith,  the  Tribal  Governing 
Board  was  formed  and  a  Tribal  Housing  Authority  was  established  the 
-following  year.    A  Housing  Project  was  initiated  and  by  1973  the 
r*ir^t,.of  many  units  to  come  (over  the  next  decade),  was  complete. 
**  '**  .' 

Simultaneously,  with  the  advent  of  HUD  Housing,'  the 
*rib^ formed ja  construction  company.    This  was  to  evolve  into  a 
viable  enee^w,  but :  such. took'  of  Gaining,  experience  and' 

ro-organizataan  first.  •  •  v- ' 

,  '  •  .  jS  ■ 

■    ./y  C*  *  •  "  '  ■".  • 

VTBor^poh.^ibal  Government  Development  progressed,  alnost 
at  a  break-neck  pace.    *hV  Tribal  Governing  Board  began  contracting 
with  the  BIA  and  other  agencies.    Grant  applications  were  initiated' 
.  foV  i  nura^r  .of  proems  and  .projects.  -.TrijDjyj,  jurisdiction  was  ":. 
assorted.   -Over-all  Economic  Development  Planrflng  Was  started. 
Control. over  JTrxbal  resources  was  begun,    Educational  needs- of  the 
Jtpibo  were  studied  and,,  addressed.    Health  progr^'vere  obtained 


.for  the  Tribe. 


Tangible  results  of  the  foregoing,  can  be  reported'  as"  facts  4" 
^Itaare  proud  of  bu^ccomplishments  tp  date  and  An  the  offing^-. 

^Xn.1975  plans  wore  carefull^  made  and  finding  secure*  fco 
operate  a  Trifca.1  Schoor'Systpa,  Wt^ularly  .t*adv;a&o  tho^level 
^achievement  of^riba^aents', /to  combat  truancvyaSdadjust-' 
«rtnoqt  pjoblehs-'to  provide  a  genuine  c^tural  oqrfpan^t  arid'atfros- 
Phere  and  'to'noo^  'the  special  e&^o,-,,  need*"  of^ndiV^udents. 
A  commercial  building  i„  our  New  W  comity  WxomWed  and 
added  on^to_  during  1975-1976  and  .has  beco»e%  ei^fc  school. 
In  197*  a  now  high  School  building  was  CoWr^tod  "with.  ko.A. 
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fund,  ($800,000)  and  dedicated  that  su*»er.    Head.  Start  V°*P-*» 
bTgan  a,  a  s^er  project  in  1968,  became  full-fledged  in  1970  and 
•inc.  1977,  has  been  an  ever-expanding  educational  program  in  our 
new  Tribal  Office  Building  (completed  in  Jan.,  1977  with  HUD 
C.O.B.G,  funding).. ^ay  Care,  a.  a  complete  educatio ^ 
nont,  wa.  reaW^  1980,  having  been  initiated  In  1977.  The 
latest  in  techn^  advance,  axe  used  in  innovative' ways  in  .11 
levels  of  the  school  curriculum.    A  low  teacher-student  ratio  re- 
sults in  personal  attention  and  subsequent  growth. and, achievement. 
Special  education  counselor,  and  teachers  assist  each  student  and 
their  families.    A  college  is  in  the  pl.ns  to  take  off  from  our 
present  higher1  education  and  vocational  education  efforts. 

'       Health" and  Social  Service  programs  have  always  been  and  con- 
tinue to  bo  developed  a.  high  priority  services.    Within  the  new 
Tribal  Office  Building  is  a  medical  and  dental  out-patient  clinic ^ 
facility.    Funding  from  BIA  and  IHS  has  assisted  in  the  develop- 
ment of  a  Health  Department  to  meet  community  health  as  well  a.  ^ 
health  education  need..   -Alcohol  and  drug-  abuse  program,  are  be- 
ing addressed  at  every  level  -  hone,  school  and  at  work. 

Reverence  for  snd  protective  management  of  our  wildlife  led 
io  the  cstablistaoA  x,f  our  Tribal  Conservation  Department  in  . 
1975.    A  conservation  code,  and  Tribal  Court  code,  was  correspond- 
ingly enacted.    Our  highly  qualified,  will-trained,  experienced  - 
Cort.erVation  Departs  i.  ready  for  routine  as  well  as  netf  and. 
>  extended  duty.  •.,  ,   ,  '    .        «     '  ' 

"*      in  1976,  legislation  's  passed  in  Congress  returning  over 
13.000  .ere,,  of  P.S.A.  land,  within  and  adjoining  the 

■'•to  the  Tribe.  This  ine'roasod  our  Trib.1  lan«~ba.o  significantly; 
SO  tBit  our  Reservation  ownership  "checker-board- pattern,  i.  a.  . 
follows -today: 


EXHIBIT  1.4 

17,310    Acres  of  Tribal  Lands  -  In  Trust  for  theJPribe 
26,185  "Acres  of  Allotted  lands"-  i„  Trust  For  Lac  Courte  Orelllcs 

i  Individuals 

26,220    Acres  of  Non-Indian  Owned'  Land 
6,144    Acres  of  Waters,  Marsh,  etc. 
75,859    Acres  within  Reservation 

A  substantial  number  of  acres  within  the  Reservation,  approx- 
imately 3006,  was  acquired  for  the  Chippewa  Flowa^e  Power  Commission 
Project  No.  108  prigr  to  1921.    He  are  seeking  the  return  thereof 
through  administrative,  legal  and  legislative  means.    Said  project 
represents  a  major  set-back  for  the  Tribe  which  has  yet  to  return 
any  benefits  to  our  Members.    Damages  to  the  Tribe  associated  with 
said  project  have  yet.  to  be  litigated. 

The  population  trend  of  Tribal  Members  began  in  the  60 -s  has 
continued  unabated  to-  the  present.    i„  i970  there  were  less  than     '  ' 
700.    Today  there  are  almost  1800  Tribal  Members  residing  on  or 
near- the  Reservation;  t\ere  are  over  2500  Members  .living  within 
a  100  mile  radius  of  the  Reservation.    This  in  turn  has" resumed 
in- a  tremendous  need  for  housing.    Currently  we  have  the  following 
HOD  Project(o)  units:  »  .  • 

* 

'    .  H-°  54-L  55  Units  <InClUding  \  ™lts  for  o"erly)  . 

"  -  \\  Un-S  <Includin"9  15  for  elderly) 

«    1,2    f!  Un*ts  'Including    7  for  elderly) 
Approved  .  -    iJZc  •  11  H"-!S-  linking    8  for  elderly) 

tracer  Construction  •  j?  £jS  ,^^^2?^ 

By. 12/31/83  257  Units  will  be  Under  Management  of  the 

L.C.O.  Housing  Authority     a  r 
,    Although  this  looks  impressive  and  we  arc  proud  of  our* new 
housing,  wo  still  have  m*ny  applicants  who  have  real  needs  for  * 
adequate  housing.    Unfortunately,  economic  governmentai  forecasts 
show  nothing  on  the  horizon  in  the  way  of  future  HUD  projects.  ■  As 
an  adjunct  over  the  past  10-12  years  over  25Q  older  homes  have 
been  partially  re-modeled  and  weathcxized  by  BIA  and  other  funds. 
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Exhibit  1.5 


Employment  figure,  of  the  Tribe  show  a  seasonal  high,  Octo- 
*ber,  1981,  of  about  350.    This  is  not  reflective  of  the  over  50% 
unemployment  rate  on  the  Reservation,  as  compared  tfo  the-county 
figures  of  about  12%.    Economic  opportunies  are  being  constantly 
explored.  -  While  we  have  an  eye  out  for  the  large  company  to  put - 
\n  a  good-size,  economically  sound  plant,  our  approach  has  nar- 
rowed down  to  forming  Tribal  enterprises  to  provide  jobs,  goods 
and  services  and  ultimately  revenues  to  help  sustain  Tribal 
Government.    That,  however,  i»*down  the  road  aways. 

Lac  Courte  Oreilles  participates  on  the  regional  level  as 
a  member  of  the  Great  Lakes  Inter-Tribal  Council,  the  Inter-State 
Indian  Assembly;  Nationally  we  are  members  of  National  Tribal 
Chairmens  Association  and  the  National  Congress  of  American  Indians. 
Our  leaders  have  spoken  i*  Congress,  have  addressed  the  public 
frequently  through  the  media  and  are  conversant  with  legislators 
and  governmental  people  at  all  levels.    Our  educators  have  national 
prominefce  and  our  cpnstruction  .company  was  recently  given  special 
commendation  by  HOD.    ,  ^* 
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jpseiiil  Appolntacnts 

*  Court  Judgo 

•»  Election  Official* 

-  Honor  th*  Earth 
Foundation 

-  RxanScrvicu 
Ctrrtittoo 

•  Special  Events 

-  Cultural 

-  *KUtodc«i 


*     '  IAC 

Special  Boards  Cogndtbes 

-  Eldcxly  ©emission 

-  Badth  Beard 

-  Housing  Authority 

-  Hsabdrship  CcmittM 

•  Fcrsonntl  Ccmittss 

-  Priv*U  Industry' 
Council^ 

•  Fublic  Broadcasting 

Corp. 


COURTS  CKEILLES  IRUWi  MBBERS 

BUBAL  0CM7NINC  DCWO 
—  ••  - 
Central  Ministration 

-  Accounting  Dept. 

r  Cltrical/SccrctarlaX  Stiff 

•  Contract  Wfictrs 

-  Custodial  staff 

-  Enrollment  Dept. 

-  Legal  pept. 

**  Personnel  Dept. 

-  H&iing'Dcpt/ 

-  Public-BaWtions 


Exhibit  II 


Contract/Grant  - 
Bfiflod  Programs 

-  Conservation  Dept. 
"   -  Fire  Control 

-  Lav  Enf orccmnt 

-  Safety1. 

-  Security 

-  Court 

-  Education  Copt,  • 

-  PrcSchool/Early  EdV  ■ 

-  Elawntary  School  •  - 

-  High*  School        ■    .  . 

-  Mult  Education 

-  Higher  ■Education 

-  Vocation  Ed: 
•  Alternate  Ed.    .    *  . 

-  Icadier -Training 
.  *  r  Spociai  Ed.  , 

-  Health  Dept.  - 

-  Halical  Clinic 

-  Cental  Clinic  •* 
.  -  Cawunlty  Health 

»  Alcohol/Drug  Abutt 

-  wic/rai  . 

r  Housing  Cqprcwient/ 
.  NtttherlzaUcn/Katcr 
and  Sewer 

**  Aocrcatioa  Progrina 

•  Social  Service* 

-  Elderly  Pregnas 

-  Youth  Prograoi  , 

-  Food  Services 

-  Child  Wslfaro 

-  fe«p 

Elderly sndttxKU-  , 
capped  TraiupccUtLon 
Program  v  4 


Enter^scs«Oerporition  Boards 

■clal-  Center 

ct 
ety  Stort 
^lc*  station 

-  Cranberry  Jijrsh 

-  Devolopacnt  Corp. 
,  -  Construction 

-  Gem  extracting 

Forest  Products    '  • 

-  Harvesting 
•  Hauling" 

-  Cones  * 
Bingo  -  • 

%  Boiler  Seating  .» 

-  Graphic  Arts 
printing  , 

f  Implicating ' 
,   *  layout/Design 

•  PBOCQSED 

-  Fish  Hatchery 

-  Historical  Villagt  * 
SancVGravol/ConcroU  CO. 

'  -  VOM  Bict  Prediction 
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EXHIBIT  111,1 

IAC  COURTS  ORBILLES 


>A...   TRIBAIi  ENTfiRPRISE  ACTIVITIES  DESCRIBED  ^ 

1.    Compare  jal ■  Renter 
"'*>      Little "»or*  than'.  dream  for  10  year.,  the  Tribe  wanted  a 
'convenient,  reasonably  priced,  nice  place" for  it.  »embers  and 
surrounding  public  to  .hop  for  groceries  and  basics.-  Planning 
evolved  through  various  ph.«es  with  «  feasibility  study  verifying 
we  were  on  the  right  track  with  a  "mini-mall"  concept  at  the  right 
.cross-roads  withih  the  Reservation.    Because  of  the  vagaries  of 
funding,  development  in  stages  ha.  occurred  with  Pha.e  I  complete 
and  Phase  II  under  construction,    phase  I  consists  of  a  16,684 
square  foo.t  one-story'  commercial  building  housing  a  complete 
grocery  store  (LCO  Fairway) ,  LOC  Variety  store,  and  two  rental 
store  -a  restaurant  and     folk  art.  .hop.    Pha.e  "  will  be  a 
.,000  square  foot  building  f or  ,a  full  service  station  and  our 
Conservation  Department.    The  Grocery  and  Variety  stores  have 
been  operating  for  12  weeks,  with  total  gross  sales  for  the  per-  , 
iod  $50,000  over  projections.    Financing  was  as  follows: 
.    "      •        EDA  Grant  $  15,000.00 

HUD  CDBG  315,000.00 
BIA  Loan  500,000.00 

Revenue    Sharing   20,000.00  ■ 

TOTAL  *  $1,3*50,000/00  '  - 

'  Builders  and  general  contractor:    Lac  Courte  Oreillos  Development  ■ 
Corporation  •  — 

Two  more  phases  are  being  planned,  including  •  post-office,  credit 
union,  service  businoss-and  more  stores'.    The  entity  responsibility 
for  this  enterprise 'activity  is  the  Lac  Courte  Oreilles  Commercial 
Center,  Inc.,  a  corporation  forced    by  the  Tribal  ^Governing, Board  ^ 
which  issued  its  Articles  of . Incorporation  on  November  12t  1979,  • 


2.    Cranberry  Production  ^ 

Our  first  and  oldest;  Tribal  enterprise,  the  Cranberry  Malsh 
located  adjacent  to  the  Chippewa  Flowago  in  our  Chief  Lake  com- 
munity,^ started  from  scratch  in  1949  and  enjoyed  continuous, 
but  modest,  success  until  the  mid  70 's.    Several  lacks-  modern 
equipment,  now  methods,  proper  management  and  adequate-  financing  - 
-contributed  to  cr6p  failures  and  no  harvesting  in  197>  and  1978. 


EXHIBIT  111,2 

2.    Cranberry  Production  <cont.')  .  » 

> 

Although  a  fair  sized  marsh,  the  production  capabilites  had  not 
been  nearly  realized,    in  19J8  the  Tribal  Governing  Board  obtained" 
funding  and  management  assistance  from  the  regional  community  dev- 
elopment Corporation,  Impact-Seven.    A  separate  corporation  was 
formed,  an  experienced  manager  was  hired  and  sufficient  capital  was 
made  available  -  up  to  $100,000..  An  unexpected  successful  harvest 
in  1979  grossed  $99,678.53  Lit  revenue  from  sales  and  1980  followed 
with  $73,155.45.    1981  harvest  projections  exceed  $160,000*.  After 
the  1982  harvest  the  marsh  (and  corporation)  will  be  transferred  tp 
the  Tribe  accompanied  by  the  new  marsh  manager,  a  tribal  member,  and 
profits  from  the  four  years'  harvests. 


*       With  the  total  of  capital  improvements  and  operating/administ- 
rative expenses  projected  at  $65,000  for  1981,  a  pre-tax  profit  of 
$35,000  could  be  realized.    Currently  the  entity  responsible  is  a 
Wisconsin  por-Profit  Corporation  with  a  five  <5)  man  board  of  Dir- 
ectors -  3  from    Impact-Seven i  2, from  Lac  Courtc  Orcillcs.  Upon 
return  to  the  Tribe,  a  Tribal  Corporation  will  bo. formed, io  take 
over  responsibility.    The  present  corporation  name  is: 
ICO  Cranberry  Producers.  Inc. 

3.    Construction  Company 

We  feel  wo  are  justifiably  proud  of  our  general  .contracting 
and  construction  firm:    Tho  Lac  Courte  Oreilles  Development  Corp- 
oration, a  Tribal  Corporation  as  of  March  10,  1980,  being  a  Wis-  % 
consin  not-for-profit  corporation  prior  thereto*  Originally 
managed  by  a  5  -  roan  Board  of  Directprs,  it  was  recently  expanded 
to  7,  all  tribal  members,    initially  formed  in  1972,  the  corporation 
functioned  as  a  sub- contractor  under  a  non-Indian  general  contractor 
until  1976,  primarily  to  gain  experience  and  train  members.  BY 
general  contracting  and  fully  functioning  as  a  complete  builder, 
LCO  Development  has  satisfactorily  completed  tho  following  projects: 

-  ** 


X 
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EXHIBIT  111,3 


138,500 
50,000 


3.    Construction  Company  (oont.)' 

*       i977  Tribal  Office  Building  $    500 < 000 

1978  LCO  High  School  Building  ,  808.000 

1980  HOD  54-4,* 55  housing  .units  "  2'3"'4" 

•     1981  commercial  Center  -  Phase  I  #  715,000 

TKe  following  are  under  construction  at  thia  times 

-  54-7, 4i  ho«.in, .jit.    .  *>>%i]] 

Commercial  Center  -  Phase  II * 
^Recreational  Center  Building 
'*     Graphic  Arts  Building 

Punding  is  served  hut  to  he  .under  ^oniraot  within  ■ 
HUD  5,4-6/  25  units,  ,  •  '      '  » 

profitability  U  Just  now  beginning  to  bo  reaiized, "primarily  due 
to..trong'independant  management,  assembly-line  type  =°"s^°n 
methods  where  possible,  Seasonable  wage,  rates  and  extremely  careful 
r^iafrnaUnt..  including  very  low  debt  r.tio  LCC >  Develop- 
ment i.  fully  bonded,  insured  and  enjoys  an  extremely  high  work 
manship  evaluation  from  HUD  and  EDA,  as  well  as  Pi?  Ha. 

4.    Forest  Products 

P«ilitated  through  a  Department  of  Labor  training  grant  in 
BY  197*,  -Logging-  operations  by  the  Tribe  under  the  »»»Pi««* 
the  Tribal  Governing  Board  have  been  subject  to  tlfe  vicissitudes 
of  the"  wood-buying  ijarket.    Interest  rates,  housing  start*  and 
veather  combine  to  create, the  traditional    -Peast  or :  yamine-  cli- 
..ete  to  which  loggers  are  subject.    W.  areno  exception  Besides 
being  pt.ysic.lly  dangerous  and , demanding ,  harvesting  and  hauling 
trees  require,  close  co-ordiation  with  various  authorities  and 
businessmen,  good  equipment  in  excellent  repair  is  a  must. 
<    -A  • 
■     in  short,  we  must  report  but  Porest  Products  enterprise,  Lac 
courte  oreilles  Porest  Products  Corporation,  formed  as  a  Tribal, 
corporation  in  November  if,  1979,  .is  not  operating  up  to  expecta- 
tions.   He  have  not.  yet  found  the  right  oombin.tion  of  employees, 
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t*  EXHIBIT  111,4 

* 


(4*.  Con't) 

management  and'  financial  support  to  be  able  to  turn  a  substantial 
profit *at  this  time.    For  £ pending  9/30/81  although  gross  sales 
receipts^*  <jro  $88,4,95,  a  loss  <S£  $279  is  reported;  also  known  is 
that  monthly  .payments  op  notes  payable  are  in  arrears  and  repos- 
session is  being,  threatened.        K     .  v. 

*  / 

Wftile  the  Tribe  'does  not  have*  a  gcnerou$  abundance  of  timber, 
there  appears  to  be  a  realistic  expectation  that  once  foe  log 
buying  market  strengthens  under  consistent  management  our  Forest 
Products  enterprise*  can  turn  a  modest  profit.*  jWe  will  also  be 
seeking  technical  assistance  from  the  BJA  to  provide  on  analysis 
of  our  total  situation  and  to  provide  a  forecast  of  operating 
expectations.  •       «  " 

v  *  - 
5.    Games  ?  » 

Bingo  and  similar  games  are  popular  with  Indian  people  -  LCO 

is  nociception.    Since  February,  1979,"  the  Tribal  Governing  Board 

has  conducted  bingo  games 'for  its  members  and  the  public,    Proceeds  1 

arc  used  for  charitable,  educational,  cultural/social  and  other 

philanthropic  purposes.    FY  1981  «hows^  a  net  revenue  intake  of 

$40,253,  after  nightly  prizes,  etc/  Donations,  contributions, 

loans  to  worthy  organizations  a*hd  individuals  totalled  $22,912 

outstanding. 

Recently,  through  a  BIA  loan,  construction  began  on  a  new 
building  to  house,  hot  only  the  bingo  games  but  to  accomodate 
roller  skating  and  other  recreational  activities.    The  $100,000 
loan  will  be  paid  back  in  $h  years «    Complete  cash- flow,  profit/loss 
and  balance  sheets  were  submitted  to  and  approved  by  the  BIA  in 
conjunction  with  the  loan.    The  bottom  line  future  of  Tribal  games  I 
looks  very  vgood.  , 

Managcrially,  begun  as /m  informal, committee  in  February,  1979, 
in  November  of  that  year  the  Tribal  Governing  Board  appointed  13 
Tribal  Members,  mostly,  women  to  serve  as  the  "Board  of  Directors*" 
On  July  6,  1981,  their  structure  was  formalized  into  a  Tribal  ^ 
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EXHIBIT  111,5 


enterprise  corporation  coW*>tb  with  article,  of  incorporation 
and  a  management  plan.    Their  legal  name  iss 

Lac  Courte  Oreille*  Tribal  Games  Committee 

6.    Graphic  Arts  r 

Begun  in  1977  a.  a  snail  print  .hop  to  put  out  our  Tribal  .  . 
newsletter.,  thi.  operation  has  grown  into  a  competitive,  HUr 
service  business.    Incorporation,  a.  a  Trihal  enterprise,  on 

.November  12,  1979,  Graphic  Arts  has  $35,000  worth  of  equipment 
and  supplies,  which,  during  FY  1981  produced  $54,000  in  sales. 
With  its  now  4000  square  foot  building,  they  projects, 000  in  . 
,*los  for  FY  1982,  $106,000  for  '83  and  $125,900  for  '84.  Con- 
sidering the  growth  from  $14,574  in  1979,  to  $43,708  in  1980  and 
this  years"  $58,226  <plus  $10,000  in  accounts  receivable),  we 
think  the  growth  projections  are-very  reasonable.    We  expect  con- 
tinued success  from  this  enterprise.    Their  work  is  top-notch  and 
they  serve  both  government  agonies  as  welt  as  the  private  sector. 
They  continue  to  produce  dur  news  -  now  a.  man£  J>aged  monthly  - 
and  also  roost  our  in-house  needs. 

7. .  failures 

Wo  roust  report  the  "passing  on"  of  twb  ventures  -  a  beauty 
,hop  which  lasted  only  a  few  months  and  a  cafeteria  for'our  office' 
buiWing  which  did  not  justify  continuation  as- a  convenience  loss. 
'  We  discontinued  the  beauty  shop  because  of"  lack  of  business  and 
before  a 'loss  occurred.    The  cafeteria  sustained  a  $3438  loss  for- 
FY  1981  'and  wo  covered  by  return  and  salos  of  supplies  on  hand. 

t.  Proposed 

Our  Overall  Economic  Development  Plan  sot.  forth  a  number  6£ 
pro^sals  for  enterprise  development  of  profits.    We  outline  here, 
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EXHIBIT  111,6 


(8.  Con*t) 

briefly,  throe  of  those  plus  ono  more, 
a)    Fish  Hatchory 

A  full  feasibility  study  ifiohe  by  nationally  recognized 
experts  wa*  complotod  over  4  years  ago.    The  product 
remains  viable,  subjoct  to  funding.    The  BIA  has  shown 
tfew  interest  in  this  projoct  and  we  are  putting  this 
back  on  our  "laundry  list."  -  Up  to  date  costs  are  oeing 
developed 

b>    Historical/  Authentic  Chippewa  Indian  Village 

Continued  interest  in  this  project  demonstrates  its 
potential  as  a  tourist  attraction.    Authentisity  of 
overy  detail  and  a  good  location  will  make  ,this  ,an  ed- 
ucation oxporience  as  well.    Our  plana  call  for  it  to 
be  near  the  Commercial  Center.  .Estimated  costs  will 
likoly  bo  over  $150,000  because  of  high  land  acquisition 
.iprices. 

c)'"  Sand/Gravcl/Concrcto  company 

Since  July,  1980-r^neH^his  concept  was  expressed  by  the 
Development  Corporation !\fcwo  potential  sites  have  been 
located.    Feasibility  studies,  market  evaluations,  »ite 
examinations,  Mil  borings,  equipment  analysed? ,  production 
planning  and  financial  studios  must  bo  made*    With  a 
component  to  produce  a  product  -  concrete  blocks,  patio 
stonos,  chimneys,  etc*  -  year-rround  employment  will  be 
possible.    This  Qan  bo  a  vital  business  to  provide  capital 
formation  p£  the  Tribe.  ,  Estimated  capitali2atiott£neededs 
$500,000. 


48 


EXHIDIT  1X1,7 


d)    Wild  Rice  Production  4 

Prior  to  1920,  Lac  Courte  Oreilles  produced  25,000  pounds 
of  wild 'rice  per  year.     It  was  a  staple,  one  of  the  sub^ 
sistence  building  blocks.    While  only  in  the  -looking  at"' 
phasb,  particuliarly  in  connection  with  the  Chipp'ewa 
Plowage  situation,  we  are  highly  motivated  to  restore 
this  commodity  to  our  tables  andjperhaps  to  others. 
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9.    Explanations  of  Accompaning  Statement 

The  following  table  does  not  include  data  as  to  -the  Develppment 
Corporation  and  Cranberry  Marsh.    Separate  audits  are  being  prepared. 
Since  the  Commercial  Center  has* been  under  way  for  only  12  weeks  no 
firm  figures  are  yet  available. 

C 

As  to  the  items  entitled  "Tribal  Gferago  and  Gas  Station",  these 
shall  soon  be  within  the  Commercial  Center's  operation  as  soon  as  the 
new  building  is  constructed.    The  "Smoke  Shop"  is  already. combi/ned 
with  and  integrated  into  the  Commercial  Centers  operation. 

t  - 
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tXJUDlT  IV 


f 

Fureit 
Product i  ' 
15001 

Tnhal 
1500) 

Print 
*hop 
I5)H 

Orauty 

Salon 

15)24 

Tribal 
*  15134 

Station 
IS905 

S&okv 
Shoji 
15)20 

Total 

y.ilru-iklpOi  4  Services 
tt<tul|*unt  Rental 
Oihcf-Accounti  Rcctlvablt 

$11,495 

$<6,25) 
21,01) 

$54,171 

$7,424 

$  7,111 

$124,12) 

$24,045  . 

• 

4)41,101 
21,01) 

TUTAt.  Jt£V«UC 

vHkos 

41,1)4 

54,171 

7,424 

7,311 

.  124,12) 

26,045 

349,114 

fWMOlTWCS 

♦ 

- 

Ccployco  Coaptnaatlda 

1,297 

io,  m 

• 

■  15,9)9  .; 

4,511 

$9,220 

n  *  rt ln<;o  Ik!ftcfit» 

l,0tf 

2,  $02 

2,419 

412 

7,740 

ttjulpscnt  rur«hav«« 

5,750 

Ml> 

175 

150  . 

14,694 

Travel  4  Tot  Dlea 

It) 

M0 

4,(17 

177 

2,447 

>  1,574 

ftui>[»llo« 

374 

14,1)1 

14,72) 

10,5)4 

1,977 

109,472 

'  17,341. 

171,27) 

ttjulp.  Repair*  t  Kit  ( 

jio" 

265 

44 

m 

> 

1,30) 

Com.,  4  UtU. 

1,141 

217 

•01 

SI 

2,)I7 

Contract  Sorvleos 

35,115 

* 

35,134 

Tech.  Aiit.  4  Trn$., 
Other 

.  225 

22,912 

54 

1,017 

2*4,^10 

Stun-ago 

15,101  ' 

* 

Ujioi 

No ten  Pa yah It 

21,462 

1,410 

2,1,29 

25,401 

TilTAI,  CXPWOITURES 

$11,774 

$49,244 

$57,141  J 

$11,C44 

$21, nt 

$117,44* 

120,174 

$245,714 

ncvrmnr  ovtn 

KXtKXDITMES 

Aim 

12,092 

(2.970) 

0,4)11 

« 

11)#>4I1 

,  4*412 

S#3)l 

o 

ERIC 

syfliiffiiffiffi'iLiiJ 
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Exhibit  V 


Lac  Court*  Oreille* 
Tribal  Government 

"Siiamary.of  General  Fund  Cash  Register 


General  Fund  -  Bank  Balance 
Accounts  Receivable  from  other  funds 
Lcds  : 

Payroll  inabilities 
Payable  to  Other^'Funds 
Notes  Payable  -  Short  Term 
Notes  Payable  -  Long  Term 

Net  r$sh  Position 

r  • 

LOOSJ 

Potential  Priqr  Years  Indirect  Cost* 
Over  Recovery  Laibility 

Cash  Position 


As  of  September  20,1981 
(Deficit) 

$(  493,487  ) 
^  116,000  . 

(  37,600*) 
(241,200  ) 
(  21,300  ) 
(  20,210  )  ' 

(  320^310  ), 
(  697,797  ) 


(  160,090  ) 


$(  8g7,887  ) 


9 

ERJC 
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at- 


•  .  *  Exhibit  VI 

UC  GRILLES  TKIIttL  OOVETO^ENT  *  * 

BALKXS>SlESfr  AS.OF  CTTOranSR  30,  1931  *  * 


DCSCRIPTICN  •  ,    v  WWI         CRgRAL  FUNDS 

*  ,       *    HEALTH       EXCTJICN  B.X.A.      D.O.L.    «XUK.   SOCLU    CCHSHUCttCN  TOIML*-    YEAR,      OPERATIONS      PBttERW  K&D  # 

'                       ■  surro?r  sawias  projects  eniotrises  pbogrvs  .total 
 »   *  *  .  ^  

"KELTS    •    .  '  ^  :  ~  <  ~7  T~ 

cr;5P  $U2,«00J  $404,500  $49,500    ?l,S00,   $25,600  $13,200     $2fl00         $19,700     $42,400   [493,$00r  "  ."$59,900,; 

iwrcs  wravrots 


jvxw&iz  r*.  onro  nw*  142,100    99,ootxr£^r  K#ioo  116,000  373,200 

TOTAL  dRREt^ 
Pf!bP«C/t 


T7V1  W$FTS 

PAYABLE 
liXttZn*  PAYABLE 

/ocmn>  hc-lotee  oct*. 


■L-J,         ;.ccco  r.i.c.A.  t 

PAYtftf  TO  CTCK  FUOS 
TOTAL  CU?.UT 

■<r£         i/as  ttta  notes  payable 


TOTAL  LIABILITIES 


2pa»  £alanc£ 
CS3 


&FUOUL. 


MO,  Ow 

lift  ^AA 
140, 3vv 

• 

2  COO  «  3S.I80 

42,400 

1177.500) 

'  •  433,100 

$2,690,700  2,090,700* 
1,303/400  1,303,409 

JtuTeooi 

$$<6,600 

$141,500 

$9,500    $25,600  $13,200 

$2,  S00  $35,300 

$42,400 

$f377f500] 

$3,999,100  4,432,200. 

$4,900 

1 

$43,700- 
24,100 

« 

$5,600 
1,900 

• 

$3,500  $15,200 
*$10,600  7,5jW 

• 

"  $35,400 

* 

• 

T— 
$21,300 

•> 

1,900 
2,$00. 
29,800 
3,100  . 

$21,300 
6?,300  ^ 
44,400, 
'  1,900  < 
'  '  3.GC0. 
29,t00  1 

-    3,ico  : 

*,700 

«2,700  -2,300  23  W 

"$1,600 

241,200 

*     359,<tt>*  ' 

$13,600 

$1,600  $35,400 

$P0,lCO 

$s7i,:'M 

• 

• 

$20,iw 

1             ~  f 
*  420,2C0 

($13,600 

$6L«00 

$7,507 

$97,800  $G,10O  $:*,W 

S1.G0O  $15,400 

$ib,ttb 

f«,400!  , 

ra,$oo 

141,000 

rsi.^on^.w  m,'ooi 

1,200  400 

42.400 

1607 ,  W0) 

3,999.100  3,S40«rtt* 

HUM] 

$5<6,£0C 

SI '1,500 

$7,500  *5.«o  $n.?x> 

$}  900  %    '  $35  .£00 

$42,400 

$'{377,500} 

$3*«9,100  4,432,200  ; 

» 

• 

• 

/  1 

>  "  '  .  ExUttVXl 

*  tAC  COUXIE  OXEILLES  TMBAl*  JOVEKGlSSt  . 
SttttAW  OF  FISCAL  I1-8XCKAN7  ACliVin  (ACTIVE  CONTACTS) 


•    ~  9 

Division  Tltlt 

Avar*  Aaouac 

Cash  Receive* 

'less  . 
Indirect 

Cash  Available 
To  frocrass 

Total ' 
Expense 

Excess  or  cash 

ft/*fMv£A  over 

Contract  -A^ara"  Over 
jUnder*  Expenditure* 

Htalth  Division 

|  666,651 

318,070 

32,887 

505,18 

526*609 

(  21,426) J 

107,155 

Education  Division 

4,977,449 

3,081,895 

241,50$ 

2,840,299 

2,389,746 

4*0,533 

2,346;177 

lurtau  of  Iodisn 
,  Affairs 

Department  of  iiodr 

414,876  . 

415  A67  . 

384,694 
343.530  ■  . 

28,029 

356,665  ' 
339,945 

316,149- 
387,433 

•  40,516, 
(47,468) 

70,608 
24,469     .  ' 

Social  Scrvict 
DivIMon 

tribal  Kiic.  nogrsu 

432,404 
5,754 

341,152 
534 

U;358* 

*  329,794 

o  .  ™ 

346,169 
1,254 

.  (14.375) 
(  722  > 

74.877. 
4,478       c- ' 

Adainistrstivt  Support 

^126.857 

126.857 

101.542 

23^15 

•36*237 

SuVTotal 

$  7,052,270 

4,8i6,642- 
719.666 

317,345 

4,499,297 
719,  id 

4,070,92* 
714.087 

428,373 

S.S79 

2,664,001  • 
115.913 

Construction  Trojttts 
TotU 

$  7*812.270 

5,536.308 

317,345 

5,218.963 

4,785,011 

433,952 

3,779i914  •»  > 

• 

• 

*                    *      *  # 

Exhibit  VIII. 1 

1AC  COURTE  XHfelLLES 
TRIBAL7  GOVERNMENT 

Examples  of  indirect  cost  as  applied  jto  tribes 

> 

THEORETICAL  OVEP.-RECOVERY:    EXAMPLE  #1                                        *  *, 

\ 

DEFINITION: 

Theoretical  over-recovery  occurs  when  the  actual  expense  of  the  I/C  pool  is  less 
than  the  amount  justifying  the  approved  rate  as  determined  by  the  subsequent. OIG. 

&UQlX«                               *                                                                           j  « 

\ 

■ 

XUDIT:  t 

'         '          Approved                Approved                Actual-  Negative 
—            *  *      Rate                    .Budget                  Expense  Difference 

81  •                *8.2%                    $950,000        0        $600,000  $350,000 

,      ,  , 

S 

1   |  ACTION* 

Rat*  for  fiscal  year  1983  is  negatively  adjusted,  by  350,000,  thus: 

1  ^ 

■                Adjusted  Additional 
Proposed       Approved      Adjusted      l/c  Pool        Actual  Tribal' 
S           Rate           Budget            Rate  t        income        Expenses  Debt 

83           20%            $700,000         .[101]         $350,000       $700,000       £4350 #0001.  ; 

AFFECTs 

V 

•  • 

The  Tribe  would  be  expected  to  spend  in  Fiscal  Year  "82  $700,000  while  only  being 
allowed  to  recover  $350.,000  due  to  the  adjust  for  the  $350,000  not  spent  in  the 
prior  fiscal  year.    This  creates  a  situation  where  the  Tribe  must  find  an  independ- 
ent source  of  revenue  or  go  in  debt  if  it  has  no  other  sources  of  revenue. 

This  case  assumed  that  the  budget  was  fully  funded  (950,000)  even  if  in  fact  it 
was  not  and  is  required  if  the  Tribe  wants'  to  avoid  actual  over-recovery  on  grants 
which  they  drew  indirect  cost  at  28.2%  jFy  *81)  rate.                *  . 

.  ERJC 
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Exhibit  VIII,  2 


DEFINITION i 


AUDIT; 


AFFECT* 


THEORETICAL  PNDER-RECOVERY :    EXAMPLE  »2 

Theoretical  under-recovery  occurs  when  the  actual  expense  of  the  indirect  cost  pool 
exceeds  the  amount  justifying  the  appoveS  rate  as  determined  by  the  subsequent 'OIG 
audit*  , 


FY 
82 


Approved 
Rate 

.20% 


Approved 
Budget 

$600,000 


■Actual  ' 
Expense 

$800,0*00. 


ACTION'S  Rate  for  Fiscal  Year  "84  &  positively  adjusted  by  $200,000. 


FY 
84 


Proposed 
Rate 

,20% 


Approved 
Budget 

$800,000l 


Adjusted 
Rate  h 

~  '25%  ' 


Adjusted 
I/C  Pool 
Income 


Actual 
Expenses 


Positive 
Difference 

.  $200,000 


Cash 
Credit 


$1,000,000     $800,000  $200,000 


The  Tri'bo  would  be  expected  to  spend  $800,000  while  recovering  $1,000,000.  This 
would  have  the  tendency  to  inflate  the  expenses  such  that  an  ever  increasing  rate 
would  occur.    However,  as  the 'rate  increases  the  difficulty  of  full  recovery-  at 
.that  ratfe  becomes  increasingly  difficult  and  thus  a  moot  issue.  , 


-000  5j 


EXHIBlT~VHlv3 


ACTUAL  OVSR  RECOVERY:      EXAMPLE  13 


DEFINITION:   Actual  over  recovery  occurs  when  a  individual  contract  pays  more  than  what  the  approved 
Indirect  Cost  rate  allows.  „  . 


CONTRACT: 


AFFECT: 


NAME 


Johnson 
O'Malley 


DEPARTMENT •  -  FY' 


B.I.A. 


APPROVED 
RATE 


APPROVED 
RECOVERY 


•80 


20. 9t       $14  ,.324 


ACTUAL 
RECOVERY 

$25,593 


ACTUAL  " 
OVER**  RECOVERY 

$11,269 


\ 


The  Tribe  in .this  case  received,  $11,269.00  more  than  they  should  have  creating  pay- 
back liability  which  must  surface  during^  the  closeout  process.  It  would  be  left  up 
to  the  funding  agency  to  initiate  the  mechanism  for  payback  as  the  liability  has  no 
relationship  to  the  carry-forward  adjustment  on,  any  future  indirect  cost  rate.  9 

This  happens  when  the  actual  recovery  rate  ($)  was  at  an'indirect  cost  rate  (%J 
higher  than  the  finally  approved  rate.    The  two  rates  are  an  outcome  of  under  fund- 
ing the,  original  Indirect  £ost  budget.  « 


EXHIBIT  VIII. 4 


ACTUM*  SHORT-FALL  (UNDER-RECOVERY)" :    EXAMPLE  #4 
DEFINITION*    Actual  under-recovery  or  shortfall  occurs  when  an  individual  contract  pays  less  than 
•  yhat  the  approved  'indirect  Cost#rate  allows. •  ,  .  1  . 


CONTRACT  l  NAME 


Title  1 
Voc.  Ed,' 


DEPARTMENT  _  FY 


B.I. A. 


'80 
•80 


APPROVED 
RATE 

20.9% 
20.91 


APPROVED 
RECOVERY 

$13,759 
$38,007 


^ACTUAL 
RECOVERY 

-0- 

^  $23,305 


'  ACTUAL 
UNDER  -  RECOVERY 

$13,579  / 
$14,702 


AFrtCTi      These  two  examples  show  no  recovery  at  all  and  partial  recovery.    The  difference  be-  #^ 
-      tween  the  approved  recovery  and  the  actual  recovery  is  approximately  $28,500  where  the 

Tribe  must  provide  the  cash  either  through  independent  revenues  or  go  into  de^t.    If ■ 
***  the  Tribe 'does  neither,  then  the  difference  reduces,  the  cash  available"  for  the  indirect 
cost  pool  which  would  create  a  negative  carty-forward  adjustment  in  the  future  indirect 
cost  rate.  •  7*-— 

In  this  particular  ciise,  the  Tribe  went  in  debt  -at  our  local  bank  through  the  umbrella 
'    *  arrangement  for  offsetting  deficit  accounts  because  we  needed  this  level  of  administra- 

>    tive  support  to  effectively  administrate  federal  grants  and  contracts. 


61 


57 


Exhibit  IX 

A     ,      ■*  SUMMARY1  % 

THREE  YEAR  HISTORY  OF  SHORTFALLS  IH  INDIRECT  COST 

History  o£  tho  last  three  years  of  Indirect  Coat  activity  shows 
the  following: 

*  Actual  spending  equal  to  the  a m> roved 
budget  plus,  in  1979  and  1980vWn  ovor- 
recovery  of  Indirect  Cost  from  some 
programs.  f 

*  Actual  funding 'of  tho  Indirect 'Cost  Pool 

*     to  bo  much  smalleV  than  tho  approved  bud- 
got  plus  over-recovery,  leading  to  large 
doficits  in  all  years.    Those  deficits 
are  cumulative.  1 


FISCAL 
YEAR 

APPROVED 
RATE 

APPROVED  * 
BUDGET  - 

OVER 
RECOVERY 

TOTAL 
SPENDING 

ACTUAL 
.  FUNDING 

SHORT 
FALL 

1579 
1980 
1991 

7*6% 
20.9% 
17,7% 

$267,(91 
565,322 
599,146 

$88,636 
71,454 
0 

'$356,327. 
636,776 
599*,  146 

$150,464 
203,6*0 
380,668  ' 

($205,163)  . 

($333,116) 

($218,478) 

VnxUr  $1,432,159        $160, 09p   $1,592,249   $834,792  ($757,457) 

Budget  compared  to  "*"**""  ~*  ~"         —  * 

actual  funding         -$lr432,159  <$834',792)«  $597,367 

160,090 

,  $7577457 


Tho  Tribe  has 'made  sighif  icanTcuts  in  its  administrative  .budget  ' 
for  FY"  1981  in  order  to  reduce  tho  Indirect  Cost  rate  to  17,7% 
from  28.2%.    ror  the -most  part,  salaries  have  been  frozen  at  FY  O 
4980  levels,  and  elimination  of  various  positions  and  cuts  in  most 
departments  have  been  effected  since- February /March  1981, 

Details  of^lndirect  Cost  funding  by  program  appears  on  the  following 
"pages. 
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Exhibit  X 


LAC  COURTE  OREJLLES 
*   "TRIBAL  GOVEWSffiNT  "  ^ 

Reduction  in  Indirect  Cost  Expenditures . 


Line  Item 


Salaries  £ 
Wages* 

Fringe 

Benefits 

Travel 

Applies 

Utilities, 

Maintenance/ 

Other 


Monthy  Batit 
Annual  Basis 


Original 

Approved 

FY  "81  indirect 

Cost, Budget  • 


153,632 

.  23,752 
17,362 
13,410 

28 , 898 
$237,054 

$79,018 

$948,217 


.  Actual 
First  Quartet 

Exponses 
October  1  -  Dec.  31 
1980  


$127,747.07 


12,490.08 
15,349. U 
8,736.48 

15,509.86' 
$179,832.62 

$59,944 


Revised 

fy  -sr 

Indirect 
Cost 
Budget 


101,270 

16,750, 
7,970 
6,053 


17,297 
$149,342 

$49,781 


l$7j9,330  $597,368 


^ctual 
Last  Quarter 
Expenses 
July  1  -  Sep£.*30 
'  1981 


$72,333.60 


7,481.11 
t 4,190*24 
}  24,151.01 


.13,062.96 
$121,218.92 

$40,406 


$484, 87S 


TOTAL  ANNUAt  BUDGET  (EXPENSES)  $597,368 


ACTUAL  AGENCY  FUNDING 
SHORTFALL 


380.668 
$216,700 


Total 

Annual 

Expenditures 


96,77,3 

12, .788 
10,029 
10,827 


18,018-' 
$148.43ST 

$49,*7S' 

$593^721 

593,721 
380,668 
$213,053 


OUt  63 


59 


EXHIBIT  XI  #  1 


t      *i  ■* 

_  A  J  !  A  Sftata  @g>,&  of  &utmnwm/_ 

*  1  £  P  O.Box69        Dfummond.  Wisconsin 54832       Phoo«:  715.739-6222 


July  14,  19831 


Mr.  Gordon  Thayer, 
Chairman 

LCO  Tribal  Governing  Board 
Route  2 


Hayward,  Wl  34843 
Dear  Gordon;  %>>  V 

V1*^?1™  dismay  I  must  report  £o  you  that  beginning  January 

i  J^"?  h?1}1"0  lon§cr  be  abl4  t0  m?rSe  the  various  accounts 
?n  ^5  -JrlJf,lnt0  one  b*lance-    As  you  know,  during  the  past 
IP  raonthj  tMfi  program  has  enabled  the  Tribe  to  utilize  all 
funds  on  deposit  with  the  Bank  without  having  to  make  transfers 
to  cover  overdrafts  In  the  general  fund.    This,  has  been  a  cost 
savings  procedure  both  for  the  State  Bank  of  Drunaond  and  for 
the  accounting  departrecnt  at  -LCO*  .However,  at  the  enclosed 
notice  from  the  Federal  Deposit  Insurance  Corporation  Indicates 
J??*? C    n°  l02*er  be  able  to  offset  over  drafts  against  accounts 
that  hayc  funds,  even  though  they  are  held  in  the  same  right 
and  capacity,  * 

I  would  appreciate  if  you  would  make  provisions  to  handle  this  > 
practice  as  soon  as  practical  wit|iin  your  accounting  department 
as  I  believe  It  should  be  instituted  prior  to  January  1.  1982 
"to  Insure  It  Is  working  smoothly,  . 

If  you  have  any  questions  o>  if  I  can  be  of  any  assistance 
please  feel  free  to  contact  me, 

J  S7' 

Sijysejpely, 


Jfcy&nd'S*  fiudnYcki  k 


president  j(  ^ 

'jBR/vv  _ 
CC:    Darrlai  Coons 
Duane  Slayton 


enc . 


fj  MtnchOlttCM:  'SunfiS.WfecoMln  71 5- 795-2304 

Cttfo.Witeon/lft  71$-79£-364|  . 
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■*  •  EXHIBIT  Xl0  2 

FEOEFtAl  DEPOSIT  *INSURA^E  CORPORATION.  W.i^iu*.  0 1  20«» 


Off  IJbV,0  F#  ^HMOJilRWiSff' 


REPORT  OF  CONDITIO 


BL-43-81 
July  8,  1981 


TO: 


:tHUF  EXECUTIVE  OFFICERS  OF  INSURED  BANKS 


SUBJtaV  Offsetting  of ipver^yfts:in  Accounts  . 
Held  In  the  $y>  Mflt  and  Capacity  -  ^ 

CondUion  of  overdrafts  in  one  account  against 'funds  in  »i»t|^jeeount  If  . 

the  accounts  .£  held  jn  the  same  right  and  cecity.    Section  *J»)(4)  of  the  . 

Act  states  in  part:  •         •••  s  '-\  '.  • ...  • 

«  each  ipsured.iank  Shall  report  the  total" amount  of  ifte jlk  1  »b« Vfty 
of'ine  bank  for  dippslts  in  the  main  office  and  in  any  branch....  wUtw 

-        Sut  any  deduction  far  indebtedness  i>f  depositors  or  creditors  (mpha- 
•  .       .  sis  added)....''         ~  .  •        »  v 

Ml  overdrafts  must  be  reported"'in  future  Reports  of  Condition  orf'l  gross  basis 

with  no  off  sets  between  accounts  even  'if  they  are  held  1n,the«same  right  and 

clpacUy    This  Willie  the  case  for  both  comarcUl  and  trust  accounts. 

424-4334,  extension  735. 


J.  David  Shaffer1 
Fiscal  Agent 


Distribution:    Insured  Coimtercial  and  Hutual  Savings  Banks  ? 
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Prfdo  0/  Iho  Ojibivq 
Routo  2    •   ^oywird,  Wisconsin  54B43 


EXHIBIT  XI. 3 


Karch  1*,  1980 

State  Bonk  of  Crunwiond 
»    Drunwond,  Wisconsin 

'  H2:  Trlbil  Bank  Account  (s) 

Attention:    JUyrond.  Kudnlckl,  Frcsldent 

A*  your  lsrgcst  cusfoner,  wi  hive  in  urgent  requirement  to  ask  of  your 
*     bink:1  ,       '  . 

Except  for  our  Housing  Authority  and  Tribal  Enterprises,  1 

•' 

An  over-draft,  f«t  exaarfc,  vould  only  cone  to  the  fori- when  the  sua 
total  of  oil  checks  presented  exceed  deposits.  Thli  illovi  ui  to 
properly  deposit  to  the  requisite  accounts  and  yet  know  thst  an  under- 
draft  In  ohq  account  pernlts  sn  over-draft  In  snother.  Upon  s  consdlldsted 
over-drift  position,  notes  or  other  llnc-of-eredlt  chort-t«ra  srrsngewents 
csn  be.nsde  to, cover  that,  intcrira  shortage.  Likewise  this. 'would  lcnen     ,-.  _  . ,   .    .  ., 
the  probabilities  of  tranafers  and  slnllar  sdjustnents . 

Mot  just  thousands  but  Billions  flow  through  your  bsnk  ss  getiers ted  by. 
us.  Ve  £ecl  this  request  Is  consistent  with  bsnklng  principles  md 
guidelines.  If  you  see  sone  le*el  difficulty  with  providing  us  with  this 
courtesy",  plcsse  sdvlse  losiedla'tely.  (  * 


*J>  -v  'the  su^  tot  si  of  all  our  accounts  with  you  nust  dslly  be 

►~      \       *        considered  as  arithmetically  conslilldsted. 
*9  ^  H« 


Sincerely, 


R,  Tjuanc*  Slay  ton  i 
ttctlnjt  Executive  Director 


O  0-83-5 
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Exhibit  XI,4' 

RESOLUTION  WO.  «Q-68 

F«i.«d  July  t,  WW 


RESOLUTION  AUTHORIZING  DEPOSITORY  BANK 
TRANSFER  IfUNDS  AMONG  CHECKING  ACCOUNTS, 

.  '  .  / 

By  the  loc  Courte  OreilleS  Band  of  take  Superior 

Chippewa  Indians  of  Wisconsin,  a  ^sderally  recognized  Indian 
tribe,  here,  and  after  referred  to  aTTribc". 

,  WHEREAS  the  undersigned  has  designated  the  State  Bank 

Of  Drummond,  Drummed  Wisconsin,  hereinafter  referred  to  as 
-Bank"  a*,  the  depository  bank  for  thejunds  of  the  Tribe,  and,  ' 

WHEREAS  the  Tribe  presently  maintains  numerous 
accounts  including  checking  accounts  at  said  Bank  and  may,-  as 
needed,  ostablish  additional  accounts  at  said  Bank,  and, 

•  WHEREAS  it  is  in  tbc  be*t  interest  of  the  Tribe  that 
said  Bank  be  authorized  and  empowered  to  transfer  funds  from  Tribe 
accounts,  including  checking  accounts  presently  maintained,  or 
to  be  established  into" other  accounts  including  checking  accounts 
presently  maintained  or  which  .«  established  in  the  future, 

IT  IS  HEREBY  RESOLVED  that  said  Bonk  is  authorized,  an.d  \ 
empowered  to  transfer  funis  from  any  Tribe  account  or  checking 
accounts  into  any  other  ^account  or  checking  account  of  the 
Tribe,  presently  maintained  or  which  are  established  in  the 
future,  when  in  the  sole  discretion  of  the  Bank  it  is  deemed 
desirable  for  banking  purposes,"  provided  that  the  Tribe  Snail 
^  given  notice  of , any  transfers,  and  deposits  within ' a  reasonable 
time  after  any  tr.psfer  is  made.    For  purposes  of  this  resolution 
only,  notification  in  the  monthly  checking  account  statement  shall 
be  notice  within  a  reasonabro  tine.  * 

IT  IS  FURTHER  RESOLVED,  that  th.  Tribe  assumes  fulJjre- 
'  sponsfbmty  enfolds  harmless  the  Bank  "for  any  and  all  transfer! 
made  pursuant  to  this  .resolution. 
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IT  IS  FURTHER  RESOLVED  that  this  resolution  supplements 
and  does  not  replace  or  repeal  any  previous  resolutions  of  the 
Tribe  .relating  to  deposits  with  the  Bank. 

Lac  Courte  Oreilles  Band  of^Lake  Superior  Chippewa  Indians  of 

Wisconsin,  a  Federally  recognized  Indian  T&be. 

BY: 

Lac  Courte  Tribal  Governing  Board 


Coalman  4 
Vice  Chairman  v 
Secretary  VreaSnr-er  '      „  f 
Coun^e'i  Ken  be  r 
Counsel  Me^ocr) 


O  OS' 
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IAC  COURTE  OREILLES 
TRIBAL  COVERM1EHT 

Tribal  A*sct  Usago  • 
Tribal  Tiwbor  Zxamplo** 


Exhibit  XII. 1 


Annual 

Allowable  Cut  " 
of  Timber  on 
w  sustained 
yield  Basis- 

Fulp/ firewood:  10,3*2  cords** 
rWlog.  •  475-HBF*" 


Accumulated 
Allowable  Cut 
as'  of 

1/1/79  of  • 
All  Timber  Types**** 

80,238  cords 
3^349  MBF  ^ 


Approximate 
-Current  .-Fair 
Market  Value 
of  Accumulated 
Allowable  Cut 

•$2,785,940 

41*4,262 
•$371987207***** 


includes  Timber  on  all  17,000 
acres,  of  which  only  10,000  • 
acrostre  suited  to  "fdvrnr  1£*mm 
foreitry,  sustained-yield  practices 

A  "cord*  is  a  unit  orSoasure-  * 

went  of  logs  4 

piled       x  41  x*4f 

MBF  stands  for  thousand- board  feet, 

a  board  foot  being  12"  x  12    x  1 

But  does  not  include  hemlock  and 

tamarack 

Approximate  •atumpage"  value  $3tfi,435 
(sale  of  standing  timbor>^ 


Exhibit  XII, 2 


.  LAC  COURTE  ORKILLES 

TRIBAL  GOVERNMENT 

Tribal  endowments  and  Settlements 


Lac  Courtc  Orcillcs  Tribe  participated  in  judgement 
claims  awarded  by  the  Court  of—Claims  for  >dam"agcs  to  the  tribe 
.involving  the  sale  of  land  -under" the  1837  and  1854  treaty.  These 
claims  arc  called:     Docket  18-C  STth     Lac'  Courtc  Oxcillcs  share 
of  the  total  awartf  is  approximately  3.3  million  dollars..  Many 
otheWBands  of  Lafcc  Superior  Chippcwas  and1  Mississippi  chift>cwas 
participate  in  this  award.     In  addition  to  these  dockets  there  is 
Docket  18-S  and  18-0  which  have  not  £ecn  appropriated. 
*  • 

Docket  18-C  Was  appropriated  in  1974  and  Docket  18-T  was 
appropriated  on  October  31  ,  1972.     The  principle 'amount  for  Dock- 
et 18-C  and  lfr-D  Was  $1,1^2,603.84.     The  total  interest  on  these 
two  (2)  dockets  as  of  August  31,  1981  was  $94$, 416. 93.  Thus, 
the  total  of  18-C  and  18-D  principal  plus  interest  as  of  August 
31,  1981,cquals  $2,670,020.77. 

By  statute  there  is  mandated  that  20%  o^.thc  judgement  claims 
award  must  be  directed  toward  Tribal  Government*     Pr*ior  to  use  of 
tOcsc  judgement  claims  money ,  it  is  impcritive  that  the  Tribe  come 
up  with  a  payment  roll  and  a  distribution  plan  voted  upon  by- the* 
members  of  the  Tribe  in  a  referendum  called  for  that  purpose. 

OTHER  .LITEGATION  * 

Lac  Courto* Ore i lies  Tribe  is  presently  in  settlement  negoti- 
ations with  Northern  State  Power  Company  and  others  regarding  tho 
Chippewa  FJowage  which  is  partially  inundates  the  Lac  Courtc  Ore- 
i^.lcs  Reservation.    As  a  result  of  flooding  for  powpr' purposes 
the  Lac  Courtc  Orcillcs  Tribe  is  damaged  by  that  action  which  dev- 
astated a  rice  crop  which  has  been  stipulated  to  of  been  25,000 
pounds  per  year.     The  market  rate  for  wild  rice  today  varies  be- 
tween $5.00  and  $8.00  per  pound*    Although  it  is  too  early  to  pre- 
dict th.e  outcome  of  this  matter,  it  is  clear  that  the  Tribe  has 
suffered  damages  for  over  61  years  for  the  loss  jot  rice,,  which 
must  be  addressed.     Also  tne  Tribe  continues  to  suffer  tho  loss 
of  rice  every  year  tnat»thn  pnyor  dam  is  operated  fpr  power  pur- 
poses. 

,    Finally,  t^ie^t^c  Courtc  Orcillcs  Tribe  is  al*o  suing  a  vendor 
for  a  fraudulent  sale  of  equipment  to  the  Tribe.  ,  This  complaint 
entails  damagos  in  tho  amount  of  approximately  $ibS,000  dollars. 
Again  it  is  too  early  to  tell  whether  tho  Tribe's  demands  will  bo 
met..  • 


66 


EXHIBIT  XIII 


LAC  COURTE  ORBILLES 
TRIBAL  GOVERHKEKT 


PROBABLE  IMPACT  OF  NOT  SOLVING  THIS  PROBLEM 

•  ™ 
Tho  affect  of  not  receiving,  Ixmediate  Eccnqmic  Faliaf  iaf  quite  J|raraatic. 
Vfo  hovo  cited  below  a  mptxr  of  events  which  could  occur,  for  instance; 

1.  There  would  be  a  freeze  on  Federal  Program  Fund*  of 
approximately  $500,000.00,  which  are  now  in  other 
account,  itr  the  State  Bank  Of  tfrummond  to  off -set 
therein  the  General  Fund  Account  now- in  deficit  in 
that  amount. 

2.  In  order  to  continue  operations  for  the  next  6  to4***  - 
months  would  rcquir*  misuao  of  these  Federal  Program 
rund».    Approximately  June  of  1962,  there  would  be  a  <■ 
complete  shut-down  of  all  grant  and  contract  octivitie* 
as  a  rosult  of  the  State  Bank  of  Drummond  freeze.    As  a 
result  of  bcinl?  a  defaulted  contractor,  we  may  not  be 
eligible  for  subsequent  program  funding  for  FY  198 z  -  u 
and  future  years* 


*he  Education  Program,  and  the  related  school  employees 
and  children,  would  be  shut-down  as  a  "suit,  about  300 
students  would-be  required  .to* go  into  local  schoql  dis- 
tricts with  corresponding  increase  costs  to  the  school 
districts t  federal  funding  wou44  be  required  to'givo  Indian 
Children  a  proper  education.    Buildings,  which  have  pre- 
sently boon  paid  tor  would  not  bo  effectively  used-  In 
addition,  about  100  employees  and  instructors  would  not 
bo  employed,  6f  which,  about  5G  are  noo-tfndian.  *- 

i  * 

4.  Unemployment  compensation  and  other  forms  of  financial 

aid  would  be  required  for  approximately  2000  Tribal  Members. 

5.  Tho  Tribal  Enterprises  provide  the  ability  for  the' Tribal 
Government  tO'Cnjoy  the  oconomic  multiplier  effort.    We*  . 
believe  tho  multiple  afcfect  is  at  lc*st  2H  to  3  times  tho 
initial  level  oU  federal  prdgram  funding,.    The  annual; 
Tribal  budget  is*  $7,500,000  to  $8,000,000.00      On  thi's 
basis  the  minimum  economic  effect  is  between  20,0*0,000.  % 
to  $24,000,000  per  year.  ^ 

\ 

(,    Discontinued  Tribal  Operations,  would  be  a  waste  of 
past  expenditures  for  various  buildings,  goods  and 
cervices  and  personnel.    Major  investments  have  been 
made  in  personnel  training  to  adrajnast$r  an  effective 
and  efficient  Tribal  Government  and  the  rolatcd  FedoraU 
Programs.    In  addition;  the  cost,  of  Tribal  Operations 
would  require  a  major  rebuilding  of  fl(***ibal  Govern-  v 
mcnts  goals  and  ojbcctiycs  without  changing;  the  overall*  § 
costs  to  the  Federal  Government* '  ^ 

7,    Wo  anticipate  the  Bureau  of  Indian  Affairs  would  b« 
forced  to  administer  various  grants  and  programs  *uch 
as  tho  p.&Ky^ctivities. 
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DEPARTMENT 


LAC.  COURTS  GRILLES 
TRIBAL  GOVERNMENT 
FY  1512  INDIRECT  COST ' BUDGET 

DEPARTMENT 
BUDGET 


PERCENT 
CHARGED  TO 
INDIRECT 


EXHIBIT  XIV 
I 


INDIRECT 
BUDGET 


TRIBAL  COUNCIL 
SALARIES  "* 
FRINGE  BENEFITS 
OTHER 

SUBTOTAL  TRIBAL  COUNCIL 

t 

ACCOUNTING  . 

SALARIES  .  .'  \^ 

FRINGE 'BENEFITS 

OTHER 

SUBTOTAL  ACCOUNTING  " 

V 

DATA  PROCESSING 

SALARIES 

FRINGE  BENEFITS 

OTHER  .  , 

SUBTOTAL  DATA  PROCESSING 
ADMINISTRATION 

SALARIES  " 

FRINGE  BENEFITS  m  ^ 

OTHER 

SUBTOTAL  ADMINISTRATION 

SPACE  COSTS   n  - 
SALARIES  % 
FRINGE  BENEFITS 
OTHER 

*      SUBTOTAL  SPACE  COSTS 

SWITCHBOARD 
.  SALARIES 
FRINGE  BENEjlTS 
OTHER 

SUBTOTAL  SWITCHBOARD 
TOTAL  ' $P< 


I 

EMT2 


$141,700.00 
24,* 00. 00 
€7,500, 00 

$240,100.00 


-175,215.00 
25,000.00 
15,000,00 
$215,215.00 

32 i 400. 00 
5,400/00 
21,500.00 
59,300*00 

.235.00 
17,500.00  , 
34,450.00 
160,515*00 

*  V 

4 I, 205 < 00, 
7,537*00 
35.000.00 
51, 171.00., 

-      5,460.00  . 

v  1, 564.00* 
32,000.00 
43.024.00 

$114,172.00 


50% 


100% 


100%  ♦ 


100% 


47.61? 


30% 


$120,400.00 


$215,215.00 


$  55,300.00 


$160,585.00 


$  43,400.00 


$-12,500.00 
$6IS,t70.00 


1 


'2 


o  ■ 
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LAC  CO0R7C  OREILIXS 
TRIBAL  GOVERNMENT 


EXHIBIT  XV 


RATI MATED  NET  INCOMES  QP  TRIBAL  ENTERPRISES 


Coucn«rcial  Center 
Cranberry  Marsh 
Developcvcnt  Corporation 
1  Forest  Products 
Cases 

Graphic  Arts 


501 
30< 


FY  IT 

$47,000 

N/A  * 

N/A  ** 

(279) 

12,092 

(2,970) 
t 

$55,  M3 
27,921 
16,752 


FY  B2 
$162,500 
135,000 
250,000 
50,009*** 
.  41,000 
1,500 


$640,000 
320,000 
192,000 


FY  83 
$  12,500 
30,000 
150,000 
75,000** 

6,600 
15,000 

$359,100 
179,550 
107,730 


/ 


*  Deferred  to  1982 
**  Profits  Carried  Forward 

to  Finance*  New  projects 
**  Including  •Stuirpago"  monies 

returned  to  Tribe 
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t     .  *      Exhibit  XVI 

LAC*  COURTE  OREILLES 
'TRIU^L  GOVERNMENT 

App?oachd  rcvision  Lo  thc^lndirect  Cost  Reimbursement  Funding 
Recommendations  for  Piscussifcn     /  ~C:'£%  ^  CJ'A  ,  -~*Uy  •  f/<f,  * 

1%    For  fiscal  year  "81,  intervene  to  secure  full  funding  for  con- 
^  tract  support  at  the  rate  negotiated  and  approved  by. the  Office 
of  Inspcctorf General.     Modifications  to  individual  contract  per 
each  federal  funding  agency  would  be  required, 

2.  Contract  support  funding  in 'the  form  of— Cost  Allocation  Plans" 
arcjjot  being  approved  by  OIG  for  mediun  to  small  Indian  Tribes', 

although  such  plans  maybe  more  Workable  by  tribes  such  as  ours. 

i 

3.  The  Cognizant  Agency  should  aJLso  function  as  the  lead 'funding 
agency  by  supporting  the  Tribe  with  its  indirect  cost  budgeted 
funds  and  then  seeking  reimbursement  from  the  other  funding 
agencies.  » 
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RESOLUTION  NO. 


WHEREAS, 

WHEREAS , 
WHEREAS, 

WlJEREAS, 

WHEREAS, 
WHEREAS, 
WHEREAS, 

WHEREAS, 
WHEREAS, 


courtc  Orcillcs  Tribe  has  experienced  phcnomonal 

of  $1500  to  now  over  $6,000,000  por  X"',  and 

the  Tribal  governmental  employment  h,as  gone  in  10  year* 
x«m  no  full-time  employees  to  a  seasonal  high  of  over 
300  people,  and 

i^,lem,nting  and  developing ,  the =«  of iaXSSgljSgk- 
K^^gST,  SJl^l^^  Governin^T^ 
and  contral  administrative  staff,  and 


the  main  moans  °£  'funding  con trnl  Tribal  Government's 
?ncreaSingly  pSticipite  in  over  the  past  4  year*,  and 

JUg  has  gallon  woefully  short  of  that  figure,  and 
demand,  on  central  Tribal  Government  continue  ^  increase 
'„  the  population  grows  and  more  and  better  services  are 
requested  by  Tribal  members,  and 

indirect  cost  funding  consists  of  the  application  of  a 
governments  authoriled  percentage  of  r even ucs  a ttr ibutaM 
to  various  government^  supported  Pfo?"??.^1^  central 
•umably  reflective    of  the  common  utilization  of  antral 
aamtni^trative  services  by  the  various  programs,  and 

the  Tr*bc  during  recent  years  has  been  assigned  varying 
indirect  coc*t  rates ^  and 

despite  the  assignment  of  a  particular  ^A^SS^t^ 
tSe  various  agencies  of  the  Government  w£ich  con tract 

limitation  of  funds,  and 
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RESOLUTION  NO. 
Page  -  2 


WHEREAS,     the  Bureau  of.  Indian  Affairs  has  asserted  an  ability  to 
pay  only  approximately  one  half  of  the  Tribe's  approved 
indirect  cost  rate  in  recent  years,  and 

WHEREAS,     any  deficiency  in  contribution  toward  the  central  admin- 
istrative expenses  by  any  government  agency  means  that 
the  fund,  if  projected  correctly,  will  be  inadequate  to 
meet  the  needs  of  the  central  administrative  services  of 
the  Tribe,  and 

WHEREAS,     the  problem  has  been  greatly  compounded  because  those 

,         agencies  which  have  allowed  an  adequate  contribution  to- 
,  ward  central  administrative  government  are  authorized 

thereafter  to  seek  a  rebate  if  expenses  utilized  by 
central  administrative  government  exceed  the  projected 
>         amount,  and 

WHEREAS,     the  nbove  procedures  are  especially  adverse  to  Indian 

Tribes  because  of  the  wide  range  of  administrative  detail 
and  the  many  agency  programs  associated  with  a  fully 
functioning  Tribal  Government,  and 

WHEREAS,     the  nbove  procedures,  impair  the  proper  functioning  of. 

tribal  government  and  impair  adequate  projections  and  ■ 
accountability  in  that  (1)  Indirect  Cost  funds  cannot 
ftfrm  an  adequate  basis  of  administrative  services  of 
an  Indian  Tribe  unless  all  agencies  with  whom  the  Tribe 
deals  honor         indirect  Cost  rate  Established  bv  the 
appropriate  federal  agency  (2)  some  agencies  because  of 
their  internal  policies  or  because-  of  their  limitation 
of  funds  do  not  honor  the  rate  but  rather  set  A* lesser 
rate  thereby  creating  a  deficit  in  monies. nocessary  to 
„    run  the  established  programs  (3)  upon  the  creation  of 
a  deficit  those  federal  agencies  that  do  contribute  in 
accordance  vith  the  established  rate  or'  less  than  the 
established  but  more  than  -the  nveraglS^ contribution  arOng 
the  agencies,  thereafter  seek  a  rebate  of  funds  or  re- 
duction during  the  following"  year  »s  funding  (-4)  the 
above  creates  a  downward  spiral  that  can  be  resolved 
only  through  reduction  of  program  services,  -federal 
agencies  honoring  the  original  committment,  or  addit- 

«  ional  monies  boing  brought  in^to  fill  the  void,  and 

WHEREAS ,     the  cash  flov  problems  that  Lac  Courte  Oroillos  is  cur- 
rently cuffenny  results  from  the  transportation  of  in- 
ter-governmental accounting  within  a  single  agency  under 
a  standard  rate  to  the  application  of  governmental  funds 
from  many  agencies,  with  many  different  standards  and 
diff6rent  policies,  tribal  affairs,  and 

WHEREAS,     the  monitary  problems  at  Lac  Courte  OreilleT  have  been 
exasperated  in  the  past  three  years  duo  to  accumulating 
undcr-roeoveries  each  ye«ir,  and* 
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RESOLUTION  NO, 

Pago  -  3 


WHEREAS, 


WHEREAS , 
WHEREAS , 
WHEREAS , 

WHEREAS, 
WHEREAS , 

WHEREAS , 1 

whereas; 

WHEREAS, 
WHEREAS, 


th*  Bureau  of  Indian  Affairs  has  recently  based  it *5 
indirect  cost  rate  attributable  to  Lac  Courte  Oreilles  at 
a  proportional  share  less  than  other  tribes  because  of 
Lac  Courte  Oreilles'  conservative  estimates  of  it  • 
^rthco^ing  expenditures  thus  resulting  in  a  proportionate 
Si2S;S3o^S  Ue  Courte  Oreilles,  while ,  however  at 
the  same  time  the  Bureau  of  Indian  AMairs  at         £° u?*a 
rate  paid  a  indirect  cost  rate  to  Lac  Courte  Oreilles  in 
excess  of  other  agencies,  and 

the  Bureau  of  Indian  Affairs  has  specified  that  due  to  its 
paying  a  rate  greater  than  other  agencies,  it  is  entitled 
to  a  rebate,  and 

the  problems  inherent  in  the  fallacious  reasoning  behind 
-  SSlSSrSSt  accounting  do  not  arise  in  any  manner  from 
the  policies,  practices  or  proyaias  of  the  Tribe,  and 

(  the  Tribe* s  banking  institution,  State  Bank  *  Dnnmd, 
has  been  in  the  practice  of  considering  all         various  . 
accounts  of  the  .Tribe  as  one  account  for  purposes  of 
ascertaining' a  daily  balance,  and.' 

thic  procedure  has  been  approved  and  permitted  by  the 
Wisconsin  State  Banking  coinmistioner.,  and 

all  of  the  accounts  of  the  Tribe  are  held  by  the  Tribe 
in  tho  same  rSgnTand  capacity,  to  wit,  the  authority  of 
the  TribalGovlrning  Bdard  over  the  fiscal  activities  of  - 
the  Lac  Courte  Oreilles  Tribe,  and 

the  indirect  cost  cash  shortfall  as  af?"s°"  "^o011 
in  one  Tribal,  bank  account,  the  general  ^f.acc°u^'  " 
bo  operating  in  the  re*  for  a  number  of  "°n£s,  Slthbugh 
offset  by  a  positive  balanqes  In  &11  OtHor  accSUnts  OS 
totalled,  and 

as  of  January  1,  1582,  the  Federal- Deposit  J"'?u'"nP^orp" 
oration  is  not  permitting  thi|jjj|ractice  of  off-setting 
to  continue,  and 

there  appears  to  be  no  way  being  legally  exempt  from  this 
recent  dcterminatibn  of  FDIC,  and 

this  recent  ruling  will  result  in  a  chhotic  and  crippling 
situation  come  tho  first  of  tho  "year  i"  1982'  *nd 
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RESOLUTION  NO. 
Pago  -  4 


-WHEREAS, 


WHEREAf , 


since  the  current, financial  difficulties  of  the  Tribe 
were  created  throngh  application  of  governmental  pro- 
cedures, it  is  appropriate  that  the  Tribe  seek  assit- 
ancc  from  the  federal  government  in  addressing- ih  a 
fiscally  responsible  manner  the  current  deficit,  partic- 
ularly since  the  Tribe  has  no  tax  base  upon  which  to 
draw,  and 


WHEREAS, 


WHEREAS, 


WHEREAS^ 


WHEREAS , 


the  Lam  Courtc  OrciUcs  Tribe  has  sought  technical 
assistance  from  the  Bureau  of  Indian  Affairs  in  address- 
ing inadequate  contract  support  funding  on  numerous 
occasions  in^prior  years,  and  * 

.  *  * 

the  Bureau  of  Indian  Affairs  has  failed  to  actively 
address  Lac  Courtc  Oreille's'  request  for  , technical  assist- 
ance^ the  inadequacies  of  indirect  cost  funding,  and 

the  lack  of  technical  assistance JNfc  compounded  and  con- 
tributed to  the  problem  of  undcrffflfading  indirect  cost 
funding  by  the  Lac  Courtc  Orcillcs  Tribe,,  and 

the  working  relationship  between  the  Office  of  InsDcctor 
General  and  the  Lac  Courtc  Oraillcs  Tribe  has  deteriorated 
, in  prior  years  because  of  a  lack  of  adequate  understanding 
of  indirect  cost  principles,  and* 

the  Lac  Courtc  'Orcillcs  Tribe  has  now  begun  to  comprehend 
^  the  complexities  and  inadequacies  of  Indirect  Cost  funding 
and  has  implemented  necessary  corrective  action  i.e.  re- 
duction in  tribal  administrative  staff*,  reduce^  administ- 
rative spendin^lcvcls,  jroddced  the  FY  1982  Indirect  Cost 
Rate,  testificd^o  the  House  interior  Appropriations 
>Committee  with  Retailed  documentation  on  the  harships 
caused  by  the  inadequacies  of  Indirect  Cost  funding, 

NOW  THEREFORE  fiB  IT* RESOLVED,     that  the  Bureau  of  Indian  Affairs  in 
conjunction  *ith  its  trust  resoonsibility  to  federally 
^recognized  tribes  ^assist  the  Lac  Courtc  Qrcillcs 'Tribe 
*   through  this  financial  crisis  created  by'thc  inadequacies 
of  Indirect  Cost  funding,  by  considering  the  following 
proposals.:  \  A 

» 

1%     Provide  long  term  (10  ^car)  low  interest 
'   loan  to, the  Lac  Courte  Oreillcs  Tribe 
that  would  include  the  $650,000  deficit 
created  by  inadequate  indirect  cOst  fund- 
ing and  $150,000  necessary*  f or iopcra tintj 
capitol  for**  FY  1982,  and  .  m 

2f    Write  off  the  actual  over-recovery 

deficit, of  $160*000  created  in  FY  1979,  . 
1980,'  and  1981. 


*  i 
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RESOLUTION  NO. 
Pago  -  5 


3.    Take  appropriate  action  to  prevent 
fSith-difiSanelAl  ahortfjiUi  created 
'       thciaadcquacios.of  the  Indirect 
Coot  funding  formula      '  •  • 

CERTIFICATION 


jnn.es  II.  Seconder,  Secretary-Treasurer 
Lac  Courtc  OroiUcs  Tribal  Governing  Board  . 


\ 
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United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN  AFFAIRS 


IN  WVf  RCf  CM  TO: 
Contracts-Admin 


MlKNCAPOUS  ARCA  Of  PCS 

t$»ooTMFinH$Tr.rer 

MINHLAFOUS.  MINNESOTA 


'3EP  3  0  1981 


Cordon  C»  Thayer,  Chairman 

Lac  Courte  Orclllcs  Tribal  Governing  Board 

Route  2  '  ' 

Hayward,  VI  54543 

Dear  Mr.  Thayer:  v 

This  letter  Is  In. reply  to  several  quostlons  you  asked  In  your  latter  of 
August  7,  1951.     §  c 

Additional  funding  to  the  amount  of  $36,000.00  has  been  made  available  for 
continuation  of  your  contract  with  Coopers  and  Lybrand.    These  funds  have 
been  obligated  under  Contract  Ko.  F50C14201915. 

You  express  concern  over  vhlch  a  bank  could  force  your  government  Into 
receivership  which  would  cone  under  the  federal  proceedings  contained  In 
tho  Revised  Bankruptcy  Act  of  19.78,  P.  L.  95-598,  11  d.S.C.Ii  101-1482. 

It  is  our  Solicitor's  opinion  that  a  tribal  government  may  not  ba  a  debtor 
under  Section  IQ'j  of  the  Federal  Bankruptcy  Act.    That  section  provided  that 
'only  a  person  that  roeldod  In  the  United  States,  *or  has*  a 
domicile^  a  place  of  business,  or  a  municipality  may  ba  a  debtor 
undcx  this  title.'1  ' 

Person  Is  defined  as  "individual,  partnership  and  corporation,  but  docs 
jftpt  Include  governmental  unlt^._jLXlu«S,C,  •  101(30)".      „  _  ,* 

Municipality  means  "political  subdivision  pr  public  agency" or  Instrumenta- 
lity of  a  state."    II  U.S.C.  *  101(29).  - 

Thoy  further  state, .. ."It  Is  cTcar,  then,  that  a  tribal  government  docs 

not  fall  within  the  provisions  of  Section  101,  and  therefore,  the  Bankruptcy 

Act  docs  not  apply.1*  * 

Thay  also  mention  that  as  to  o  tribal  corporation  the  conclusion  la  the 
samo/but  less  direct.    The  Solicitor  states  corporations  are  "persons" 
who  may  be  debtors  under  Section  109,  but  tribal  businesses  Incorporated 
under  tribal  law  have  special  characteristics'  -  chiefly  owing  to  the 
limitations  on  their  susceptibility  to  suit  -  which,  effectively  preclude 
application  of  Xrie  Bankruptcy  Act.    Tribal  businesses  chartered  under  a 
tribal  constitution  may  have  some  assets  specifically  pledged  to  meet  tho 
debts  Of  the  corporation.    Other  p'ropcrty  not  specifically  pleged  or. 
assigned  is  not  generally  available  to  satisfy  debts,  however. 


76 


j 


Tho  question  as  together  the  bank  can  collect  mmi**  tvo*  your  other 
accounts  to  satisfy  a  delinquent  account^  however,  voutf  be  applicable  to 
statc-dndJCcderal  banking  statute**    Banks  nonnally  In  the  course  of  « 
sound  business  practices 'require  depositors  with  moro  than  one  account  ,'> 
to  sign  statements  allowing  them  to  securo  funds  from  anothor  account  to  ^ •  . 
satisfy  a  deficit  account. 

Wc  should  point'  out  .that  the  Bureau  of  Indian  Affairs  has  no  requirement  ( 
that  you  maintain  separate  bank  accounts  for  rich  program  and  that  the 
administrative  funds  be  kept  separate.    A  contractor  has  an  obligation 
to  spend  tho  funds  in  a  contract  for  the  purpor.es  of  the  contract,  sec 
25  CKR  *  271.74  (3).    Our  fiscal  accountability  requirement  is  that  a  | 
contractor's  accounting  records  meet  acceptable  accounting  standards,  sc*  , 
25  Cl'R  ■  271  46.    This -is  to  provide. an  audit  trail  on  all  tho  lino  items 
itfca6h  contract.    Tho  onl^cxccptlbn  to  the  above  iscsomc>cducatlon  - 
programs. 

Contracts  and  grants  under  p.  L.  93-63S  are  cost  reimbursable  and  as  such 
funds  should  be  advanced  only  enough  lo  cover  ifve^fn  needs.    Sinca  you 
are  under  the  letter  of  credit  sy.tcp  to  *tl.fy  «^«"«-  » ^"T^S 
contracts  the  regulations  of  the  U.  S.  Treasury  apply     Chapter  2000 J,  2025 
of  the  U.  S.  Treasury  Manual  states  "Advances  -  shall  bo  limited  Co^dnimun 
Amounts  necessary  for  ifccKidiate  disbursement  and  shall  be  timed  to-be 
in  accord  only  with  the  actual  U»cdjatc  cash  requirements  -  in  carrying 
out  the  purpose  of  «n  apprcvcS  proVa-..*1  -  ' 

If  a  contractor  has  exc-cssiva  .anountLoXxa^h.  on*nrnd  beyond  their  ^cdiatc 
needs,  thoyfwould  be  "in  violation  of  J-hc  above  icgulatiqns  which  -could  lead 
to  a  suspension  of  their  }?ettcr  of  credit. 

If  a  contractor  had  roccived  advancos  of  funds  for  a  contract  and  lo<t  ; 
'control- of  these  funds  this  would  not  excuse  the  contractor  from  performing  , 
die "contract .    Failure  to  perform  would  be' a  breach  of  contract,  ccc  . 
•  271.75  of  25  CFR.  ,  ( 

/"The  dilemma  in  which  ym>  arc  now  faced  is  caused,  and.lt  appc ars  HP 
\   agreement  on  this,  that  Is  has  been  brought  about  by  art  excessive  indirect 
1  cost-rate  in  prior  years  leading  to  large  amounts  of  ^iM;    .  ' 
)~rcview  of  your  accounts  receivable  from  previous  years  to  Pre««e 
(Jhat  you  are  making  good  progress  in  extraditing  yourself  from  the  problem. 

^    We  would  suggest  that  for  Fiscal  Year  1982  careful  attention  be  given  in 
bating  administrative  costs  for  each  program    It  would  also  .appear  that 
you  are  probably  going  to  have  to  make  *  determination's  to  whether  a 
reduction  of  administrative  and  progra.  staff  may  not  bo  •gjw 
'     tib  further  reduce  your  accounts j>?yOhle.    It  seems  fairly  ^rtaln  that  there 
will  be  further  program,  cuts  this  coding  year  and  if  it  is  desirable  to 
maintain  past"e?vico  lcVcls°as  much  as  possible,  staff  may  have  to  be  reduced. 
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The  fact  that  other  government  agendas  do  not  provide  full  indirect  costs 
for  their, contracts  is  a  proMcra  with  many  tribal  contractors.    We  arc 
asking  the  Central  Office  to  brine  this, to  the  attention  of  Congress  with 
sou*  possible  solutions. 

If  we  can  6Tof  further  help  *n  aidinj  you  in  this  prohlca,  please  advist. 


r  Sincerely., 
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Q    19-891  0-83-6 

ERIC 
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-   A.,  * 
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^    Mde  P/  tht  O/Jbivo  . 
JtouUl2  •  HtywtrJd.  Wisconsin  54843 


INDIRECT  CO^T  Mlti&tfRSfcfeENT'  ~ 
■  DETAIL 


THREE  Y*AR  HIST6RY  FISCAL  YEAR -1979,  FISCAL  YEAR  1980V  FISCAL  YEAR  1981 
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SUMMARY  *<• 

Reductions  in  Tt  'SI  Indirect  Cost  Spending 
October  1,  1910  -  September  30,  1981 


miBAL 

APPROVED 

BUDGET 
1*28.2% 

MET  , 
REDUCTION 

RENEGOTIATED 
BUDGET 
•  17.7% 

ACTUAL 
EXPENSE 
thru  9/30/81 

ACTUAL 
DUCT ION 

?rib*l 

Council 

$  173,705 

$  59,010 

$114,695 

t  • 

$189, 184 

($16,179)^ 

Accounting 

207,720 

'7,207 

200,513 

159*,  84. 4 

$  47,876 

l/gal 
9ftt« 

Processing 

68,330 

i 

93,460 

55^57 
46,71$ 

12, §73 
»  46,^41 

12,440 
35/974 

55,490 
57,486 

Hdvin. 

277,415 

128,393 

149,022 

41,340 

236,075 

Space 
Costs 

W,587 

53,749 

73,131  . 

154,279 

($266,52) 

TOTKL 

$  941,217 

$  350, 53S 

$597,612 

'$593,721 

$354,496 

s  ' 

A 

» 

« 

ERIC 


Si 
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DETAIL  B*  TRIBAL  DEPARTMENT 
KDIJCTXONS  XN  FY  81  INDIRECT  COST  SPENDING 
October  1,  1580  -  September  30,  1981 


•tine 
Item 


Approved 
Budget 
P  28.2% 


.  Not 
Reduction 


Renegotiated    Actual  v^.,,, 

-Budget*   Exip .  Actual 

I  17  7%  thru  9/30/8^  Reduction, 


Conecont 


jTribal  -  - 

""council 

Salaries  109690 
Fringe  16959 
Other  «7056 


Sub-Tot.  17370& 


40190 
5464 

13356 


$9010 


69500 
11495 
33700 


114695 


133166 
.  it007 
38711 J 


189884 


(23476) 
(  1048) 
8345 


(16179) 


ACCt.  *  « 

Salaries  160640 
'Fringe  24835 

Othcr_  2224S 


Sttb-Tot.  2077^0 


(260) 
(1778) 
9245  _ 

~7207  " 


160900 
"  26613* 
13000 


"Toonrr 


127390 
17370h 
15084 

1598,44 


33250 
.  7465 
7161 
"4787^ 


f  fral 

,s*?*7ie*  41100 
6,355 
20875 


Fringe 
Other 


32067 
4861 
18529 

"554ST 


Subplot-.  68330 

-Data  * 
proc.  ■ 

Salaries  4  3780  18603 

Fringe  ,  6768'       •  2604 

Other  42912  25512 

Sub-Tot.'  93460  X  46719 


9033 
—1494 
2346 
12813* 


25177 
'  4164 
17400 


46741 


9033 
»  1061 
2346 


12440 


24604 
2717 
1653 


35974 


32067 
*  5294 

18529 
"55590 


19176 
4051 
34259 
57486 


Adain.  ,,caa* 

SalaTIcs  207140  92140  115000 

Fringe      1.32025  13003  -  19022 

Other  -38250  23250  15000 
Sub-TOt.  2774ll 128393 


149022 


34475             172665  Excludes  only 
*4054              27971  Grant  Ada, 
2811  35439  Personnol  Mgr. 

41340  236075  Exeeutivo  Dir., 


Space 
Coats 

Salaries  52179 
ringo  8066 
67342 


20520  31659 
2829  5237 
30400  36942 


53749 


73838 


58425  (6246)Actual  Includ 

7943  123  Safety 

t7871  ^20529)  Switchboard,  - 


15423? 


(26642)  Other 

Categories 


597682 


593721 


354496 


So 
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SUMMARY  ^  \ 

9  ■ 

THREE  YEAR  HISTORY  OFv  SHORTFALLS  IN  INDIRECT  COST 

History  of  the  last  three  years  of  Indirect  Cost  activity  shows 
the  following: 

*  Actual  spending  equal  to  the  approved 
budget  plus,  in  1979  and  1980,  an  over- 
recovory  of  Indirect  Cost  from  some 
programs. 

*  Actual  funding  of  tho  Indirect  Cost  Pool 

f       '  to  be  much  smaller  than  the  approved  bud- 
get plus  over-recovery,  leading  to  large 
deficits  in  all  years.    These  deficits 

*  are  Cumulative. 


FISCAL 
"YEAR 


APPROVED 
RATE 


APPROVED 
BUDGET 


OVER 
RECOVERY 


TOTAL 
SPENDING 


ACTUAL 
FUNDING 


SHORT 
FALL 


1*IK 

1999 
1911 


20.9%.'      565,322  n,454  838,776 

17.7%  T^j   599,146  0 


~$150£4*4 
303,660 


($265,863f) 
($333,116.) 


599,14$.  ~  3*0,JS6I   ,  («XJ^7«^ 


I0TAL  $1,452,159       $160,090  $1,593,249   $134,792  ($757,457) 

$udget  compared  to 


actual  funding 


$1,432,159 


($•34,792)-  $597,367 
160,090 


•  -  .V.  *- 

The  Tribe  has  made  significant  cuts  in  its  administrative  budget 
for  FY  1911  in  order  to  reduce  the  indirect  Cost  rate  to  17.7% 
fro*  21,2%.    For  the  most  part,  salaries  have  been  frozen  at  FT 
1910  levels,  and  elimination  of  various  positions  and  cuts  in  most 
^departments  have  been  effected  since  February /Ma rch  1911.  * 

Details  of  Indirect  Cost  funding  by  program  appoars  on  the"  following 
pages. 
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TtlRCK  YEAR  HISTORY  OP  INDIRECT  COST  FUNDING 

S?ERIOR  INDIRECT  IKDI^CT  FUNDING 

B.I. A.  COST  RATE  COST 

BUDGET 


rr  -79« 

X.T.A.C. 
X.T.A.C. -D. P. 
X.T.A.C. -G.E.D. 
Self  Dot. 
J.O.M.  4 
Higher  Ed. 
Adult  Voc.  Trng. 
Direct  Enploy»ent 
H.X.P. 
Road  Ma int. 
Title  X 
1IA-  P.P. 


7.6% 


13626 
15296 
4124 
3359 
3972 
62tt 
2911 
978 
1976 
1520 
5723 
29271 


0  • 

13626 

•    «  o 

0 

15296 

0 

0 

4124 

-0 

0  *> 

3359 

,  "  o 

10311 

0 

V  6416 

3997 

2291 

0 
437 

3425 

.  0 

749 

229 

0  • 

2754 

0 

771 

5400 

0 

3180 

,  0 

5723 

0 

106149 

0  . 

76178 

102162 

44641 

*¥  88,389 

89121 


FY*80» 

Adult  Voc.  Ed. 

Higher*  Ed. 

X.T.A.C. 

J.O.M. 

B.I. A.  -  P.P. 
Title  I 

b.i.p: 

Conservation  '  • 
Road  Maint. 
Audit 

Garden  Project 
Youth  Consv.  Corps. 
Rights  •Protection 
Self  pctcrnmation 
2415  Clams  . 
Suaaer  Screening 


20.9% 


2888 

429 


5074  0    •  2186 

340     ■  '89  0 

14324  ' 


10335* 
13759- 
8213 
579 
1220  . 
3950 
209 
742 
25 
3498 
6169 
1873 


25593 
146402 
0 

8236 

0 

5400 
0 
0 
0 
0 
0 
0 
0 


0 

0- 
13759 
_  0 
579 
0 

3950 
209 
742 
25 
3491 
6169 
1873 


11269 
43046 
0 

23 
0 

4110 

*0 
0 
0 
0 
0 
0 


188199 


225106 


30893 


67800* 


•  FY  *81* 
Adult  Voc.  Ed. 
Direct  Employment 
Highor  Ed. 
I.T.A.C, 
J.O.M. 

School  Operations 
Title  I 
M.I. P.. 

Road  Maintenance  • 
-Forestry 

Rights  Protoctiort 
Indian  Child  Welfare 
Solf  Determination 


SUB  DOTAL- 


17.7% 


e 

4432 

44  32 

1108 

1108 

14691 

14691 

22218 

22218 

13895 

1389S 

110284  • 

110284 

17798 

0 

"5398 

5398 

3717 

3717 

4878 

4878 

30621 

,  30621 

3932 

0  ' 

7912 

0 

0 
0 
0 
0 
0 
0 

17798 

0 
0 
0 

0  , 
3932 
7912 


0 
0 
0 

Ot 

0 

0 

0 

0 

0 

0 

0 

0 

0 


240884 


211242 


29642 
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.  DETAIL  »Y  FEDERAL  DEPARTMENT 
THREE  YEAR  HISTORY  OT  INDIRECT  COST  FUNDING 


COR*  FOR 
PUBLIC 
•OARDCAST I NG 


APPROVED  APPROVED 
INDIRECT  INDIRECT 
COST  RATE  COST 
BUDGET 


ACTUAL 
FUNDING 


SHORT 
PALL 


OVER 
RECOVERY 


fcon* 


>7.C% 


rr  mo* 

Broadcasting 
Broadcasting  Corp. 


20.9% 


207* 


ao7c 

1994 


TOTAL 


4072 


4072 


ERIC 
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DETAIL  BY  FEDERAL  DEPARTMENT 
THREE  YEAR  HISTORY  OP  INDIRECT  COST  FUNDING 


DEPT  or 
COMMERCE 

APrROVEO 
INDIRECT 
COST  RATE 

APPROVED 
INDIRECT 
COST 
BUDGET 

ACTUAL 
FUNDING 

SHORT 
FALL 

"recovery 

PY  -7V 

0 

0 

'  0  * 

o     ,  , 

PY  "tO* 

20.9% 

\  0 
0 
0 

N.T.I. A. 
E.D.A.  Planning 
A.N. A.  Planning 

lt77 
37« 
574 

lt77 
37  C 

57/. 

0 
0 
0 

SUB  TOTAL 

2827 

0  V 

-  2S27 

0 

0 

PY  "II* 
Nona 

17v«% 

0 

0  v 

0 

i 

b 

total 

2S27  - 

0 

2S27 

0 

«  - 

r  ' 

erJc  ■ 
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DETAIL  DY  FEDERAL  DEPARTMENT 
TKSEE  YEAR  HISTORY  OP  INDIRECT  COST  FUNDING 


DEPT.  OP  APPROVED  APPROVED  ACTUAL  SHORT  OVER 

EDUCATION  INDIRECT  INDIRECT  FUNDING  FALL  RECOVERY 

COST  RATE  COST 
BUDGET 


FY  «79* 

Boadstart  Opor. 
Hoadatart  H/C 
Pr«-School 
Titlo  IV 
Taacher  Training 
Voc.  Ed. 


7.(% 


SUB  TOTAL 


4415 

15K 
4320 
22115 
4924 

11735 


14476 


4415 
15l( 
€320 
22115 
24  3( 
0 


36*4* 


0 
0 
0 
0 
0 
247 


"T4T" 


FY  MO* 


20.9% 


ABS-CED 
Boaditart  R/C 
Botdatart  oper. 
Fr«-5chool 
Kaadatart  T/TA 
T««chcr  Training 
Titlo  XV 
Titla  XV  Library 
Voc.  Ed. 


13(51 
301 
15204 
24771 
9(1 
23215 
70417 
2321 
3100*7 


0 
0 
♦  0 

21114 

0 
0 
0 

>o 

23305 


13(51 
301 
15204 

m 

2  3215 
70417 
2321 
14702 


0 
0 
0 

340C 
0 
0. 
0 
0 

0  * 


SUB  TOTAL 

11*662 

5l4»» 

146919 

346i 

FY  *«• 

17.7% 

I.X.R.E. 
ABE -GEO 
Iteadatart  H/C 
Koadatarfc  Opor. 
Preschool 
Hoadatart  T/TA 
Treacher  Training 
Titlo  XV 
Voc.  Ed. 
Day  Care 
C.A.I/ 
Titlo  IV-A 

3135° 
1(977 

.  (90 
20171 
11050 
912 
21934 
30(11 
29141 
25442 
21323 

3111 

*hl35 
(731 
0 
0 

(175 

0 

9411 

142(0 
"  0 
10924 
4920 
0 

0 

10239 
(90 
20171 
11175 
912 
125 1(  ' 
1(421 
29141 
14511 
16403 
31*1 

oooooooooooo 

SUB  TOTAL 

192351 

56276 

1340M 

6 

TOTAL  . 

122729 

313949  . 

% 

3(53 
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DETAIL  DV  FEDERAL  DEPARTMENT 
THREE  YEAR  HISTORY  OT  IKDIRECT  COST  FUNDING 


deft  6*"  iitALTH 

4  HUMAN  SERVICES 

APPKOVLU 
INDIRECT 
COST  RATE 

APPROVED 
INDIRECT  * 
COST 
BUDGET 

ACTUAL 
FUNDING 

SHORT 
FALL 

OVER 
RECOVERS 

rt  4?9» 

lUalth  K*ti*ge»cnt 
X..F.N. 

7.S% 

3535 
11S4 

3132 

v  0 

403 
1154 

0 

0* 

SUB  TOTAL 

4619 

3132 

,  1557 

o 

rt  mtoi 

M«*lth  Managcuant 
L.F.N. 

Watar  t  Sowor 

20.9% 

4 

9342 
5456 
1119 

9590 
5496  ^ 
•  0 

0 

111? 

241 

*  0 
0 

SOB  TOTAL 

16657 

15016 

1919 

•  < 

241 

.  FT  «M«  17'7% 

Haalth  Ha»ao#»ant 

CHR/KCH 

Contract  Ho a 1th 

Social  4  Nutritional  S«rv» 

14797 , 
15726 
17570- 
7191 

14797 
15726 
17570 
719* 

0 
^0 
0 
0 

» 

• 

SUB  TOTAL 

55991 

.  55991 

0 

TOTAL 

4 

77337 

74209 

3376 

249 

t 

f 
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*  ,  j-  - 

OCTAU.  »Y  FEDERAL  DEPARTMENT 

TIIREB  YEAR  HISTORY  OT  INDIRECT  C«ST  FUNOIK6 


dept  or  approved       atproveo  actual  '       short  over 

H.V.D6.  INDIRECT  INDIRECT  FUNDING  FALL  RECOVERY ' 

^  COST  RATE  ' . COST  "         /  4 

•     BUDGET  * 


:      i.o.d;  7ii  >  '        is  -  Via  '      *  o  »  '  ,  nz*  *      o  <  I  \ 

M.O.D.  54-4  .                  55199             ,  0          '  55149  vs   o  ' 

 .  V                                                                                    >            '  **  * 

"  : — ! — ;  ^ — ■ — 'r— — ; — ■  =  1 — t — •  *  v. 

SDHTOTAI.  .    f  /        5«101         ,%   V  4'  5>1Q1  ^ 

*           '  '  '         ,*            \  •   "'   t  '           #  "    '     '  ' 

-              »s.\*  20.9%'*'-*  \.      •     \  .  *    %-  <• 


«  ♦ .  '  '         ft     *      „  o  y/r.  »     '  i>  "    *  »  1 


'   ....    **•''*.  -.vv  •  *.;..       »..*•-  v-"^'-  >•  r-   -  4 


,v/     ...  _   •  •   •  -  •  ^ 


?^-ERJCt   ' ..         -  •  o-         ."'  v 
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'  -     DETAIL  DY  FEDERAL  DEPARTMENT 
THREE  YEAR  HISTORY  OF  INDIRECT  COST  FUNDING 


V   

DEPT  OF 
JUSTICE  * 


INDIRECT 
COST  RATE 


FY'*?*", 

Non« 


7A% 


ACTUAL SHOUT 


OVER 


APPROVED  'iNDI^ECT  FU^dTnG  "FALL .  RECOVERY 

COST 
BUDGET 


n  mo* 

L.E.A..A. 


FY 


20.9% 


17.71 


*AU«rfUtiv«  Ed. 


1S27 


340*3 


TOTAL 


35190 


34063  M«7 
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DETAIL  DY  FEOK'RAL  DEPARTMENT 
THREE  YEAR  HISTORY  OF  INDIRECT  *COST  FUNDING 


OEPT  OF 
LABOR 

approved 
indirect 
cost  rate 

AFFROVED 

INDIRECT 
COST 
BUDGET 

ACTUAL 
%  FUNDING 

SHORT 

OVER 

FY  "79" 

7.6% 

Titlo  ZZ 
Title  III 
Titlo  IV 
8.Y.F. 

y.b:t.f. 

15546 
10216 
22042 
2461 

•   3120 - 

0 
O 
0 

s 

15946 
10216 
22042 
2461 

0  ' 
0 
0 
0 

Y.C.C.I.F.  ^ 

9615  t 

0 

96  IS 

0 

Sub-Total 

64106 

0 

64106 

0 

FY  -10 * 

20.9% 

k 

C.I.P.  Admin. 
C.S.T.A.  Adaiin. 

• 

120 
19479  , 

0 

p 

120 
19479 

0 

.  .o 

SUB  TOTAL 

19539 

0 

19599 

0 

FY  Ml" 

17.7*  ' 

C.E.T.A.  Adain. 

JU3I0 

m,  12310 

0 

b 

TOTAL 


96715  12380  '  .        -  14405 


0 


■I  • 
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•  DETAIL  BY  FEDERAL  DEPARTMENT  5* 

i-  •  1 

'  THREE  YEAR  HISTORY  OF  INDIRECT  COST  rUNDINC  , 

«  J  jh.   

DtfT*Or  'APPROVED    ^    APPROVED  ACTUAL  SHORT  0Y?* 

TREASURY*  .              INDIRECT  ,       INDIRECT  PUNDING  PXIX  RECOVERY 

*     /  ,  COST  RATE  COST 

•  •  ,  BUDGET 


PY  '79*  .  7.6% 

Xtv«nuo  Scaring 

/  t 

PY  '"lO*  20.9% 


XI09  0  1909 


4507 

FY>I1«  .     „  17.7%      "\  , 

Rtvcnua  '/h*r\n<j  \       0  ^ 


DnU.o 


V 


450* 


<  -  *-     -        .  * *31*-  -0-         :      6316     ,  0,. 


.  TOTAL 


95 
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*     DETAIL  DY  OTHER  DEPARTMENTS 
THREE  YEAR  HISTORY- OF  H»IRECT  COST  FUNDING 

STATU  or 

APPRQVW) 

APPROVED 

ACTUAL 

SHORT 

WISCONSIN 

-INDIRECT 

INDIRECT 

FUNDING 

FALL 

RECOVERY 

• 

COST  RATE 

COST 

B  '  

BUDGET 

V 

re  9i9*x 

MONK            *  . 

0 

0 

.0 

0 

FY  MO* 

20.91 

M.X.K.JS. 

3(11 

I  0 

.  3(11  * 

o 

Day  Car* 

1*205  , 

1  0 

1420S 

0 

Alcohol  &  . 

Drug  Abut* 

(5(4 

2<7» 

3IIS 

0 

Ag*ncy  on  Aging 

37(4  *  , 

37(4 

.  0 

'  Youth  Cantor 

•94 

•J" 

•94 

0 

8-umaar  Feeding 

4414 

0 

4414 

0 

*.W\l.F.t 

•  157(1 

9300 

(4(1 

0 

o.m.a.w. 

.4*45 

0 

4t45 

0  *"t 

Waatherlzation 

90 

0 

90 

0 

Upward  Bound 

149 

0 

149 

0 

1793  \ 

0 

1793 

0 

» -  v ' — - 

-rr  r-. — 

SUB  TOTAL 

5(1(7  , 

11979 

44***" 

0 

FY  W 

17.71 

W.E.C.C. 

22710 

K»  0 

22710 

0 

H.I.R.E. 

4422  « 

2350 1 

'2072 

0 

Alcohol-4 

Drug  Abuse 

5011 

2757 

2254 

0 

Agency  on  Aging 

57(0 

0 

57(0  t 

0 

Energy 

4013 

0 

40t3 

0 

•R.N7I.F, 

12143 

5(15 

(52  • 

0 

SUB  TOTAL 

54129 

10724 

43407 

0 

110296 


22701 


•7S9S 


7 
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DETAIL  QX, OTHER  DEPARTMENTS 
THREE  YEAR  HISTORY  OP  IKOIREC^  COST  FWDINC 


OVER  ■ 
RECOVERY 


STATU  OF 
WISCONSIN 


APPKOVfcO 
INDIRECT 
COST  RATE 


APPROVED 
INDIRECT 
COST 
BUDGET 


ACTUAL 
FUNDING . 


SHORT 
FALL 


FY  «79« 


7*41 


NONE 

0 

0 

0 

'  0 

FY  MO- 

20.91 

X.X.R.E. 
Day  Cars 
Alcohol  i 
Drug  Abuse 
Agency  on  Aging 
Youth  Center 
Suaoer  Feeding 
R.N. 2. P. 
O.H.A.W. 
Weathorlzation 
Upw*r<4  Bound  * 
X»P.A." 

3€ll" 

14205 

4544 
3744 
194 
4414 
•  15741 
-  4145 
90 

149  ' 
1793 

0 
6 

2479 
0 

.0 
0 

9300 
0 
0 
0 
0 

3411 

14265 

3115 

3744 

•94, 
4414 
4441 
4B45  ' 
90 

149 
1793 

0 
0 

0 
0 

•  o 

0 

o 

0 
0 

SOB  TOTAL 

54147 

11979 

44111 

.  0 

FY  -11- 

17.7% 

t 

H,E.C.C. 
X.  X.R.E. 
Alcohol  t 
Drug  Abuse 
Agency  on  Aging 
Energy 
R.N.X.P, 

•  '  "  22710 
4422  * 

5011 
5740 
4013 
,  12143 

j  '  o 

2350  . 

2757 
0 
0 

5415 

22710 
2072 

2254 
5740 
4013 
€521 

0 
0 

0 
0 
0 
0 

 A  

80B  TOTAL 

34129 

10722^ 

43407' 

0 

TOTAL 

U0294 

2270^ 

17595 

0 

*■ 

p 

-93  m 
Senator Com:*.  Ms.  I£dmo ?  ' 

♦ 

STATEMENT  OPMAXEKTE  ZDMO,  MEMBER,  EDUCATION  COMMITTEE, 
FORT  HALL  BUSINESS  COUNCIL,  EORT  HALL,  IDAHO,  ACCOM- 
PANIED BY  HOWARD  EUNKE,  ATTORNEY 

Ms.  Ei>mo,  GochI  morning.  I  ain  Maxino  Edmo,  from  the  Shoshone- 
Bannock  Tribes  in  Fort  Hall,  Idaho.  I  ain  accompanied  by  Howard 
Funke,  our  tribal  attorney,  to  my  left. 

The  testimony  which  I  will  give  ii>  in  opposition  to  the  implementa- 
tion of  the  grant  .process  ih  the  manner  in  which  the  Federal  Gov^ 
ernment  caniej  but  its  historical  find  special  legal,  relationship  with, 
and  resulting  responsibilities  to,.  American  Indian  people. 

I  think  our  resolution*  state  our  points  be*t  so  I  have  written  testi- 
mony here  for  those  of  you  on  the  panel,  * 

Senator  Cuiifx.  Your  written  testimony  will  be  made  a  part  of  the 
♦record  of  this  hearing.  j  *  V  t  a 

-  Ms.  Edmo.  The  Indian  Self -Determination  and  Educational  Assist- 
'  ance  Act  oflQTo  is  a  complete  Indian  bill  and  I  believe  that  tribal 
government*  prefer  this  act.  I  quote  from  our  resolutions-: 

The  Department  of  Inferior  has  prepared  draft  revisions  to  the  regula- 
tions implementing  Tublic  Law  93-638,  the  Indian  Self-Determination  and 
Educational  Assistance  Act  of  1975 ;  an<r  ■  * 

Whereas  mku  draft  revisions  'would  eliminate  the  existing  contracting  au* 
k  thority  under  93- and  replace  same  with  grants  and  cooperative  agreements t 

Whereas  such  draft  revlslons.are*based  upon  a,  legal  opinion  by  the  Deputy 
Solicitor  of  the  Interior  Department,  dated  April  28,  I9S1.  which  concludes 
that  elimination  of  existingjeontracting  procedures  under  Public  Law  93^63^ 
Is  mandated  by  JJie  Federal  Grant  and  C<*oi>erntivc  Agreement  Aet  of  1977, , 
Public  Law  95*224;  and  »  ,  * 

Whereas  th^  foregoing  Deputy  Solicitor  s  opinion  is  legally  unsound  and  un- , 
wise  as  a  matter  of  pol ley  ;  and    *  .  * 

Whereas  any  unilateral  elimination  of  the  contracting  program  without  the 
Consent  of  the  Rhushune  Bannock  tribes  and  other  affected  federally  recognized 
Indian  tribes  is  violative  of  the  letter  and  spirit  of  93-638 ;  and 

Wherea*  the  Slm-shone- Bannock  tribes  .strongly*, desire  to  re*tain  the  option  of 
contracting  jmde^r' Public  Law  9$~G38  as  the  most  effective  approach  for  achiev- 
ing the  political,  cultural,  and  economic  self  determination  guaranteed  to  the 
tribes*  under  the  1808  Fort  Bridger  Treaty;  Therpf6l^fcgU 

Ucaolud  &//  the  liu.nnc&s  Councit  of  the  Shoj^nc^anno^Tribc^  That. 

One.  the  Council  strongjy  opposes  any  change  in  existing  Public  Law  93-638 
regulations  whereby  the  contracting  option  would  be  eliminated  without  the  con- 
sent of  affected  tribes; 

Two.  the  Council  would  strongly  support  revisions  in  existing  Public  Law  93- 
638  regulations  which  retain  the  eon t rat  ting  option  and  which  streamline  current 
contracting' procures  in  order  to  maximize  tribal  self-government  as  envisioned 
by  Public  Law  93-638.  ' 

.  Thi*  i.s  our  resolution  in  fegartl  to  the  block  grants,  the  consolidated 
tribal  grant  program: 

Whereas,  in  accord  with  the  administration  policy  and  budget  initiative,  the 
Bureau  of  Indian  Affairs  last  ye*arhad  proposed  a  consolidation  of  10  programs 
under  one  block  grant  called  the  consolidated  tribal  grant  program  and  that  tho& 
programs  would  also  undergo  budget  reductions  and  consolidation  of  funds,  and 

Whereas.  9  of  the  10  programs  are  on  the  banuVannl>sis  or  Indian  priority  sys- 
tem and  Johnson  (VMalley  is  distributed  by  a  formula  required  by  law,  and 

Whereas,  the  CTGP  provided  for  no  consultation  ^ith  tribes.  Some  education 
programs  wpro  included  in  thfe  CTGP  without  consultation  to  determine  i£  tribes 
wanted,  education  programs  included  in  the  consolidated  grant.  In  the  case  of 
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ftnson-O-Malley,  the  Inclusion  of  JOM  moneys  In  CT^P  ^directly  violated  exist- 
Ing  JOMj regulations,  as  detailed  In  title  XI,  Public  Law  05-561  and  elsewhere, 

anWherea*.  the  BIA,}n  Its  attempt  to  carry  out  a  proposed  CTGP,  hL  apparently 
drawn  its  authority  from  Puhllc  Law  05-224,  appears^o  be  contra.W  p  the  lan- 
guage contained  and  set  forth  In  Public  Law  03-638  and  public  Law\0o-561 ;  and 

Whereas,  the  BIA  maintains  that  this  consolidation  would  be  more  effecj Ive  and  ,  . 
In  no  way  disrupt  the  Tribal-Bureau  relationship  nor  will  It  deviate  from  Public 
Law  03-638  and  self-determination ;  and  »         •  •  ... 

'  Wherau.  for  fiscal  year  1083  tfc  BIA  plans  to  expand  the  consolidated  bloclc 
--^grants  programs  to  Include  three  blocks  of  consolidation. 

•  ,  The  firrft  consolidation  is  education,,,  the  second  even  goes  into 
trust  areas,  which  we  are  really  concerned  about,  and.  the  third  will 
be  community  and  social  services. 

wherpiK!  unanswered  bv  BIA  are  questions  about  the  level  of  funding,  redue- 
• .  JFS fore ESSES [of  admllterlng.  availability  of  administrative  or  contract 
support  funds  for'  tribes,  legal  mechanisms  for  contracting  or  granting  funds  to 
tribes.  •  » 

•  And  then  our  tril>e  went  in  opposition  and  sent  in  our  resolution 
in  opposition  to  what  they  are  doing.  We  feel  this  is  merely  a  vehicle. 

■  for  cutting  services,  staff,  funds,  at  the  reservation  level.  I  further 
quote :  •  •  i  • 

'     Whereas  the  tribe  should  continue  Its  efforts  to  oppose  the  attempts  by  the  BIA 

•  to  amend  reflations  regarding,  and  Implementation  and  administration  ngUn- 
ments  of  Public  Law  03-638  by  substituting  and  provision  of  grants-in-aid  for  the 

•  Contractual Prov ls¥ns  required  pursuant  to  this  act.  recognizing  tbeaUeged  Ille- 
gality and  the  potential  harm  to  Indian  tribes,  Indian  school  boards,  and  other 
Indian-entitles,  If  these  regulations  were  to  be  so-amended. 

. :       In  our'resolution  we  stated, that :  s  » 

.  XttrtSS  That.the  BIA.should\e  mandaT^d  by  Congress  Jtandlng  to 

the  10  programs  to  thellne  Items  where  originally  funded  and  to  continue  funding. 
.     programs  through  the  existing  line  items  for  programs  Intecal  year  1083  with  no 
reduction  In  service,  stair,  and  funds. 

One  of  the  reasons  for  the  concern  that  we  have  is  that  we  see  the 
current  revision  of  "638r  regulations  to  conform  to  the  requirements  qf 
95-224  and  establish  a  system  of  assistance  grants  m  place  of  Indian 
self-determination  contracts.  It  provides  BIA  with  a  paperwork  vehi- 
cle compared  to  that  of  the  U.S.  Department  of  Education  for  render- 
ing Federal  aid  to  education.  .  «  .  ^ 

Its  initial  stated  purpose  is  Indian  self -determination  grants^ut 
'  onlv  a  few  changes  would  have  to  be  made  to  convert  it  to  Indian  edu- 
cation grants  to  State  school  systems,  and  this  is,  one  of  the  concerns 
that  we*  have  also.  .  ,       .  . 

In  the  reorganization  attempts  also,  the  BIA  is  becoming  mcreas- 
rnglyQ  limited  in  its  scope  and  ability  to  "provide  services  to  Indian 

^Wcfeel  that  the  logic  behind  the  reduction  of  personnel  ceilings  in 
tho  BIA  is  pressure  being  placed  upon  tribes  to  contract  under 
and  if  you  contract,  you  really  have  np  need  f orthe  nositmns.  And  ui 
our  reorganization  statement  that  was  submitted  in  Writing  to  this  ctifo-  - 
mittee,  wo  stated  also  thatAve  prefer  that  the  BIA  continue  to  admims- 
,  ter  theW  programs  because  in  thesfc-tunea,  WJtbJimiM,^^  — 
'  funds  to  tribes,  wo  see  no  need  in  contracting  by  our  tribe. 
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would  kS  tohlrn  Hn,'r0r  tPStim°ny  ™  WrifcinS  ■»  a.^r  date  and  I 
tionsbv  thVeVnTitt  ^  °VCr  t0  °Ur  att°rney  Ufiless  there  are 
jWor  Corns*.  Thank  you  very  much.  WouVl  you  state  your  name 

K^faw  T?a?R»nrlTf  £?Ioward  F,1.»ke-  I  am  a  member  of  the 
ivj 'weenaw  way  iiand  of  Chippewa  tip  m.  northern  Michimm  T  nm 
tribal  attorney  for  the  Shoshone-BannJck  Tribes       mcl1^  l.  am 

Pubis  lT^yw:;1^.10  zmmcnt  ?n  t,,e  pr°p°sefi  «*kw  to 

imZL  «,      i  n   AT5'  1>oll0VP  thpso  "V'Siorfs  arc  unwarranted  and- 
i  unwe^ary  and  illopaMnd  a  matter  of  poor  policy  We  u rce  t  at  tho«S 
^i^FM™  «*»  consideration.  To* it  KSffifS 
iWl  S  T  ,acl,"V,lstr^10»  to  effect  substantial  changes  in  proVams 
at  tnbal  lolol  without  any  input  from  the  tnl>es.  without  anvCt 

-  «*  ^  s  25  ass; 

in  this  caVp  ,t  is  based  on  some-of  the  weakest  l*«ul  analysis  I  have 
know'"  ?  t^oIX  r  iS  UMW«Blo  by  any  le^al  standard  that  I 
dn  ir,  V,  tot1a,,>  ^,s,,°^«ls  established  rules  of  Indian 'law  very 
similar  to  the  deeiMons  in  OUphant  and  the  CW-  case  '  *  * 

i  V o       «  P™?'0?1  off°cts  »f  the  provisions  at  tribal'level  for  the 
ton  dESil  rT  "aV<'  ""I™"™1  -vereproblcms  l«koX5Kt 

.  \\  e  cannot  afford  to  have  bureaucratic  mess-ups.  We  are  oneratin<r 
2 flJST  S'4 1  a"  °f  °Ur  tl'^1  f*lndS  l,°in"  laired  into  rl  's  ^  ' 
Sl,4ram«  S°Ve,'nrnent-  WC  Can  I,0t  aff01^  t0  tak»  ^nces  with 
Jn^fbanL^Af0  ^nf»*<l  »n<l  they  are  nervous  about  what  is 
of  Sfe  !  lP!  ^°r,al0  '5  ve,r-v  low'  Everybody  back  there  is  aware 
Jli  Z  nS™  -TT°n  ln  thlS  ^"ntr^  aml  they  are  »>so  aware  of 
Sdgets   admin,Stratl0n  strategy  15  in  ^tting  programs  and  cutting 

'  chwe^^ljL!10*  °PrP0Sed  t0,fiscal  accountability.  We  just  want  a 
ho«-  L  ^^^"V".^  for  ourselves  what  programs  we  wi  1  havo  and 
,  how  we  will  administer  those  programs.  • 

r„«Ylth/:ilI/he  -"u'!^  ?oin"  on'  tho  t,,ibo  is>very  l^ry  of  what  tho 
mJmativation  is  behmS  all  of  these  revisions.  list  year,  the  Bureau, 
proposed  comprehensive  development  grant  programs  and  these  were 
not  approved  by  Congress  Shortly  after  tLt,  they  came  out  with 
his  I  hey  imveded  (Tils  dubious  legal  theory,  and  they  suddenly  * 
want  to  turn  all  the  contracts  over  into  a  grant  system.  We  believe 
that  it  is  just  a  ploy  tp  acjuevejgdu^ 

^^f1^^  uO^TbilTty  and  local  conQ^nTJcknt 
administration.  *  [ 

iJTiT'T  (i'0"K«    M*^d0  5#  <lisaff,pe  with  the  deskc  to  have  more 

St 1  i r01" f  PXibll!ty-  PV  >°"  ait  »yin«  is  th»fc  ^  is  really  a 
guise  to  achieve  budget  reductions  and  calling  it  local  control?  - 
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Mr  Funke.  I  do  not  think  they  are  reftlly  being  honest.  I  do  not 
think  they  S  giving  us  the  straight  dope.  They  talk  about  increased 

•  ,  Sff  SSJT1 $  increased  flexibility,  'but  I  think  F^dmg  W~ 

the  lines— I  do  not  think  you  have  to  read  between  the  lines,  the  rea 
goal  £  ^reduce  the  amount  of  funding  available  to  us  at  the  tribal 

leWhv  else  the  big  problem  over,  determining  exacfy  how  indirect 
coste  It  Support  seVtfcs  are  going  to  be  hanSled?  .We  do  not  know  . 
tothi! 'day  exactly  how  that-is  goingfo  be,  how  they  are  proposing  to 
assist  us  in  administering  our  programs.                    •  •,!„  .  „ 
'         The  Bureau  grant  program  presently  has  no  system  similar  to  the 
one  under  the  gVant  program.  There  is  nd  program  support  money. 
The  budget  and8the  Bureiu  request  no  rtonegfcr  any  such  ^tance. 
'This  tells  us  that  the  operating  subsidies  will  have  to  be  taken  from 
our  service  moneys.  Due  to  the  cuts  thWe  have  already  fV*™9* 
■  at  the  local>vel,  and  already  reducedlnbal  revenues,  we  do  not  have 
the  ability absorb  these  costs,  _   .  ,  .  A 

#  ILTtlVinceptipn  of  638,  the  rules  and  rations  %S*g** 
>      by  the  Department  have  done  nothing  but  set  the  tribes  Jack,  in  my 

opinion,  in  their  attempts  to  run  the  programs  Even  under  the  con- 
•   •  tractine  program,  they  insufficiently  fund  tribal  programs  as  it  is,  . 
-  and Ithfn  S^sTo  be  accountable  and  run  effective  programing  with- 

°Uffif  lotions  cost  problem  is.  remedied,  realistically  I  do  ■ 
not  see  how  ^Bureau  can  go  through  a  major  "organi^on  of 
basically  its  entire  department  moving  around  all  its  JgWJjM 
'structuring  all  the  responsibiHt  es  moving  office^a^ 
ant  confuiion  that  goes  with  that  and  then  embarkmg  or a  new 
'     economic  development  program.  Then,  at  the  same  tim^^us"n| 
Tall  the  funding  cutbacks  that  thev  are  « W?Sk  Sttoffto 
the  total  elimination  of  programs  And  now  they  Pick  this  time  to 
change  the  major  funding  source'that  we  use*  as  a  funnel  for  Federal 
dollars  into  the  tribal  systems.  .       •  • •  _  , 

They  want  to  do  tlft  all  by  the  beginning  of  the  next  fiscal  year. 
I  do  not  see  how  they  can  accomplish  that,  realistically.  . 

We  aA  the  questW^h  all  this  confusion  incur  key  Programs 
how  arYwe  expected  to  move  forward,  and  they  keep  asking  n*  to ,  do 
•  lon*-rance »  plannW.  Those  three  or  four  ma  or  undertakings  they 
a^coSnC3in  the  next  3  months  is  not  long-range  planning 

^'addition  to  the  dubious  legal  analysis"  that  they  have  come  up 
w&3aE  cost^eraaonsprfbtem,  and  the  logistic  ^posgbihty 
of  all  this  change,  I  think  the  most  important  thing  s,  the  Bureau 
and  he  administration  have  abandoned  the  purpose  behind  the  Indian 
Self-mtermmation  Act.  That  act  was  designed  to  torn  oyer  delivery 
o  !  S3 fSEkSbr  contracting  those  to  the  tribes  its  a  means  of 
v-  -^SfS§M  responsibility  and  administrative  costs,while  allow- 
i^ff  thS  tribes  to  determine  their  own  destiny  and  being  accountable 
ffihefr  owf  confluents.  The  act  was  intended  to  be  a  process  and 
not*vnm£™**™&*  has  in  realy  turned  that  mto  a  program. 
They  Emade  it  a  program  designel  to  be  administered  bs ahem, 
thereby  justifying  their  increased  administrative  costs  and  the  growth, 

lot  ■  ' 
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of  their  function  whiclj  is  contrary  to  any  intent  of  *th6  act 'in  the 
first  £hce. 

In;  point  of  fact,  the  Bureau's  administrative  costs  have  neadx 
doubled  since  1975Vhen  the  act  was  put  intx)  effect.  The  whole,  pur- 
pose behind  that  act  was  to  reduce  costs,  reduce  administrative  costs, 
and,  let  the  tribes  have  more  responsibility  and  say  in  how  they 
.  administer  those  programs.  ' 

Doubling  of  admini^rativc  costs  i»  not  e\  idence  of  fulfilling  of  the 
congressional -tribal  intent^  Tlie  BTA  administration,  under  638,  is 
supposed  to  be  reduced  and  not  increased.  Their  actions  have  thwarted 
the  intent  of  Congress  and  the  intent  of  the  tribes  in  passing  638, 

Duo  to  our  powcrlessness  on  the  tribal  level  and  congressional 
'abdication  of  its  responsibility  to  insure  its  laws  are  carried  out  jn 
the  manner  intended,  tribes  are  caught  in  a  catch-22  situation  where 
we  must  come  back  tQ  this  Congress  and  battle  against  the  same  en- 
trenched power  structure,  over  these  very  same  issues,  which  should 
have  bqen  decided  back  in  10V5.  We  are  constantly  evaluated  and 
scrutinized  on  our  "ability  and  our  effectiveness  in  implementing  the 
intended  goals  and  'objectives  of  our  contracts  and  our  grants.  We 
chftfletoge  this  comnnittee  and  Congress  to  insdre  that  its  agencies»are 
subjected  to  the  same  scrutiny.  t  v 

Congress  can  go  on  passing  laws  which  Indian  people  adafbantly  * 
support,  but  >  without  critical  and  effective  oversight  by  Congress  of 
these  la%vs,  and  their  implementation,  it  is  worse  than  passing  no 
laws  at  all.  * 

I  believe  we  have  a  good  law  on  the  books  in  Public  Law  93-638 
already.  *The  problem  is  the  self-serving  and  paternal  interests  cir- 
cumventing that  lawt  which  they  are  supposed  to  enforce.  Thajik^ou. 
.Senator  Cohen.  Thank  you  very  much. 

Ms.  Edmo,  your  prepared  testimony  will  be  entered  in  the  record 
at  this  point.  „ 

[The  statement  follows.  Testimony  resumes  on  p.  108.]  t> 
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•The  testimony  which  I  will  give  .s  in  opposition  .to  the  ,-ple-entation  of  the 
Process  in  the  -an'ner  m  which  the  Federal  Government  carries  out  itt 
historical  ^  special  1*0*1  Relationship  with.'and  result**  responsibilities 
to  Awnca'n  Indian  people      Several  points   need  to  be  considered: 


(11 


The  relationship  between  the  United  StatM Government  and  the 
various  tribes  of  AmerTcan  Indians  is  a  unnue  and  special  one  ' 
that  cannot  be  equated  with  the  relationship  of  the  Federal  Government 
and  the  s'tates  that  collectively  make  up  the  gove^ment  of  the 
uWd  States  of  taerica.    The  relationship  between  the  Tribes  and   t  ' 
'  the  Federal  Government  is -that  of  one  sovereign  to  another .?  Since 
this  is  the  case  the  application  of  P.L.  95-224  which  applies  to  . 
the  relationship  of  the  Federal  Government  to  the  states  does  not 
apply  to  its  relationship  to  the  Indian  Tribes. 

i 

(2)   Under  P.L   93-638.  Indian'  Sel ^Determination  and  Education 

Assistance  Act.   the  Congress  of  the  United  States  acknowledges  the 
fecial  historical  and  legal  relationship  that  exists  between  the 
American  Indian  people  and  the  government  of  the  ynited  States  and 
affims  its  position  to  promote  the  maxima  Indian  participation 
,n  education  and' other  Federal  services  to  Indian  communities.  The 
implementation  of  the  grant  process' will  maximize  the  involvement  of  . 
the  Federal  Government  through  the  Bureau -of  Indian  Affairs  in  the 
.     carrying  out  of  thefcderal  responsibilities  to  the  Indian  people. 
(See  Section  6.  paragraph  2  of.P.L.  95-224)    These  two  ideas  are  in 
opposition  to-each  other  and  cannot  be  reconciled.    Since  the  impact  >% 
of  the  earliest  law  (P.L.  93-638)  must  dicatate  the  policy  of  the 
•  Government  (Federal  Covenant  of  the  United  States),and  ^ 
sh*  to  the  fribes  as  representatives  of  the  Indian  people,  the  grant 
"    process  cannot  logically  be  implemented.  , 

(3)   By  its  very  definition  the.word  contract  defines  the  relationship 
>  that  exists  between  the  Federal  Government  and  the  Indian  Tribes, 
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A  contract  is  "a  binding  agreement  btween  two  Or  nore  persons  or 
parties  "   A*n  agreement  is,  negotiated  between  the  parties  and  as 
such  reflects  the  desires  and  wished  of  both»parties  involved. 
This  is  is  essential  to  ensure  the  maxirouro  involvement  of  the 
Indian  people  as'stated  iq  P.L,  93-638     A  grant  <Jn  the  other 
hand,  implies  a  gift  or  giving  of  something  from  one  party  to  c 
^the  other.    Oie  (the  contract)  is' a  bi-lateral  agreement  while 
th§e#other  (the  grant)  is  unilateral  in  nature 

(4)    The  Congress  of  the  United  States  Government  has  acknowldeeed  that 
theVe  1$  a  special  relationship  between  the  Indian  People  and  the 
^Unitea  States  Government.    It  should  be  noted  that  this  relationship 
was  established  by  "treaty     (1868  Fort  Brtdger  Treaty  In  the  case  ' 
of  the  Shoshone  Bannock  Tribes)    This  relationship  clearly  established 
the  political,  economic,  and  cultural  rights  of  s*l f-deteru»nation 
for  the  Indian  people    fThe  maximum  involvment  assured  by.  the  contract 
ing  option  is  essential  for  m  continued  progress  6f  the  Indian 
people  toward  these  goals  « 

t 

,($)    It  should  be  carefully  noted  that  thellnited  States  Government 
willingly  Accepted  the  special  responsibility  that  exists '  toward 
.the  Indian  people     There  is  fib  moral  or  legal  way  for  it  to  ' 
escape  this  responsibility.    The  indian  people  must  be  given  more 

^      involvment,  as  promoted  by  the  negotiations 'of  contracts,  not  less 
as  promoted  by  the  grant  process. 


light  of  these  considerations,  and  as  representative  of  the  Shoshone-Bannock 
Twbes,  I  ask  that  the  contracting  option  be  retained  as  the  one  which  will 
move  the  tribes  toward  the  goal  of*se)f-*determination.    It  is  no  more  just  for 
the  government  to  impose  requirements  upon  the  Tribes  unilaterally  through  the 
grant  process,  than  it  would  be  for  tne  Tribe*  to  arbitrarily  impose  requirements 
upon  the  Government  of  the  United  States.    We  must  continue  to  negotiate  in  * 
ordetr  to  ensure  fair  and  equitable  treatment  to  all  of  the  American  Indian  t 
people    Attached  is  fa  copy  of  a  trioal  resolution  expressing  the  official- 
position  of  the  Shoshone  Bannock  Tribes. 
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TRIBAL  6UX»_ WNI^UMOJJK. 


cortra**  schools 

There  are  equal.,  ^peUinq  reesons  to  «U»i £  P™»* .fEXSl'ThT 
tie>  to  Indian  children 

'•  ,„,  sr-swisss  ^wsTr^^S"*^**' 

level 

..    .  Ih.  B1A  is  proposing  to  expand  U.W  ^"^^J^g,*  outlines 
Jndjan  people 

;      in  conc>us-on.  we  «ust  *ave  the  ^P°^'°'  ^Y/^Tnd*an  sl^de  tergal  ion' 
SSv'e  in  the  past,  in  order  to  insure  the  real    a ion  o    true  Indie n  s ^  Mlj(s 
y&Uhout  adequate  education  you  can  "ever  expect  »  P°P^aJ  ™clion.    Our  future  and.  the  . 

stc^iu/iir;0:rarodd^^!rth:opa^srtsd^iuh  ^  «*»«.. 

to  the  achievement  of  self -determinant  iu  procedure  is  - 

allow  the  delay  or'erosion  of  progress  that  will  occur  it  tne  grar 
implemented  * 

We  w',11  request  that  the  record  re^m  open  for  further  testify  fro™  our  Tnbe. 
Thank  you  *       -  , 
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'go    no-*  at  .      Z:  1*5  -hat  these  programs  included  would 

*  °  9C  ^  iet  rwfuctioTs  .and  consolidation  of  funds;  ar.d 


ufi5  p. US 
qpnsoZ ids 


WHEREAS,  r.me        t.n«  tin  programs  dre'  0n  the  band  analysis  or 
fo1:ul3?rc^:CaSor  Uwflndp^  "  *  * 

^V*EA3,  the  (CWS?)  provided/  for  no  consul  tat  ion  *yith  Tribes.* 
Sou  education  prolans  were  included  in  the  c«GP  without  consult- 

>  °o ?:""in-^n.Tri^%?anted  edu,c*Von  P"*r.M  incluSS  in 
.Jo  f!  t:d  vrant.     ,n  the  case  of  Johnson  O'Mallev,  the 

reSulJ •  onf         m0n^LXn  CTGP  dlrectly  violated  existing  joh 
;;3ttljtlOM'  "  m'TVlt  XX.  P.L.  95-561  and  elsewhere; 

*  *- 

its  "attempt  toVcarry  out  a  proposed  CTGP ,  has 
authority  from  P.L.  95-224  'appears  to  be  con- 
contai-.e^  and  set.  *orth  in  P.L.  93-638  and 


WHEREAS,  the  bin,  in 
apparently  dra«r.  its 
tary-  to  the  lap  ;ua^e 
P.L.  95-3t>l  ;  dnd 


Hih:  '  the  *iA  ^at  this  consolidation  would  be  more 

w  :1    "Lvn°  WJyf?*S?u?^the  T^/Bureau  relationship  nor' 

vri.l   xt.  deviate  fro*  P.L.  93-633  and  self  Determination;  and 

S?:!^?;   f?r  C45«<y««  l«8>t?e  BIA  Plans  to  expand  the  consoli- 

WriEfc£AS,*tre  first  proposed  block  *x  "education-  and  includes"'  *  • 
''^^r^^:;'°?  SC'',°Uf?h:?!'  "adal*  ^cation.     Johnson  O'MaHey 
95-471*  lnd  #C\  l,nl^y  College  funds  »nde^sP.L. 

erbn^-f;   ;;%^cor3  c,-,ol  .8at  ion  v-.ll  be  designated  "Community 
scn-V:  L  ;    "a-u"1  resource  development",   and  3IA  programs  f 
.!S?«ii!tfOC  iX5C}g5l°n  wllX  *  Adul"  Voc^ional  Training,  direct  , 
!3l°SC  t'  Vlld^ifC  pr°gr^  fundS'   real  estal*'  economic  plann- 
ing  and  development  aid  to  Tribal  Governments  and  grants  under 
Section  104  Qf  the  Indian  Self-determination  and  Education 
Assistance  Act?  and 

WHEREAS,   a  third  Slick  will  be  "Cecity  and  Social  Services", 

Law  enforcement,  Housing,  Social  Services,  Tr;bal  Courts  and  fire  % 

inclusion*  £"  S°KG  o£  thG  pro5ratr'  W"ich  wlU  b€  slat^  for 
inclusion,  but  other  services  a*d  f.nds  would  be  added  to  this 
consolidation;  and  *  *  ' 
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Resolution  EDUC-82-S854 
Dated  nth,  March,  1982 

Page  2/  *  V  r 

WHEREAS,  dnar.swered  by  BIA  are  questions  about  the  level  of  fund-  '* 
mg,  reduct:on  in  force,  method  of  administering,  availability  of 
administrative  or  contract*  support  funds  for  tribes,  legal  nfe£nan- 
isms  for  contracting  or  granting  funds  to  tribes;-  now 

v    *  ♦  «  ^ 

THERE TORE V  BE  IT  RESOLVED  BY  THE  BUSINESS  COUNCIL  OF -THE  SHOSHONE 
BANNOCK  TRIBES,  that  we  . opposed  arty  program  Consolidation  because 
of  the  following  reason's; 

Little  or  no  Tribal  Consultation 

This  is  merely  a  vehicle  for  cutting  services,  staff 
and  $unds  at  ther  reservation  level.  •   •  1 

*  The  Consolidation  violated  the  ConsgreSsional  intent      "  '* 
o*  Title  XI,  P. L. 95-561  and  p.L*  93-638. 

•t  *  * 

This  Consol idat ion «pis  a  flagrant  violation  of  the    *  i 
I      trusty  responsibility .  f 

/  *  • 

BE  *IT  FURTHER  RESOLVED,   that  the  BIA  must  comply  with  '2S  CFR  3la4 
(a).  (1)  (2),/ which  requires  that  there  be  no  new  policy  establish- 
ed nor  any  existing  policy  changed  or  modified  without  consult- 
ation with  affected  Tribes  and  Alaskan  Natives  entities  and^  en-        *  « 
sures  tbat^the  Tribe^s  and  Alaskan  Na*tive  entities  guide  policy  -  t 

formulation'  and  funding  priorities:  .  * 

(a)  Tribes  and  Congress*  continue  its  efforts  to  oppose  "     ^     *  i 
attempts  by  the  BIA  to  anend  regulations  re^Ardirfg 
and  implementation  and  administratation  requirement's  % 
of  P.L.  93-638  by  Substituting  and  provision  of 
grant-in-aid  for  the  contractual  provisions*  re-  •  I 

'  quired  pursuant  tfo  that  Act,  recognizing  the  alleged 

•  "*      illegality  and  the  -potential  harm  tO  .Indian  Tribes, 

Indian  school  boards,  a^d  other. Indian  entities,     *  v 
*    .    t  *  were  these  regulations  to-be  so  amended. 

BE  IT  FURTHER  RESOLVED,   that  the  BIA  should  be  mandated  by  *  ' 

-  Congress  to  restore  fund ing  the.  ten  Jprog rams  fco  the  line  items 

where  originally  funded  and  to  continue,  funding  programs  through  ^  *  % 

the  existing  line  icem  for  programs  in  F.Y*  *83i  with  no  reduction 

JLn  service,"  ^taff  and  funds.  1  1 

*  *  v.  *  *  * 

Authority  for  the.  foregoing ^resolution  is  found'  in  the  Indian  „ 
Reorganization,  Act  of  'June  18,  1^34  (48  Stat.,  984)  as  amended  and 
under.  Article  VI,'  Section  )  (a,r)  of  the  Constitution  and  By  Laws 
of  the  Shoshone-Bannock  Tribes  of  the  fert^Hall  Indian i  ' 
Reservation,   Idaho »  \  *  % 

<*  i 

Dated  this  17th  Ja?  of  March,  1982.  ■  ,  % 

EDITC-82-5854 
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Resolution  SDUC*-8*2-58>54 
Dated  17th-,  March,  1982 
Page  3. 


SEAL 


Kesley  Eamo,  Chairman 
Fort  Hali/Busines<?  Council 


CERTIFICATION  t 

I  HEREBY  CERTIFY,  that  the  foregoing"  resolution  was  passed  vhile  a 
quorum  of  the  Business  Council  was  present  by  a  vote  of  4  in 
favor,  2  absent,  and  1  not  voting  on  the  date  this  bears. 


rpenifec^Christy,  Ejcecu/ive  Secretary 
^Fort  JiZll  Business  Council 
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RESOLUTION 

WHEREAS,  the  United' States  Departjnent  of  the  Interior  has 
prepared  draft  revisions  to  the  regulations  implementing  ^ 
PublioLaw  93-608,  the  Indian  Self-Determination  and 'Educational 
Assistance  Act  of  1975 ; #and 

WHEREAS    such  draft  revisions  would  eliminate  the  existing 
contracting  authority  under  Public^Law  93-638  and  jreplacesame 
with  grants  and  cooperative  agreements,  and  ^ 

WHEREAS . '$uch  dfaft  revisions  are  based  upon  a  legal  opinion  by 
the  Deputy  Solicitor  of  the  Inferior  Department,  dated  April 
28    1981,  which  concludes  that  elimination  of  existing  contracting 
procedures  under  Public  Law  93-63Skj^n>fndaced  by  the  Federal . 
Grant  and  Cooperative  Agreement  Act^rtvl977,  Publicly  95-224, 
approved  February  3,  1978,  and  N  ^*fcv 

WHEREAS,  tjie  foregoing  Deputy  Solicitor's  opinion  is  legally 
unsound  and  unwise  as  a  matter  of  policy;  and 

WHEREAS,  any  unilateral  elimination  of  the  contracting  program 
without  Che  consent  of  the  Shoshone-Bannock  Tribes  and  other 
affected  Federally-recognized  Indian  tribes  is  violative  of  the 
letter  and  spirit  of  Public  Law  93-638;,  -and 

WHEREAS,  the  Shoshone-Bannock  Tribes  strongly  desire  to  retain  * 
Che  option  of  concraccing  under  Public  Law  93-638  as  the  most 
effective  approach  for  achieving  the  political,  cultural  and 
ecnomic  self-determination  guaranteed  to  the  Tribes  uhder  the 
1868  Fort  Bridger  Treaty  (15  Stat.,  673).-,  now 

THEREFORE.  BE  IT  RESOLVED  BY  THE  BUSINESS  COUNCIL  OF  THE  SHOSHONE^ 
BANNOCK  TRftES,  that  ' 

O        *  * 

(1)  the  Council  strongly  opposes  any  change.  £n  existing 
Public  Law  93-638  regulations  whereby  the  contracting 
op C ion  would  be  eliminate^  without  the  consent  of 
affected  tribes; 

(2)  the  Council  would  strongly  support  revisions  in  existing 
Public  Law  93-638  regulations' which  retain  the  contr<|fc£- 
inp  option  and  which  streamline  current  contracting  s 
procedures  in  order  to  maximize* tribal  self-government 
as  envisioned  by  Public  Law  93-638; 

(3)  the  Chairman  of  the  Council  is  authorized  to  sign  the  . 
attached  letter  to  Ken  Smith,  'Assistant  Secretary  of § 
Indian  Affairs,  which  explains  more  fully  the  Tribes 
opposition  Co  Che  proposed  revisions  of  existing  Public 
Law  91-638  regulacions  and  Co  Che.  reasoning  of  Che  ivbi 
Deputy  SoUciCor's  legal  opinion,  and 


(A) 


Che  Chairman  is  auchorized  to  contact  other  affected 
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Mr.  Ken  Sauth,  assistant 

Secretary  of  Indian  Affairs 

Office  of  the  Secretary 

United  States 'Departrent 

of  the  Interior 

.Washington.  D.  C.  20240 
* 

Re     Opposition  t 
Implement irg 

O^ac  Mr.  S^ith 

In  your  letter  of  Seotember  25,  1981  to  Tribal  leaders  vou 
requested  cornents  regarding  draft  revisions  to  Department 
regulations  inp lamenting  Public  Law  93-638,  the  Indian  Self- 
Deters  inat  ion  and  Education  Assistance  Act  of  1975.  The  essence 
of  these  revisions  is  to  -abandon  the  existing  Tribal-SIA 
contracting  program  under  Public  Law  93-638  and  to  substitute 
Federal  assistance  programs  (arants  and  cooperative  agreements) 
as  the  tneans  for  executing  the  Act. 

As  evidenced  by  the  attached  resolution  of  the  Business  Council' 
authorizing  this  letter,  toe  Snoshone-Bannock  Tribes  adamantlv 
and  totally  oooosc  this  unilateral  a'ttepot  to  eliminate  «the 
established  contracting  procedures  under  Public  Law  93-638,  for 
the  reasons  detailed  below,  we  "brieve  that  the  proposed 
revisions  are  .both  illegal  and  unwise"  as  a  matter  of  policy. 
Thus,  we  urge  that  such  revisions  be  droooed  -  leaned  iately  from 
consideration  or,  at  a  ninimum,  » that  all  affected  Pederallv- 
rocogni?Ad  Tribes  be  afforded  ,a  noanmgful  oooortunity  to  exoress 
th^ir  vi^vs  the^?on. 

The  imposed  revisions  are  the  aoparen,t  result  of  a  legal  opinion 
issued  by  the  Doputy  Sol icitor  of  the  Interior  DeoartmenC  on 
April  28,»  1981.  That  oninxon  concludes  that  a  shift  from 
contract: nq  to  grants  and  coooerativo  agreements  under  Public  Law 
93-638  is  £T>ondatcd  oy  the  Federal  Grant  and  Cooperative  Agreement 
Act  of  1977,  public  Law  95-224,  aoproved.  Februarv  3,  1978.  B*» 
f  ind  th->  legal  rat  lonale  for  that  conclusion  to  be  extreme lv 
suspect.     Moreover,  we  are  highly  disturbed  that   the   Bureau  of 


o  Re/ised  Regulations 
Public  Law  93-638 
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Indian  Atfairs  initially  so  ight  and  now  supports  this  dubious 
leoal  position,  * 

■* 

First*  the  Deputy  Solicitor's  opinion  acknowledges  th3t  Public 
Lay  9S-224  does  'not  refer  exoresslv  to  Indian  tribes. 
addition*'  the  opinion  does  not  cite  any  legislative  historv 
shoving  that  Congress  intended  by  tfcat  statute  to  altpr  the 
contracting'  procedures  authorized  under  Public  Law  93r633. 
Nevertheless*  the  Deputv  Solicitor  adoots  the  sweeping  position 
that  Public  Law  9S-224  must  be  read  to  require  replacement  of 
existing  contracts  un<W  Public  Law  93-633  with  arants  and 
cooperative  agreements. 

This  position  ignores  t!*e  unique  legal  status  of  Indian  tribes  as 
well  as  the  special  trust  re fat  ior.§h  lp  owed  tQ  tribes  -  bv  the 
Federal  Covernnent.  Gi^en  these  longstanding  princioles  6f 
Federal  Indian  law  and  the  Congressional  objective  of  furthering 
Indian  se 1 f -det erminat ion  "via  contracting  under  Pqblic  Law 
93-638  ,  it  "is  unreasonable  to  assume  that  Congress  silentlv 
intend*d^iri  tne  1977*Fedfiral  Grant  and  Cooperative  Agre«ment  Act 
to  gut  the  contract ina  procedures  it  had  expressly  endorsed 
shortly  orior  thereto       -the  197S  Sel f -Determinat ion  Act. 

<*iti  suggest  that  Publuc  Law  95-224  may  be  fairly  mteroreted  to  be 
in  apollcable  to  633  contracting.  Indian  tribes  ^re  not  "Stat*e 
and  local  governments"  under  Section  2(b)  of  the*  1977  ( Act .  -To 
the  contrary,  th*y  are  soverign  entities  separate  and  distinct; 
fron  tHe  States  and  their  subdivisions.  Nor  can  tribes 
reasonably  be  ecunted*  without  exolicit  Congressional  statement 
to  this  eft/fi£,  with  "other  recipients"  of  Federal  programs.  In 

addition,   tT?e\urposes  of  the  1977  Act  to  streamline  Federal 

administrative/  prAcedares    would     hardly     be     served  b^ 

eliminating  ^^abiished  638  contract  ina  procedures  in  favor  of  a 
new  grant  mechants*^. 

X     '     >  0 

Thus*  v/e  urge  that  you  seeK  ■  a  jre-evaluation  of  the  Deputy 
Solicitor's  opinion  in  liGht  gf  the  above  considerations.  That 
re-evaluat ion  should  prooerly  include*^  an  assessment  of  the 
critical  policy  issues  at  stake  as  well  as  the  legal  principles 
ignored  by  th*  ooinion.  In  view  of  the  complexity  of  the  matter* 
the  major  al  terat  10ns  .iprooosed  by  the  dr^ft  revisions,  and  the 
need  for  .meaningful  tribal  input*  aU  affected  tribal  governing 
bodies  should  be  allowed  ample  time  to  vdcqtfr£h<»ir  position  on 
t*w  policy*  issues.  \ 

we  sug'r  ^t ,  theretore*  that  each  affected  tribe  be  contracted  as 
soort  ao  oosstby  io  that  all  go/ernina  bodies  may  iprficat**  their 
consent  or  or^r;  it  ion  to  the  elimination  of  existing  Public  Lav 
93-638  contiftting  proc^dur^Sj  Since  the  •correctness  of  the 
Deoutv  Solicitor's  leoal  omnon  is  not  fixed  in  concrete*  all 
ltroacted  tribes  should  be  afforded  this  oooortunity. 
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As  ^or«s^<5  in  the  at:acr*d  resolutior,  we  firmly  suocort 
corti~uat.cn  of  the  cortrictirq  option  under  the,  1975  Self' 
ceterminat  icr  Act.  We  believe  that  ootion  must  be  retained 
the  goals  of  the  1975  Act  are  to  be  realized.  We  perceive  the 
proposed  revisions  as  an  avenue  leading  to  more,  not  less,  BI* 
involvement  .in  tribal  qovern-nent  and  as  a  m^ans  of  reducira 
necessary  funding  for  operator,  of  effective  tribal  oroorams.  In 
brief,  the  abandonment  of  contracts  , will  frustrate  the  self- 
determination* ,  goals  ifhderlvino  Public  Law  93-638.  In  so  doina, 
the    Federal    Cov«rn^*nt  further    delay    the    achievement  o/ 

meaningful  political,  eco-onic  and  cultural  sel  f-dotermnat  >6n 
guaranteed  to  the  Snosnone'-Bannock  bv  the  1863  Fort  Bri/loer 
Treaty.  -  • 

As  also  evidenced  m  the  attached  resolution,  *  the  Shoshone- 
Bannock  Tribes  would  favor  revisions  of  existing  regulations 
wnich  are  designed  to  szreanlwe  contracting  orocedures  and 
thereby  to  enhance  Tribal  control  of  contracted  programs  and 
services.  •  it  ls'this  t/pe  of  oositive  change  that  the  Interior 
Department  should*' be  addressinq.  m  thLS  resoect,  i;e  view 
favorably  those  portions  of  the  prooosed  revisions  whic£  focus 
accountabil  itv  -in  i-pplerent ing  Public  Law  93t638  programs  th* 
Agency,  rather  than  the  ir*a  Of* ice  level.'  This  prooosal  should 
bo  coupled  vfitn  a  r*ten-.ion  of  the  Contracting  mod*  of 
op*»rat  ion. 

Jor  th*e  roasors  set  out  herein,  we  ask  that  you  susoend  anv 
lur-.her  etforts  to  puolis*  the  proposal  regulations  pending 
receipt  of  view<>  fro>wlI  affected  tribes. 

Th^.»   you  for*  your  nrompt  attention  in  this  vital  matter. 

Sincerely, 

Keslev  Fdmo'  SrVT' Chairman 
Fort  Hall  business  Coulftil 

'<V/cd      '  .  .v 

attichivne 

cc:     u.  s.  Scn^r-e  Apr>rohr  lat  ions  Committee, 

Son, jr. or  Jctrres  .icClure  and  Senator  Hark  Hatfield 

U.        nou'-.e  of  Representatives  Appropriations 
C- ^-i  i  t  to'*  ,  q/o  R^orebentative  Sidney  Yates 

,U.  5.  Sonata  Select  Co^ittee  on  Indian  Affairs  \ 
c/o  Senator  ;;illia-  Co\en  and*  Peter  Tavlor,  Chief  Counsel 

U.  S.  fous^  of  Rooresentat  iv.'S  Interior  Committee,  « 
c/o  fceoro^entat  iv*s  /orr;s  Udall 
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STATEMENT  OEEDWARD  LITTLE,  EXECUTIVE  ASSISTANT  TO^THE 
CHAIEMAU,  ALL  INDIAN  PUEBLO  COUNCIL,  x  ALBUQUERQUE, 
N.  MEX. 

Mr.  Little.  My  name  is  Edward  Little  and  I  am  with i  the All 
Indian  Pueblo  Council  which  represents  the  19  pueblos  of  the  State 

°fMr^ChSan,  today  I  come  to  make  a  statement  on  a  problem  that 
exists  amongst  most  tribes  and  tribal  organizations  throughout  Indian. 

COThSroblem  is  inadequate  funding  to  administer  Federal  programs. 
Dunne  the  past  decade,  the  Federal  Government  has  encouraged, 
forced?  and  sometimes  almost  intimidated  Jnbes  and  tribal  organiza- 
tions to  strengthen  their  tribtd  governments  to  be  more  accountable 

'  pFlf  r^poSftnbes  anTSfbal'  organizations  like  the  All  India/ 
Pueblo  Council  have  gone  through  extensive  reorganizations  rfie 
All  Indian  Pueblo  Council,  in  1975,  consolidated  and  centralized  its 
accounting  systems,  established  central  purchasing  and  personnel  ot- 
'  fiSjG indirect  cost  rate  was  established.  We  realized  a  substantial 

^ThSe^temf  will  work  for  us  and  reduce  administrative  cost  over- 
all'. However,  the  same  agencies  that  encouraged  and  ^ 

•  tems  upon  us  are  now  making  it  fail.through  short-fails  m  contract 
support  dollars,  primarily  in  the  638  area.      , ,.     .       -  ... 

.      ffier  agencie?  have  failed  to  meet  their  obligations  to  Provide  us 

•  with  .the  negotiated  rates  that  we  have  negotiated  with  our  cooperat- 

•  in|{rgChCafrman,  as  an  example,  AU  Indian  Pueblo  Council  has  main-  , 
tabed  a  negotia  ed. indirect  ccfet  rate,  since  1975,  Each  year  we  have 
experienced ^an  under-recovery  due  primarily  to  shorf-falls  in  the  con- 
tract support -area.  For  example,  this  past  year  alone,  the  BIA  inch 
catedKs  at  the  start  of  the  year  that  we  would  receive"  10C percent 
contract  upport  dollars.  As  late  as  December,  they  informed  us  that 
thSunds  would  be  reduced  to  75  percent  In  essence,  for  us  that 

*  .  tnuislatestoabout$2W>,^ 

•  Yes"  these  things  can  be  bumped,  carried  forward  through  various 
inffiSSS  »S?Barlier  I  w£s  listening  to  some  of  the  testimony 
and  I  would  likeio  just  briefly  expound  on  that  because  I  find  many 
ofl heTpeop very3  ill-informed  and  this  I  think  goes  down  clear 
down To  £  area  oflL,  Most  of  our  contracting  ofWdc .not  under- 
stand the  complexities  or  the  mechanisms  of  indirect  costing. 

I  notfedd^as  you  asked  some  of  the  gentlemen  from .the  Bureau 
what  they  understood  about  indirect  costing,  well,  Mr.  Smfth  alluded 
hiuhe  tribes  were  trying  to  get  higher  rates^  and  that  is  a  f  allacy 
The  larger  the  tribes,  the  more  volume  you  have,  the  less  your  rate 
SSrtd  S.  The seller  the  tribe/the  less-volume,  the  higher  your  rate 

'  are  Won  different  thin^''^ 

tied  forward  rate.  There  is  a  provisional  rate.  There  is  a  lump  sum 
S.  Some  can  be  based  on  total  cost.  Some  can  be  based  on  total  cost 

•  -  $  Personnel  Basically  what  the  provisional  i«te  does  is.  at  the  end  of 
<>>  ?heP»  you  are  allowed  to  adjiisTyour  rate.  For  example,  if  you  have 
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a  rate  of  10  percent  of  your  total  oest,  and  at  the  end  of  the  year  your 
actual  rate  is  11  percent,  you  are  allowed  to  adjust  that  rate. 

A  fixed  price  carried  forward  rate  is  one  whereby  you  are,given  a 
rate  at  the  start  of  the  year.  You  operate  with  that  rate.  For  example, 
if  it  is  10  percent,  at  the  end  of  that  year,  if  you  exceed  that  rate,  you 
are  allowed  to— you  end  up*witLan  under-i-ecotery  that  you  are  ' 
allowed  to  carry  forward  for  the  next  2  years.  In  the  ensuing  year, 
your  rate  goes  up  to  account  for  those  under-recovered  rates. 

The  lump  sum  rate  is  probably  the  one  that  we  will  probably  be 
going  to  because  it  seems  to  protect  us  more  than  any  other.  It  is  one 
that  allows  us  to  have  like  an  allocated  figure  when  we  submit  our 
proposal,  so  we  have  one  budget  that  we  will  operate  throughout  the 
year. 

Some  of  the  problems  with  this,  and  where  our  problem  lies  with 
the  Bureau  of  Indian  Affairs  is,  when  we  have  a  fixed  price  carried 
•  forward  rate  established,  our  administration.through  that  }e!ir  spends 
at  100  percent.  We  operate  at  100  percent.  If  our  programs  do  not 
spend  at  100  percent,  then  we  do  not  get  the  full  100-percent  recovery 
that  year.  '  » 

Ami  with  the  Bureau  of  Indian  Affairs  it  is  even  worse  because  they 
are  always  coming  up  with  shortfalls  and  inostof  the  time  it  is  too  late 
to  go  into  a  program  to  recover  any  of  thoses  costs  and  make  them  up. 

So  in  essence  the  Bureau  of  Indian  Affairs,  with  the  638  contract 
support  program,  if  it  were  a  valid  one— I  understand  they  are  always 
•  raying  that^thej  always  project  too  much  money.  Well,  they  always 
end  up  with  less  money.  I  think  one  of  the  reasons  is  that  the  contract 
support  dollars  arc  used  in  other  categories  that  are  often  hidden,  and 
so  consequently,  most  areas  fall  short.  Primarily,  I9 would  imagine, 
they  are  used  as  discretionary  funds  for  whatever  purposes  they  nugnt 
'  want.  L  -  * 

So  consequently,  Mr.  Chairman,  most  tribes  are  going  bankrupt 
trying  to  operate  Federal  programs.  Some  of  the  other  groups  have 
suggested  various  things.  One  suggestion  that  we  would  have,  wbultf 
be  that  the  Bureau  of  Indian  Affair  also  establish  an  administrative' 
category  to  pro\  ulo>  tribes  with  funds;  to  defray  any  administrative. 
co$fs.  That  would  be  one.suggestion. 

The  Qther  would  be  also  for  us  to  start  a  new  slate  for  the  Bureau  of 
Indian  Affairs  to  wipe-out  or  forgive^ll  the  undcr^recoveries  that 
tribes  are  presently  involved  with  nowTlf  not,  we  are  still  faced  with 
those  costs.  We  still  ha\  e  high  rates.  And  it  creates  a  cash  flow  problem 
for  most  of  us  and  I  would  venture  fo  say  that  we  will  be  retroceding 
the  majority  of  our  638  contracts  in  another  year  or  so  if  we  do  not  get 
any  relief. 

The  block  grants  also  are  going  to  create  a  further  problem.  Most 
block  grants,  if  they  go  through  the  State  mechanism,  do  not  provide 
for  any  indirect  costs  or  administrative  overheads  in  most  States.  Most 
States,  as  they  are  set  up  for  municipalities,  and  cJther  governments 
have  other  sources  of  income,  where  trioes  and  tribal  organizations 
have  to  rely  on  Federal  dollars  only. 

The  other  issue  is  one  of  the  changes  in  the  regulations  frogi  grants 
to  contracts.  Wo  have  operated  under  the  638  mechanism  since  1974. 
.  We  have  contracted  a.school,  we  have  contracted  other  programs  from 

i 

r-n Y^>)-891  0-33  ^-8  ,    '  . 
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the  Bureau  of  Indian  Affairs.  One  is  always  aware  of  the  lack  of  fund- 
ing to  operate  these  programs*' 

We  feel  that'it  is  just  a  mechanism  whereby  the  onus  Would  be  placed 
on  the  tribes1  organizations  of  accountability.  Right  now,  through  the 
contracting  method,  the  Bureau  of  Indian  Affairs  nas  a  certaiji  amount 
of  responsibility  to  its  contractors,  under  the  provisions  of  638.  With 
the  grant  process,  the  tribes  and  tribal  organizations  who  go  through 
the  grant  process  will  have  most  of  the  responsibility  of  accounting, 
accountability  both  programmatically  and  physically. 

We  submit  that  the  present  638  regulations  allow  fpr  a  tribe  to  have 
the  option  to  ask  for  a  contract  or  a  grant.  We  are  the  offerors.  The* 

Bureau  of  Indian  Affairs  is  not  the  offereror.  They  are  not  offermgto   

•contract  with  us.  Wa  are  offering  to  contract  with  them.  And  we  iSSi 
that  we  should  have  thp  opportunity  to  exercise  that. 

Thank  you.  •  *'  " 

Senator  Cohen.  Thank  you  very  much.  Your  prepared  statement  p 
will  be  included  in  the  record  at  this  point. 

[The  statement  follows ;] 

Piepared  Statement  of  Delhi*  J.  Lovato,  Chairman,  AllIwdiaw  Pueblo 
Cotoccil,  Submitted  by  Edward  Little 

Mr  Chairman  and  members  of  the  Senate  Select  Committee  on  Indian  Affairs, 
my  name  Is  Edward  little  and  I  am  making  a  statement  for  Mr.  Delfin  Lovato, 
chairman  of  th6  All  Indian  Pufcblo  Council,  which  is  comprised  of  nineteen  (19)  / 
New  Mexico  Pueblo  tribes.  t     '  .   ^  / 

Mr  Ghalrman  and  members  of  the  committee,  I  come  before  you  today  to  pre- 
sent testimony  on  a  problem  that  exists  among  most  tribes  and  tribal  organiza- 
tions throughout  Indian  Country.  The  problem  is  one  of  inadequate  funding  to  , 
administer  Federal  programs.  During  the  past  decade  the  Federal  Government 
has  encouraged,  and  some  times  forced  tribes  to  strengthen  tribal  governments 
to  be  more  accountable  programmatically  and  financially.  In  response,  tribes  and 
tribal  organizations,  like  the  All  Indian  Pueblo  Council,  %have  gone  through 

"The' All  SnDSo  Council,  In  1075,  consolidated  and  centralized  Its  awunt-  '  , 
ine  system,  established  central  purchasing  and  establishing  a  personnel  office 
An  Indirect  cost  rate  was  established.  We  realized  a  substantial  savings  In  over- 
all  administration.  This  system  will  work  tor  us  and  reduce  administrate  costs 
both  direct  and  Indirect.  However  the  same  agencies  that  encourage  and  enforce 
toese  systems  upon  us  are  now  making  It  fail,  through  short  falls  in  ^nt»ct  ^ 
DOrt  dollars  for  Public  Law  03-638  contract  and  grant  dollars;  while  other  agen- 
cies refuse  to  provide  or  approve  dollars  to  meet  our  negotiated  Indirect  cost  rates 
Manv  of  our  Pueblo  tribes  are  on  the  verge  of  bankruptcy.  / 

The  India T  H^th  Service  on  many  of  pur  93-638 projec ts ;do«  not  Pngte 
contract  support  funds  at  all.  Consequently,  we  must  take  Indirect  dollars  from 
program  funds  minimizing  our  program  effort  which  does  not  coincide  wlth^ the 
intent  of  Public  Law  93-638;  whereby  we  are  supposedly  funded  at  the  same 
program  liverthaTlHS^ld  have  employed  to  administer  the  ; same  pr&ram 

Mr.  Chairman,  as  an  example  the  All  Indian  Pueblo  Council  has  *&ta«lned  . 
a  negotiated  lnd  rect  cost  rate  since  1975  and  ttpm  1978  to  the  pVesent  time  we  , 
haveMMrienced  an  under-recovery  due  primarily  to  short  falls  in  contratf  sup- 
Port  andTeK     by  individual  aggies  who  -basically  did  not  ho^oiir  , 
neeotlated  rate  [a  chart  reflecting  this  under-tecovery  is  attached].  ' 

This  mr  alone  in  BIA  and  IHS  93-638  contracts  we  will  under-recover  a^pproxl-  , 
mate  v  $^K)O0O  due  to a short  fall  in  BIA  and  IHS  contract  support  ftmd^g.  , 
?n  ^b^flscal  year  1982  when  our  programs  started  we* itfveij ,      per-  < 
™„t MnZrt  dnntwrt  dollars,  only  to  have  It  reduced  in  late  BflEfember  to  76  pgr-  I 
S  a^dbythenT  was  too  late  to  adjust  funding  levels  ^ Jfe  «p  ttfefie^  , 
Which  in  out  case,  will  result  In  an  under-recovery  of  I 
Ttaa  to  the  fact  that  lnter-trlbal  organizations,  like  ours,  are  largely  federally  , 
Funded  wlto  vlrtuafly  no  other  assete;  we  consequently  start  to  exper&fe casi  ; 
flUfr  problems  when  these  short  falls  occur.  •  «.  >  ^  '     i  j 
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If  these  short  falls  in  contract  support,  funds  continues,  the  All  Indian  Pueblo 

Cutfnctl  will  be  forced  lo  rvtruceed  it.s  93-C38  contracts  and  tlu>e  down  its  other 
operations  and  cease  its  advocftcj  for  the  19  Pueblo  tribes,  and  during  these  criti 
cal  times  this  coul<4  prove  disastrous  for  the  Pueblo  Nation- 

In  conclusion,  we  would  like  to  offer,  two  recommendations  toward  resolving 
these  problems-  (1)  The  BIA  provide  supplementary  funds  to  tribes  and  tribal 
organizations,  eliminating  all, under  recoveries,  and  {2y .provide  administrative 
grants  to  tribes  for  the  high  cost  of  administering  FederaLprograms  and  allow 
maximum' use  of  program  dollars. 

Thank  yuu  for  thU  opportunity  and  we  respectfully  request  that  if  there  is  any 
further  information  needed  ttyit  jou  please  contact  the  All  Indian  Pueblo  Council. 

,  All  INDIAN  PUEBLO  COUNCIL,  ScllEQulE  OF  UNpflER/ OVER  RECOVERY  FOR  INDIRECT  COST  FOR 
i     v  FISCAL  YEAR  1976-80  • 


Period 


fiscal 

Indirect 

Indirect 

Undtr/ 

TotaT 

total 

total 

(ovtr) 

year 

funding 

costs 

allocations 

recovery 

1976 

6,  198,  821 

281,  897 

281.  897 

0 

1977 

12,  268,  454 

655,  996 

655,  996 

0 

1978 

10,^3,  726 

1.  069,  688 

756,  705 

312.  983 

1979  ' 

19,  461,  282 

964.  003 

965,  436 

'  (1»  463) 

1980 

11,  658,  827 

1.  166,  915 

937,  208 

227,  133 

1981 

10,  410,  428 

1,  202,  014 

649,  56* 

552,  431 

1  1,  091.  114 

1982 

77*567,  87 r~ 

**"'  8657600'"' 

"~6857000 

•  120. OOP 

July  1,  1975  {0  June  30,  1976 
July  1,  1976  to  June  30,  1977 
July  1,  1977  to* June  30,  1978 
July  1,  1978  to  June  30,  19/9 
My  i,  1979  to  June  30,  1980  . 
July  1.  1980  to  June  30,  1981 

Subtotal  -  .... 

July  (,  1981  to  June  30,  1982  . 

Total 


1,  211,  114 


'  $1,091. 1U  plus  amounts  footnoted  (1)  and  (3)  on  attachment  I  equal  the  tola*  of  $1,097,844  as 
reported  on  t\t  June  30,  1981.  financial  statements. 

Note  —  TheSmount  for  fiscal  year  1982  are  estimated  based  on  historical  data  as  of  Mar.  31,  1982.  The 
allocation  <s  Substantially  less  than  costs  because  of  a  tessei  rate  by  the  individual  funding  afencies.  mainly 
BIA,  which  wult**  than  the  rate  approved, by  the  cognizant  agtncy  (D0L)# 


($103,000) 
1.4 


All  INDIAN  rUEftlO^COUtptl,  INC. 
UNDER/OVER  RECOVERY  TOK 
INDIRECT  COSTS  ^ 
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Indirect  Total  Allocation  (22/} 
Under  (Over)  Recovery  [xxxjj 
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Senator1  Cohen.  Mr.  Andrade. 


STATEMENT  OF  RONALD  P.  ANDRADE,  EXECUTIVE  DIRECTOR,  NA- 
TIONAL CONGRESS  OF  AMERICAN  INDIANS,  WASHINGTON,  D.C. 

Mr.  AnWde.  Thank  you,  Mr.  Chairman. 

In  tlic  interest  of  time,  Mr,  Chairman,  we  have  submitted  Our  state- 
n  ment  and  I  will  try  to  move  uery  fast.  I  would  like  to  note  that  with  me 
is  Mr.  Alan  Parker,  whq  has  bqen  serving  as  a  special  Counsel  for  the 
NationalvQongress  of  American  Indians  today  on  this  testimony. 

Senator  Cohen.  Without  objection,  your  full  statement  will  be  made 
a  part  of  the  reobrd  of  this  hearing. 

Mr.  Andrade.  One  of  our  prime  interests  todji>4^he  change  in  the*. 
,  638  contracting  process,  from  contracts  to  grants.  its  was  mentioned 
earlier  in  the  testimony  today,  by  the  BIA,  they  stated  that  it  was  going 
to  be  good  and  there  should  be  no  problems,  but  they  were  going  to  try 
to  solve  this  GS A  problem  for  ybu.  .  . 

It  is  surprising,  in  the  February  25  memo  of  the  Assistant  Solicitor, 
he  mentioned  that^fiere  would  be  a  change  in  form  only,  not  substance. . 
^llo\>:ingJJ^Hine  of  reading,  there  should  be  no  problems  *with 
orSAl  It  would  seem  to  us  t<n>e  unreasonable  <m  the  one  hand  for  the 
Solicitor  to  say  that  there  are  not  gbing  W  be  any  problems  in  this,  aqd 
then  on  the  other  hand,  \^e  haVe  a  problem  in  GSA  with' property.  *  . 

He  also  said  it  should  enhance,  rather  than  diminish  the  authority  of 
the  tribes.  Again,  that  in  pur  opinion.!#uld  seem  to  sa&that^there 
should  be  no  change,  no  change  at  all. *  * 

In  the  saijie  sense,  though,  Mr.  Chairman,  there  is  no'eviderice— even 
in  reviewing  the  Solicitor  s  opinion— there  is  no  evidence  that  Congress 
specifically  considered  the 'tribes  in  this  change,  in  the  cooperative 
grants  act  changet  TKere  was*nouindication  in  any  way  th&t  we  could 
find  that  they  hail  particularly  considered  the  status  of  the  tribes,  espe- 
cially the  status  of  the  tribes  under  638,  and  under  the  education 
,  amendments,  title  XL  There  were  no  indications  they  did.  It  seems  tp 
be  purely  q  decision  made  by  pie  Solicitor  that  it  does  apply,  that  it  is 
mandated.  „  * .      ■  .     .  • 

I  would  bring  up  another  major  problem  that  we  see  in  this  in  th/it, 
on  a  personal  note  and  as  an  example,  in  a  meeting  that  we  held  earlier 
this  jear  with  the  BIA  fc&arding  contracts,  they  told  NCAJ,  that  thejf 
wonld  no  longer  be  able  to  sole-source  'contracts,  that  it  had  to.go  to 
grants,  from  the  State  forward.  They  also  said  that  that  metfnt  com- 
petitive grant  awards  frfcm  now  on  out.  .  A, 

It  is  our  indication  in  A5-224  that  it  is  stated  in  that  fashfqn,  all 
"rants  are  to  be'eompeti^fc  a\vards.  This  will  totally, -frustrate  the 
tribes.  If  the  tribes  now  mjp  to  go  to  competitive  awards  for  every 
grant  they  are  to  receive  froia  now  on  out,  this  means  that  the  only 
thing  that  is  going- to  increase  is  the  grant-jmaking  authorities  pro- 
posal writers,  proposal  consultants,  who  will  now  have  td  be  hired  py 
the  tribes  to  write  competitive  grant  awards.  ' 
It  seems  to  us  to  be  just  an  undue  burden  to  place  on  the  tribes  at  this 

P°The  contracts  procedures  undor  638  were,  to  be  a  way  of  lessoning  the 
'Federal  paperwork.  It  was  to  make  it  much  more  easy  for  the  tribes 
to  assume  programs.  But  if  Interior  is  going  to  implement  the  full 
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language  of  9^-224,  then  it  does  mean  competitive  grant  awards  for 
these  tribes,  and  we  think  that  is  just  an  unfair  burden  to  place  on  the 
iribes.  ^  rfr>^ 

Additionally,  irf  that  clyingej  the, tribes  have,  for.  the  last  10  years, . 
been  rg&de  to  set  up  new  administrative  structures  to  apply  unden  638. 
They  rave  changed  their  whole  grant-making  authorities,  their  whde 
grant-oplrating  authorities  to  comply  with  638.  That  was  heralded 
one  of  the  most  jpaior  acts  ever  for  tribes.  President  NLton  at  that  tim^|. 
heralded  this  as  tne  greatest  thing  that  could  be  done,  to  turn  over 
greater  control  to  the  tribes,  and  the  fastest  method. 

If  BIA  is  now  9aying,  10  years  later,  that^we  are  unheralding  638, 1 
Jthink  that  should  be  Said.  If  this  bill— if  that  has  been  a  failure— then 
*  I  can  understand  the  reason  for  change.  If  the  only  reason  ii  w,ould 
change  ;s  that  their  Solicitor  has  ruljd  that  the  tribes,  that  638  must 
^comply  with"  05-224,  then,  fine^hat  is  a  different  state,  that  is  a  wholly 
,  different  consideration,  and*!  think  that  then  becomes  a  congressional 
decision,  not  the  decision  of  the  BIA.  I  do  not  believe  that  it  is  in  their 
purview  to  make  the  decision. 

Under  the  contracting  support,  sefction  106(h)  of  Public  Law  93-638 
authorizes  a  funding  level  for  tribally  administered  BIA  and  IHS 
services  under  specific  contracts  and  not  less  than  the  appropriate 
ffinds  the  Secretary  would  hftve  otherwise  provided  for,  his  direct  op- 
eratioift>f  the  program.  This*  has  not  occurred.  ^ 

It  is  evident  from  testimony,  both  by  the  tribes  here  and  by  other 
testimony  in  other  meetings  and  every  other  kind  of  consultation 
mechanism  that  the  Bureau  has  had,  that  they  have  failed  to  provide 
sufficient  funds  for  the  tribes  to  operate  these  programs. 

Asf  Mr.  Little  mentioned  in  his  testimony,  it  is  very  difficult  fop  the 
triW  to  plan  their  contract  support  funds  with  indirect  cost  rates 
when  they  do  not  know  when  they  are  going  to  be  funded.  It  is  physi- 
cal^ impossible  for  them  to  plan  forward  enough  when  they  do  not 
know  whpt  their  agency-level  funding  level  is  going  to  be,  whether 
their  contract  is  going  to  go'  through  and  at  what  level.  Then  they 
enter  in  and  sav,  well,  we  have  a. shortfall  jn  our  contract  support^ 
funds,  so  not  only  did  we  have  to  cut  ba^jk  your  grant,  but  now  we  are 
going  to  cut  back  your  contract  support,  the  indirect  cost  rates. 

So  the  whole  method"  that  they  hatfe  utilized*  for  the  tribes  has 
failed.  Now  to  place  that  onus  again  on  the  tribes  anAsay,  "It  is  your 
fault;  it  is  your  fault  because  you  overran.11  That  is  really  false. 

'Additionally,  I  was  really  amazed  by  one  of  the  respondents  to 
your  question  regarding  how  do  you  identify  what  is  an  indirect  oost 
rate,  tfhat  is  an  overhead  cost,  what  is  direct  operation  cost?  Thei^b 
are  no  guidelines  for  that,  and  they  leave  it  in  that  method.  I  think 
you  camu>k  any  6ne  of  the  tribal  members  here  who  will  testify,  what 
it  means  to  get  an  audit  charge,  because  they  incorrectly  identified  that 
as  an  indirect  cost  or  an  overhead  charge  or  a  direct  charge. 
,  Additionally,  CETA  and  some  of  the  other  Federal  rprograms  have 
¥  specifically  mandated  ihat  they  will  not  pay  for  certain  costs  even 
though  it  appeared  to  be  within  the  purview  pf  their  program.  CETA 
used  to  put  out  an  indication  that  they  would,  not  pay  for  an  ac- 
countant unless  he  was  wholly  hired  by  CETA.  Many  tribes 'did  that 
anyway.  They  shared  time.  CETA  rejected  them.  As  a  result,  they 
lost  the  cost.  They  had  to  pay  it  back*  v 
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And  yet  lie  responded,  well,  it  is  whatever  way  they  kind  of  work  it 
out  on  their  own.  They  are  causing  thettribes  either  to  go  to  a  short- 
fall or  else  have  them  get  into  an  audit  situation.  * 

Senator  Cohen.  What  I  gathered  from  that  was,  it  is  up  to  the 
tribes  to  determine  whether  it  is  indirect,  incremental?  or  administra- 
tive, and  then  they  come  in  later  and  say  it  is  wrong.  .  ,  . 

Mr.  Axdrade.  Yes.  They  have  both  sides.  They  can  make  us  do  it 
wrong  and  then  they  come  and  audit  us  and  tell  us  it  is  wrong,  It  is  a 
great  situation  for  them  and  I  guess  it  keeps  them  #n  business.  . 

I  think  our  concern  is  that  there  has  not  been  adequate  guidelines, 
'  either  developed  by  the  BIA  or  the  Inspector  Generals  or  anyone  else, 
to  determine  what  is  direct  and  indirect  cost;  what  they  consider 
allowablfc  costs  under  an-  audit;  what  they  consider  to  be  reasonable 
charges.  They  have  not  (lone  thftfMjhere  are  no  guidelines  now  in 
existence  that  we  knfcw  of.  I  think^Blruly  unfair  of  them  to  come  in 
$nd  say,  well,  it*  is  kind  of  what  tlieWbc  decides,  because  We  can  point 
out  a  whole  lot  of  audits  where  the  jfribe  incorrectly  decided,  and  no 
One  ever  goes  back  and  says,  well,  it  ias  the  Inspector  General  s  fault 
in  the  beginning.  Thev  just  call  us  incompetent.  I  think  it  is  really 
unfair  for  them  to  do  Uiat.  «  • 

The  last  thing,  Mr.  Chairman,  we  would  like  to  offer  a  suggestion  as 
a  followup  to  the  American  Jndian  Law  Center  report.  I  also  want  to 
mention  that.  One  of  the  other  questions  you  asked  of  one  of  the  people 
from  Interior  was  about  the  American  Indian  La\^  Center  report,  and 
„  they  said,  yes,  we  are  very  much  going  to  implement  them,  we  are  going 

to  move  ahead.  *    ,  «s-Vtk»« 

I  did  not  bring  these  blue  banders  to  look  like  a  Bureau  official.  1  hey 
^sOwais  bring  their  little  binders.  This  is  a  report  we  provided  for  the 
Bureau  in  1980  on  contract  support  funds.  It  is  essentially  covered 
again  in  the  American  Ihdian  Law  Center  report.  Oiir  report  went  iitfo 
the  files  of  the  BIA.nevcjr  to  be  seen  again  in  the  light  of  day.  They  do 
♦  noUwttrtion  it  now.  They  have  not  mentioned  it  in  the<4ast  2  years. 

I  really  question  it  on  one  part,  that  is,  whether  or  not  the  American 
Indian  Law  Center  report  is  not  going  to  go  into  that  same  file  along- 
side of  ours.  They  paid  for  this  report.  This  was  paid  under, Contract 
with  the  Bureau  of  Indian  Affairs,  for  NCAI  to  do  field  consultation 
with  the  tribes  in  1980,  which  we  did,  and  provided  to  them  arep^ort  on 
contract  support.  ,         *  . 

As  I  said,  nothing  was  done.  I  was  glad  to  hear  them  today  say  that 
at  least  the  American  Indian  Law  Center  report,  they  intended  to 
review  it  some  more.  But  I  think  that  is— one  recommendation  is  that 
we  will  see  them  actually  implement  it. ' 

Wo  would  recommend,  that  this  committee  take  e\sery  action  avail- 
able to  influence  the  administration  to  create  a  ^yorking  groui)  whose 
task  should  bo  the  resolution  of  thoseprdblems  relating  to  terminology 
confusion  and  interagency  coordination,  especially  in  regard  to  the 
contract  sufli^rt,  indirect  cost  rate  issues.  * 

This  effortsti^     conducted  with  the  full  support  and  participa- 
tion of  the  OMB  and  the  deadline  shbuld  be  the  beginning  Of  fiscal 
year  1983.  Sorting  with  the  effective  analysis  contained  in  the  Amer- 
'      ican  Indian  Law  Center  report,  working  groups  should  be  able  to  put 
procedures,  policies,  and  guideline  changes  into  effect  by  fhe  end  ot 
*    1982.  These  £oals  are  achievable  and  there  is  no  reason  why  such  an 
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effort  should  not  bc-given  the  highest  priority.  After  all,  this  admin-" 
istration  has  consistently  and  .strongly  supported  the  policy  of  Indian 

•  self-determination.  To  leave  these  issues  to  the  BIA  to  deal  with  alone 
is  to  relegate  them  to  the  back  burner  and  only  token  effofts  will  be 
made.  \ 

'    ^Is\w?  ^urt^er  recommend  in  the  strongest  possible  tterms  that 
this  committee  work  closely  with  the  administration  on  this  effort  and . 
schedule  a  followup  hearing  immediately  after  the  Labor  Day  recess  to  ' 
hear  progress  reports- from  the  administration  on  this  nriority  matter. 

Clarification  of  the  use  of  terminology  in  OMB  circulars  and  Fed- 
eral agency  cost  allowance  guidelines~should  make  itjR>ssible  to  resolve  - 
the  interagency  coordination  problem  which  ha^ffesulted  in  fyeavy 
financial  and  other  burdens  on  tribes  attempting!*)  exercise  their  self- 
determination  rights.  t, 

•  To  end  this,  we  do  want  to  join  with  the  other  people  testifying  to 
draw  the  committee's  attention  to  the  short- fall  in  the*fiscal  year  1982. 

y  contract  support  budget.  We  fear  that  we  will  §ej&  only  more  tribes 
coming  befpro  this  committee  to  (Jiscuss  the  short-fall,  discuss  how 
thev  are  going  to  recover  that  money,  and  why  are  we  paying  to  run 
Federal  contracts  when  we  are  Opposed  to  be  forking  together,  we 
thought,  with  them.  As  a  result,  we  hope  .that  we  can  get^pme  of  the 
recommendations  begun  on  immediately,  Mr.  Chairman. 
Thank  you  very  much. 

Senator  Cohkn\  Thank  you  very  mucfi  for  your  testimony  and  I 
agree  with  you  entirely  on  the  subject  of  form  versus  substance.  If  is 
'  is  only  a  question  of  form,  going  from  contract  to  grant,  there  should 
bo  no  problem.  If  there  is  a  problem,  then  we  shortTd  not  be  changing 
the  form.  I  was  at  least  pleased  to  hear  Mr.  Smith  say  that  they  would 
try  to  resolve  that  issue  before  .the  regulations  become  effective,  if  they 
become  effective.  But  second,  if  they  can  not  do  that, that  they  would 
support  a  change  recommended  by  im  Congress,  if  we  have  fo  do  sOs 

I  agree  with  you  on  that  'particular point. 

Mr.  Parker,  do  you  have  a  statement?  ,     r.  -  *  . ' 

Mr.  Parker.  I  am  here  to  accompany  Mr.  Andrtide.  ~1 

Mr.  ANDfrAbE.  For  the  record,  Mr.  Chairman,  we  have  backup  ckfcu- 
ments  snowing  Federal  agencies,  each  contract  with  each  agency /how 
our  indirect  cost  problems  were  developed. 

Senator  Cohen.  Thank  you  very^much. 

[The  statement  follows^ 

Prepared  Statement  of  Ronald  P.  AndrAde,  ExecuttviJ  Director,  National 
Congress  of  American  Indians 

Mr  Chairman,  my  name  is  Hon  Anflrade,  executive  director  of  the  National 
Congress  of  American  /ndians,  on  behalf  of  our  180*member  tribes,  we  extend 
our  thanks  to  you  for  agreeing  to  schedule  this  hearing  on  the  implementation 
of  the  Indian  Self-DeWrmination  and  Educational  Xssistance  Act.     *  * 

Since  the  implementation  of  Public  Law  93-038  trJBffr^yernments  have  ex- 
perienced a  complex  multiplicity  of  problems  in  carr/ng  outTJIA  programs  and 
activities  under  Mut  reimbursable  contracts.  Thesf  proWemsVclude  financial 
discrepancies  anff  losses  as  well  as  administjative/and  logistics-entanglements  s 
at  the  tribal  and  Federal  level.  Specific  areas  of  dfocern  involve,\n  uncoordi-/ 
nated  and  contradictory  indirect  cost  sjstem,  inadequacy  appropriation  levels 
time  consuming  negotiations,  and  reimbursement  npd  auditing  procedures* under 
63«  contracts  which  create  unnecessary  and  unfairiburdens  for  tribal  contractors 

IVe  realize  that  much  attention  has  focused  onf  these  problems  and  the  often 
grave  financial  situation  tribes  have  experienced  in  regards  thereto.  Consequ- 
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ently.  we  will  confine  pur  remarks  to  those  major  areas  of  concern  which i  have 
been  Identified  as  constituting  the  must  serious  obstacles  to  fulfilling  the  essen- 

^»,P»n^^fs\h0e^w-ts  deslgned  t0  change  the  638  contacting :  process  there 
Is  currently  under  consideration  proposed  revisions  wlthW  the  BIA  regulations 
which  will  cliange  u3b  contracting  to  a  grant  process  U  has  been  stated  that- 
.these  changes  are  mandated  by  Public  Law  95-224,  life  federal  Grants  and 

\ Cooperative  Agreements  Act  of  1977.  This  committee  nbst  be  cognizant  that 
Indian  tribes  are  not  mentioned  within  the  language  df  PuWIc  Law  0o-224 
and  there  is  no  evidence  that  congress  considered  its  impact  on  the  unique 
considerations'  surrounding  trlb.il  administration  of  federal  %"?fnS,n„Si' 
billtles  as  provided  for  under  Public  Law  03-638.  The  Indian  Self-Detertalna- 
tlon  and  Educational  Assistance  Act  of  1975  in  contrast  to  the  f  ederal  Orant 
and  Cooperative  Agreements  Act  represents  clear  congressional  Intent  of  estab- 
lishing a  tribal  right  lo  contract  for  BIA  and  IHS  programs  and  services. 
.VcverthehNs,  if  the  proposal  regulations  changes  fall  within  the  legal  parani- 
I  pters  of  the  authorizing  legislation,  then  the  major  concern  that  roust  !>e  ad- 
J     (lressed  i»  to  insure  that  thej  enhance  the  existing  financial  and  administrative 

("  Although f  weC  havf  revlewed  previous  versions  of  the  proposed  regulations, 
we  are  not  prepared  to  offer  particular  comments  at  this  time  but  would  prefer  • 
to  examine  the  actual  versions  when  and  if  they  are  published  in  the  Federal 
- "     Register  In  the  hiterim,  there  are  a  number  of  general  concerns  and  Issues 
we  would  like  to  bring  to  the  cDnimlttees  attention.  For  example : 

Consideration  must  be  gl\en  to  anticipate  problems  that  emerge  at  the  agency 
level  if  the  majority  of  the  responsibility  Is  placed  upon  agency  Implementation 
in  the  granting  process.  Sufficient  autonomy  should  be  provided  to  prevent  the 
delays  Involved  In  agency  communication  to  either  area  or  central  offices  In- 
volving the  solution  of  Tribal  specific  problems. 

Should  reclassification  of  contracts  to  grants  occur,  guarantees  must  be  given 
to  Insure  that  Tribal  access  to  G.S.A.  equipment  is  not  jeopardized.  It  Is  the 
BIA's  responsibility  to  obtain  a  waiver  which  Will  allow  utilization  of  Govern- 
ment equipment  In  tribal  activities  when  necessary.  , 

Specifidkribal  inquiry  has  also  indicated  that  there  is  an  uncertainty  about 
the  differences  between  contract  <y>d  grant,  and  what  their  differences  will  , 
mean  where  638  funding  is  concerned.  .        ,  ., 

There  is  concern  about  potential  conflicts  between  the  proposed  regulations 
and  mandates  of  Title  XI,  Public  Law  95-561.  •  I 

We  have  also  received  tribal  questions  about  the  safeguards  DOI  will  Imple- 
ment to  insure  that  tribes  which  are  forced  to  compete  for  limited  services  from 
their  agency  offices  will  be  adequately  and  effectively  served  under  proposed 

Ch2"gSectlon  106(h)  ft  Public  Law  93-638  authorizes  a  funding  level  for 
trlbaliy  administered  BIA  and  IHS  services  under  spec  flc  contracts  at  not 
less  than  the  appropriate  secretary  would  have  otherwise  provided  for  his 
direct  operation  o 'the  program.  This  standard  Is  the  key  to  successful  lm- 
£&S To?  638  andPmust  be  given  the  broadest  interpretation  This ,  in- 
terpreVatlon  should  be  implemented  to  Include  a  requirement  to  Insure  loglstlca 
and  administrative  support  of  tribal  contract  activities  to  the  same  extent 
such  services  are  available  to  the  BIA  and  HIS  when  they  administer  such 
programs.  An  Inventory  of  the  services  available  to  the  BIA  In  operating pro- 
grams and  projects  subject  to  638  contracting  will  provide  a  ^rep  de- 
termining the  extent  of  allowable  activities  and  accompanying  cost  that  should 
be  made  available  to  tribal  contracting  initiatives.*  Q„«,„;m,„.0« 

3.  The  confusion  and  inequities  Involved  in  computing  allowable  espend«ures 
associated  with  contract  support  must  be  overcome.  The  allocation  of  costs  Into 
toTcatagorles  of  direct  and  indirect  has.  to  date,  not  been  accomplished  through 
any  consistent  proce^  designed  to  Insure  that  all  trlnal  tontractlng  activities 
are  fu"upported.  Requirements  that  tribes  negotiate  indirect  ratq,  In  order 
?o  ohta  n  contract  support  has  Imposed  over  recovery  losses,  Costly  negotiations 
lUnowed  cost  controversies  and  deficiencies  in  Other  ^n"^  *X£ 
Further  confusion  has  resulted  from  definition  of  terms.  Indirect  cost  baMfen 
given  vastly  differing  meanings  and  a  common  understanding  has  "ejj^ft 
lacking  as  between  federal  agencies  and  tribes  and  federal  officials.  MM. 

These  problems  and  others  have  been  well  documented  and  d'^"8*^,.™0 
final  study  on  Indirect  cost  prepared  by  the  American  Indian  Law  Center  as 
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support  dialog  for  suggested  recommendations  therein.  Prior  to  discussion  of 
these  recommendations  it  must  be  stated  that  tribal  governments  articulating 
their  most  severe  problems  have  indicated  that  federal  programs  outside  of 
DOI/BIA  have  been  the  primary  source  of  tribal  financial  drain.  Those  agencies 
who  do  not 'pay  their  fair  share  of  indirect  cost  or  contract  support  services 
have  placed  a  severe  burden  on  the  already  depleted  tribal  revenues,  Imple- 
mentation of  considered  solutions  must  be  targeted  toward  full  Federal  parti- 
cipation. * 

Accordingly,  we  are  in  agreement  with  tl»  American  Indian  Law  Centers 
recommendations  1  through  3  directed  tow ard  clarification  of  terms ,  recommenda- 
tions 4  through  8  directed  touard  pragmatic  use  of  BIA  indirect  and  cost  support 
moneys  ,  recommendation  9  regarding  regulatory  amendment,  Recommendation  10 
should  be  implemented  fullj  to  resohe  other  agency  shortfalls  in  funding  pro- 
grams We  are  further  in  agreement  witty  recommendations  11  through  13  de- 
signed to  support  tribal  financial  capability.  We  believe  that  consideration  of 
recommendations  14  through  10  should  involve  extensive  consultation  with  af- 
fected schools  and  education  personnel.  We  support  recommendation  17  which  is 
designed  to  accomplish  the  original  intent  of  contract  support  funds. 

We  offer  the  following  as  our  suggestions  as  followup  to  the  aforementioned 
recommendations.  As  pointed  out  in  this  testimony  and  that  of  the  other  tribal 
witnesses,  tribes  are  actuallj  being  penalized  for  assuming  responsibility  for  the 
delivery  of  BIA  and  1^3  i services  under. Public  Law  93-038,  Even  the  most  com- 
petent of  tribal  officers  who  fully  comply  with  all  applicable  grant  and  contract 
regulations  are  not  alwavs  able  to  make  the  system  work  as  Congress  intended. 
Wo  are  convinced  that  the  problem  is  not  In  the  lasv  itself  or  in  the  policies 
adopted  by  agency  officials  who  are  determined  to  frustrate  the  law.  As  you  have, 
heard  today,  this  confusion  has  existed  from  .the  very  outset  in  Implementing 
Tublic  Law  93-038.  It  exists  at  all  levels  of  •the  Federal  and  tribal  government 
and  has  resulted  in  conflicting,  inconsistent  and  contradictory  policies  on  the  part 
of  the  Federal  establishment.  Of  course,  there  have  also  been  serious  funding 
ddftueiuies  and  a  constant  lack  of  technical  assistance  and  other  types  of  support 
for  tribal  efforts.  But,  a  resolution  of  the  twcv  fundamental  problems  identified 
above— i.e.  clarification  of  terrtHfc*»gy  an*d  interagency  coordination — would  al- 
low tribes  and  the  Federal  agencies  to  deal  directlv  with  the  subsidiary  problems. 

Accordingly,  it  is  our  recommendation  that  this  committee  take  every  action 
a\ailable  to  influence  the  administration  to  create  a  working  group  whose  task 
should  be  the  resolution  of  those  problems  /elated  to  terminology  confusion  and 
inter  ageiuy  coordination.  This  effort  should  be  conducted  with  the  full  support 
and  participation  of  the.OMB  and  Its  deadline  should  be  the  beginning  of  fiscal 
year  1983.  Starting  with  the  effective  analysis  contained  In  the  AILC  report,  the 
working  group  should  bp  able  to  put  procedures,  policies  and  guideline  changes 
Into  effeU  by  the  end  of  fiscal  year  l0tf2.  These  goals  are  achievable  and  we  can 
see  no  reason  why  such  an  effort  should  not  be  given  the  highest  priority.  After 
all,  this  administration  has  consistently  and  strongly  supported  the  policy  of 
Indian  self  determination.  To  leave  these  issues  to  the  BIA  to  deal  with  alone  is 
to  relegate  them  to  the  back  burner  and  only  token  efforts  will  be  made. 

Further,  we  recommend  jn  the  strongest  possible  terms  that  this  committee 
work  closel*  with  the  administration  on  this  effort  and  schedule  a  followup  hear- 
Ing  immediately  after  the  Labor  Day  recess  to  hear  progress*  reports  from  the 
a4ministratlon  on  this  priority  matter.  Clarification  of  the  use  of  terminology  in 
OMB  circulars  and  Federal  agencj  cost  allowance  guidelineskshouI^Tmake  It  pos- 
sible to  resolve  the, inter  agency  coordination  problems  which  have  resulted  In 
heavy  financial  and  other  burdens  on  tribes  attempting  to  exercise  their  self 
determination  rights.  '  9 

Should  this  committee  agree  with  this  recommendation  an£  succeed  In  per 
suading  the  administration  to  commit  itself  to  such  an  effort,  it  should  include 
a  meaningful  opportunity  for  tribal  consultation  from  the  outset. 

Finally,  we  would  like  to  join  with  the  other  tribal  witnesses  in  drawing  this 
committee's  attention  to  the  anticipated  shortfall  in  the  fiscal  year  1082  con- 
tract supjMirt  budget.  As  point<*d  out  In  the  HI  As  own  report,  this  Is  a  recurring 
problem  which  Impacts  a  great  many  tribes  who  have  expended  their  own  funds* 
on  approved  indirect  costs  only  to  find  that  the  BIA  simpk  doesn't  hare  enough 
moneys  left  In  the  contract  support  budget  to  fully  reimburse  them  at  the  end 
of  the  contract  or  fiscal  year.  We  understand  that  the  BIA  currently  anticipates 
at  least  a  15  percent  shortfall  in  this  budget  jet  no  request  for  fiscal, year  J982 
supplementing  funda  has  been  presented  to  the  Congress,  Continuation  Of  such 
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a  practice  after  those  problems  have  been  brought  to  light  is  not  only  unaccept- 
able but  outrageous.  If  the  B1A  approves  a  negotiated,  indirect  cost  rate,  and 
related  tribal  contract  budget,  and  then  simply  throws  up  its  hands  at  the  end 
of  the  fiscal  year  and  claims  that  the  funds  are  just  not  available  then  tribes 
can  only  conclude  that  the  0 IA  is  trying  to  defeat  Indian  self-determination 
While  we  recognize  that  this  is  not  an  appropriations  committee  we  hope  that 
every  efTort  will  be  made  to  insure  that  tribes  are  not  penalized  foif  exercising 
their  self-determination  rights  in  thU  manner  again  t\vs  year.  Perhaps  a  formal 
request  from  tins  committee,  in  conjunction  with  the  Interior  Appropriations  , 
Subcommittee,  to  the  BIA  for  documentation  on  the  steps  that  are  being  taken 
to  insure  that  this  problem  does  net  geoecur  again  this  year  may  be  .given  serious 

WMrf  Chairman,  we  thank  you  again  for  the  opportunity  to  present  testimony  to 
this  committee  on  these  vitally  important  matters.  We  believe  that  with  your 
strong  interest  and  support  real  significant  progress  can  be  made  in  resolving 
the  obstacles  to  implementation  of  the  Indian  Self-Detennination  Act  as  intended 
by  Congress.  , 

Senator  Cohen.  Next  we  will  liear  from  panel  three.YVe  hope  to  con-' 
elude  this  panel  at  12:30  and  then  we  will  recess  until  Senator  De- 
Concini  can  come  back,  at  1,  -for  the  remaining  peopl6  who  will  be 
coming  from  Arizona.  Senator  DeConcini  would  like  to  be  present 
during  that  time,  so  we  will  go  until  12:30  and  then  we  will  recess 
until  1 . 

Mr.  Love?    >  '     .  »  " 

'  STATEMENT  OF  TIM  LOVE,  GOVERNOR,  PENOBSCOT  NATION, 
]       INDIAN  ISLAND,  OLD  TOWN,  MAINE 

Mr.  Love.  Yes;  thank  vou, Mr.  Chairman. 

We  halve  prepared  testimony  which  we  would  like  to  submit  for  the 
record- and  summarize  the  major  points  in  order  to  allow  time  for 

0t  Senator  Cohen.  Without  objection,  your  prepared  statement  will  be 
made  a  part  of  the  record  of  this  hearing.  " 

Mr.  Love.  A's  you  know,  the  Penobscot  Nation  has  contracted  with 
the  BIA  and  IHS  for  the  administration  of  services  under  Public  Law 
93-638,  since  1977,  and  we  believe  that  we  have  developed^  since  then, 
an  effective  and  responsible  financial  management  system  that_  fully 
complied  with  relevant  regulations  and  guidelines. 

Yet  each  year  that  we  have  contracted,  usingan  approved  indirect 
cost  rate,  the  BIA  has  not  reimbursed  all  of  the  indirect  cost  expendi- 
tures owed  to  the  tribe.  The  cumulative  total  since  1979  of  feimbuned 
indirect  costs  owecUo  the  nation  by  the  BIA  now  amounts  to>$121,9oo. 

We  project,  bas<>4  on  the  BIA's  accounts  shortfall  for  the  fiscal  year 
1982  contract  support  budget,  an  indirect  cost  deficit  of  $42,000  Not- 
withstanding this  projected  shortfall,  the  BIA  has  not  requested  any 
additional  contract  support  funds  for  fiscal  year  1982,  nor  have  they 
requested  authority  to  reprogram  moneys  in  order  to  reimburse  tribes. 

Senator  Cohen.  Could  I  interruot.you  just  for  a  moment?  Could  you 
tell  me,  whetrwere-you  apprised  that  these  indirect  costs  would  not  be 
reimbursable,  at  what  point  in  time  ?  In  other  words,  we  go  back  to  19/5, 
and  now  we  are  in  1982,  at  what  point  in  timewas  the  Penobscot  ation 
put  on  notice  tha.t  these  types  of  costs  are  not  reimbursable  under  so- 
called  guidelines  by  BIA?  ...J,.  .. 

Mr.  Love.  Each  time  that  it  occurred— I] .occurred  first  in  1979.  it 
was  during  contract,  negotiations  with  the  Bureau  of  Indian  Attairs. 
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At  that  time;  they  stated  that,  we  will  give  you  the  direct  cost  funds, 
but  wo  do  not  have  indirect  co^t  mon^  avaiJable  to  us  at  this  point. 
They  had  stated  that— this  was  with  the  eastern  area  office— they 
stated  that  they  would  request  additional  money. 

Well,  at  that  time,  the  money  was  not  a  lot  And  then  it  occurred 
again  in  19K0  and  1981,  and  in  both  of  those  ta^es  it  w  as  the  same  thing. 
Here  is  your  direct  cost*,  but  we  do  not  ha\e  any  indirect  costs.  We 
asked  them,  well,  what  shall  wje  do  to  administer  and  manage  these 
contracts  i  Their  Miggestion  was,  take  it  out  of  the  direct  costs.  And  we 
found— we  were  quite  burprisOd  because  it  wab  our  understanding  that 
,  if  we  had  negotiated 'an  indirect  cost  rate  in  good  faith  that  they  would 
honor  this  rate  and  provide  the  funding  that  is  required. 

Senator  Cohex.  In  other  words,  they  did  no£  tell  you  that  the 
indirect  costs  that  you  had  incurred  wore  not  allowable,  they  just  said 
they  did  not  have  any  money  to  pay  for  them? 

Mr.  Love.  That  is  exactly  right.  And  that  is  what  occurred  in  all 
three  of  those  years  and  that  is  why  we  have,  what  we  consider  a  sub- 
.  stantial  deficit  tftat  is  finally  catching  up  to  us  this  year.  We  are  in 
the  position*  as  many  othft  tribes  arc,  wKfere  we  are  going  to  have  to  go 
out  and  borrow  money  or  use  tribal  funds.  I  would  point  out  that  the 
Penobscot  Nation,  over  the  past  2  years,  has  injected  over  $200,000  in 
tribal  funds  to  operate  tribal  government,  because  we  realize  there  are 
areas  that  thq  Bureau  ha&  no  responsibility  for  and  we  have  taken  that 
upon  ourselves. 

But  there  are  other  tribes,  I  am  sure,  which  do  not  have  the  luxury 
of  having  some  type  of  income.  We  have  just  been  fortunate.  But  it  is 
not  our  responsibility.  r 

Senator  Cohen.  Where  are  you  going  to  come  up  with  the  $121,000? 

Mr.  Lovk.  We  are  probably  going  to  have  to  go  to  the  bank  and 
borrow  it.  I  mean,  to  give  you  an  example,  just  one  other  point:  The 
past  2  yeai*s,  the  Bureau  came  ift  here  and  asked  for  $168,000  tq,  run 
a  liaison  office  in  Mame,  and  they  provided  $150,000  in  indirect  cost 
money.  Well,  if  we  can  run  several  contrdck  with  $150,000,  how  much 
would  it  take  them  to  run  those  same  contracts?  Not  $150,000.  They 
wanted  $168,000  for  three  people  in  Maine.  It  is  crazy. 

Senator  Cohex.  Why  don't  you  proceed  with  your  statement? 

Mr.  Love.  OK.  Notwithstanding  this  projected  shortfall,  the  BIA 
has  not  reqiafetea  additional  contract  srtpport  funds  for  fiscal  year 
1982,  nor  have  they  requested  authority  to  rtprogram  moneys  in  or,der 
to  reimburse  tj-ibes  indirect  cost  funds  legitimately  owed. 

I  hope  this  committee  can  monitor  the  situation  to  insure,  that  the 
Penobscot  Nation  and  others  similarly  situated  are  not  financially 
penalized  yet*  again  this  year  for  exercising  our  self-determination 
rifl^^fcaranteed  under  the  law. 

Rairman,  the  other  major  point  I  would  like  to  bring  to  your 
at^BJpn  *s  the  need  to  clarify  tjie  hieaning  and  the  use, of  such  terms 
as  indirect  versus  direct; -administrative  overhead  versus  program 
costs;  contract  support  versus  grant  administration;  et  cetera. 

Different  Federal  agencies  ha\  e  interpreted  and  applied  these  terms 
in  different,  sometimes  conflicting  ways,  that  ultimately  work  to  the. 
disadvantage  of  tribes  wishing  to  administer  such  services. 

We  would  support  the  recommendations  made  by  other  ttibes'and 
organizations  that  a  priority  effort  be  made  by  this  administration, 
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whiclvhns  fully  supported  the  policy  of  Indian  self-determination,  to 
clarify  the  usage  of  these  terms  and  enforce  the  necessary  coordina- 
tion between  these  major  Federal  agencies  the  tribes  mu«t  deal  with. 
These  are  matters  bcvond  the  control  of  the  BIA.  They*mu«t  be  under- 
taken by  the  Office  of  Management  and  Budget. 

Senator  Cohen.- Thank  you  very  much. 

[The  prepared  statement  follows  :] 

Prepared  Statement  of  Mr.  Timothy  Love,  Governor,  Penobscot  Indian  Nation 

Mr.  Chairman,  members  of  the  Select  Committee  on  Indian  Affairs,  on  behalf 
of  the  Penobscot  Indian  Nation  I  would  like  to  express  my  *W^"}™toT  ite 
opportunity  to  present  testimony  on  implementatfon  of  the  Indian  Self-Determ- 
inatiOn  and  Education  Assistance  Act,  Public  J*w  93-658  As  you  are  aware,  the 
Penobscot  Indian  Nation  has  attempted  since  1979  to  fully  exercise  the  vitally 
important  rights  of  assuming  responsibility  for  delivery  of  basic  governmental 
£  provided  for  under  this  law.  We  would  like  to  commend  Vou  for  agrcring  . 
to  schedule  these  hearings  at  a  time  when  the  willingness  of  Indian  tribes  to 
conUm*  along'the  path  of  self-determination  J*  being  subjected  to  tremendous 
fiscal  pressures  and  adversity.  If  we  are  not  able  to  rely  on  the  Congress  foissup- 
port  and  direction  at  this  crucial  time  I  am  concerned  that  the  ^{^^"°" 
along  with  many  other  Indian  tribes  may  be  so  overwhelmed  by  the  bureaucratic 
obstacles  and  financial  penalties  associated  with  exercis  ng  our  contract  j rights 
-4md«r  this  law  that  we  will  be  forced  to  abandon  the  goals  of  self-determination 

a^ne^wtlmoV^ 'intend  to  adfcess  the  following  majdrpoints  which  I  believe' 
are  crucial  to  a  resolution  of  the  major  problems  and  ob*acles  ateoc^ted  with  the 
exercise  of  tribal  rights  under  the  Indian  Self-DefennlnaUon  Act :  The -need  to 
establish  a  uniform  definition  for  the  term  "indirect  costs;  and  to  standardizepro- 
cedures  associated  with  the  system  of  approving  and  alloca ting  indirect  costo 
under  638  and  other  federal  grants  and  contracts.  Closely  related  to  Uje  problem 
of  terminology  is  the  ceed  to  achieve  an  on-going  mechanism  to  achieve  Inter- 
agency coordination  in  federal  grants  and  contract  procedures.  Certain  Questions 
must  be  clarified  regarding  BIA's  proposed  "contract-to-grant^  regulation  changes. 
The  impending  shortfall  or  dfllciency  in  BIA  contract  support  funds  for  fiscal  year 
19*2  threatens  to  again  result  in  the  imposition  of  a  significant  financial  penalty 
on  the  Penobscot  Indian  Nation  and  other  tribes  similarly  situated.  * 

INDIRECT  COSTS  # 

There  absolutely  must  be  an  immediate  clarification  of  the  terminology  associ- 
ated with  the  concept  of  indirect  costs  In  order  to  achieve  both  a  necessary  uni- 
formity in  policies  between  the  major  Federal  agencies  which  Indian  tribes  must 
deal  with  and  a  consistency  in  the  procedures  for  allocating  budget  support  for 
tribal  indirect  costs  ti  eliminate  the  inequitable  penalties  imposed  on  tribal  con- 
tractors simply  for  €^|rcising  their  638  rights.  ^      . . 

The  Penobscot  Indian  Nation  has  consistently  complied  with  all  aPP"cable  pro- 
cedures regarding  the  formulation  of  indirect  cost  allocations  including  the  estab- 
lishment of  an  approved  indirect  cost  rate  with  a  cognizant  Federal  agency— the 
Indian  Health  Service— and  regular  auditing  of  Federal  program  expenditures 
\et  like  so  many  other  tribes,  we  are  penalized  for  developing  such  a  cost  Efficient 
financial  and  management  Information  system  by  being  required  to  constantly 
struggle  with  Federal  agencies  other  than  the  cognizant  agency,  Including  tne 
BIA  because  of  differences  and  discrepancies  between  the  definition  and  applica- 
•  Uon  of  such  terms  as  administrative  costs,  overhead,  contact  support,  etc  We 
have  had  the  opportunity  to  review  the  draft  report  of  the  American  Indian  Law 
Center  prepared  for  the  BIA  on  the  problems  associated  with  indirect  cost  issues 
and  fully  support  it  s  recommendations  to  expeditiously  pursue  steps  to  eliminate 
these  unnecessary  discrepancies.  The  burden  should  not  rest  on  Indian  tribes  to 
resolve  tlxese  problems.  They  are  the  result  of  a  lack  of  communication  and  coordi- 
nation within  the  federal  system  and  only  the  federal  administration  can  initiate 
the  necessary  steps  to  resolve  these  matters.  According  to  the  All/?  report  the  key 
neency  with  responsibility  to  take  this  initiative  is  the  OMB  and  the  appropViate 
steps  should  be  taken  as  soon  as  possible  to  review  their  own  circulars  and  guide- 
lines in  order  to  bring  the  Other  federal  agencies  into  compliant 
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Along  with  the  priority  effort  to  clarify  the  meaning  and  usage  of  such  terms 
as  direct  versus  Indirect  costs,  program  versus  administrative  funds,  etc.,  the 
Federal  agencies  with  Indian  service  responsibilities  must  \k  required  to  In- 
stitute a  minimal  level  of  coordination  so  to  relieve  Indian  t/ibes  of  the  unfair 
burdens  of  adjusting  to  the  inconsistent  and  often  contradicting  grant  and 
contract  policies  of  different  Federal  agencies.  At  present,  Indian  tribes  are 
exposed  to  great  financial  risks  in  the  auditing  and  cost  allowance  systems  which 
penalize  tribes  for  following  approved  budgets  and  guidelines. 

i  .£b  e £ort  8hduId  an  int*&*1  Part  of  the  definitional  or  terminology 
clarification  process  discussed  above:  We  are  convinced  that  the  groundwork 
has  been  effectively  provided  by  the  AILC  report  and  a  response  by  the  admin- 
istration should  be  Initiated  as  soon  as  possible.  The  administration  has  pointedlj 
embjaced  the  fundamental  policy  of  Indian  self-determination  and  it  is  time  to 
translate  promises  and  rhetoric  Into  practical,  concrete  courses  of  action.  In 
-  S  i  confce*fc'  self -determination  can  only  mean  enabling  Indian  tribes  to  exercise 
their  rights  to  provide  basic  governmental  services  effectively  and  without  the 
m/SS^1  and  fb|irden9  caused  by  the  lack  of  coordination  on  this 

matter  We  fully  concur  with  the  recommendation  made  by  the  National  Con- 
gress of  American  Indians  in  their  testimony  that  a  special,  priority  effort  must 
frt  m£hJL  £ea  a  w°rkh*  ^°UP  or  task  force  under  the  leadership  of  OMB 
to  identify  the  concrete  steps  and  procedures  necessary  to  achieve  such  inter-* 
^n^o000^1^?4  T1*  tbe  adTanta^  of  the  record  created  by  this  coe£ 
mittees  oversight  hearings  and  the  study  of  the  AILC,  the  directions  for  such 
an  effort  are  effectively  laid  out  Significant  progress  is  possible  by  the  begin- 
ning of  fiscal  year  1983  if  the  administration  will  demonstrate  the  commitment 
to  assign  a  high  priority  to  this  matter  and  not  simply  relegate  it  to  BIA  which 
lacks  the  power  of  enforce  Implementation  across  agency  linos.  - 
) 

BIA  00  If  TEA  CT  TO  GRANT  REGULATION  CHANGES 

Although  the  preserit  status  is  unclear,  the  BIA%ontinues  to  press  for  638 
regulation  changes  which  would  transform  638  procedures  from  a  contract  to 
f^l^ilt^  t(Lorderi?  c,omPly  ^  tbe  1977  Federal  Grant  and  Cooperative 
m  fn«  ^f^81?**  the*flnal  version  of  these  proposed  regulations  are  not 
officially  available,  it  would  be  premature  to  attempt  a  specific  critique,  however, 
there  are  certain  alarming  aspects  to  this  proposed  regulation  change  which  call 
for  comment    '  , 

One  year  ago,  the  BIA  proposed  to  Implement  a  consolidated  block  grant  of 
ess  programs  before  Congressional  appropriation  committees.  This  proposal  was 
ustlfled  on  cost  efficiency  and  tribal  self  determination  grounds  despite  the  fact 
that  noc^su  tatlon  with  tribal  leaders  had  taken  place  and  concrete  evidence 
.  t^forkabillty  or  advantages  of  this  proposal  was  not  provided.  Not  surprls, 
ngltf  the  Congress  rejected  this  proposal  as  being  too  speculative  and  without 
legtfl  foundation.  It  is  noteworthy  that  an  Important  aspect  of  this  nroposal 
wa.\the  call  for  an  across-the-board  25  percent  budget  reduction  in  those  pro- 
grainV^lbie  for  638  contracting.  Subsequently,  the  Associate  Solicitor  of 
Interior  for  General  Law— and  not  the  Associate  Solicitor  for  Indian  Affairs— 
enveloped  a  lega^oplnlon  concluding  that  the  1977  Federal  Grant  and  Coopera- 
tive. Agreements  Act  required  that  638  contracts  be  changed  to  grants.  This 
legal  opinion  was  then  attached  to  a  series  of  mailings  to  Indian  tribes  In  the 
summer  and  fall  of  19S1  along  with  proposed  regulation  changes  which  would 
make  the  contract  to  grant  changes^pur  legal  representatives  have  analyzed 
the  solicitor  s  opinion  and  advised  us  tfihi  there  are  substantive  questions  which 
were  not  addressed  and  that  the  authorises  relied  upon  by  the  Solicitor  are 
#  questionable  Briefly,  their -conclusion  is  thalsihe  Department  of  Interior  could 
•  have  just  as  easily  concluded  that  638  shouloN*  regarded  as  an  exception  to 
the  Federal  Grants  and  Cooperative  Agreements  Act,  especially  if  the  act  is  to 
be  interpreted  as  superceding  63S  and  would  then  have  the  effect  of  diminishing 
Indian  rights  to  contract  The  rule  of  lajv  is  well  established  that  general  Fed* 
eral  laws  should  not  be  applicable  to  Indian  tribes  if  doing  so  would  diminish 
or  deny  Indian  rights  unless  Congress  expressly  intends  that  effect  Adminis- 
trative discretion  should  be  exercised  to  give  effect  to  both  Federal  laws  to  avoid 
a  dlmihishment  of  the  Indian  right  These  questions  were  not  all  addressed  in 
the  solicitor's  opinion.  Finally,  if  the  Federal  Grants  Act  clearly  applies,  why 
did  the  department  wait  4  years  before  discovering  this  and  then  announce  this* 
►  * 
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conclusion  under  circumstances  which  Rive  nil  the  appearance?  of  an  after-the- 
fact  rationalization  for  their  goal  of  ,ct.n%  erting  Wto  a  consolidated  block .grant  - 
svstem.  We  can't  see  why  the  same  objective*  of  flexibility  and  cost  efficiencies 
in  the  638  system  can't  be  achieved  without  concluding  that  the  10(7  law  wiper- 
cedes  638  and  possibly  doing  damage  to  tribal  right*  in  the  future. 

^*  FISCAL  TEAR  19R2  CONTRACT  SITPORT  FUNDING  DEFICIENCIES 

According  to  the  best  available  evidence,  the  BIA.now  estimates  a  1.1  percent 
shortfall  in  contract  support  funding  for  fiscal  year  1982  yet  no  request  for 
either  a  supplemental  appropriation  or  reprogrnming  of  fu.rtls  has  been  sub- 
mitted tQ  the  Congress.  In  the  absence  of  either  type  of  request,  the  Penobscot 
and  many-  other  tribes  w  ill  clearly  be  unable  to  recover  .ndirect  costs  at  the 
level  already  approved  by  the  BIA  for  fiscal  year  1982.  In  short,  th  s  tribe  and 
others  similarly  *"»«ted  will  again  be  penalized  for  exerc. sing  their  r ghts 
under  638  by  not  being  reimbursed  for  real,  approved-  indirect  cost  expenditures 
despite  our  full  compliance  with  all  applicable  regulations  «nd  nrocwlures 

In  order  to  get  a  true  picture  of  this  problem  I  believe  it  would  be  helpful  for 
the  committee5  to  understand  the  impact  of  these  BIA . 
flciencies  at  our  tribal  level  In  1982  alone, we  are  projecting  a  deficit  of  $42,000 
while  the  cumulative  total  since  1979,  the  year  we  began  esercising  our  638 
rights,  amounts  to  $121,936.  These  amounts  are  truly  significant  in  our  perspec- 
tive while  I'm  sure  the  cumulative  total  nationally  must  be  upwards  of  $5  million 
ust  for  this  fiscal  year.  Although  BIA  contract  officers  have  been  will  ng  to 
a tow an  adjustment  or  reallocation  of  costs  from  indirect  to  <Urect  this  has 
the  effect  of  reducing  our  direct  cost  base  for  the  succeeding  year.  This  translates 
nto  an  overall  budget  reduction  for  the  tribe  thereby  reducing  our  ability  to 
m^t  service and  resource  management  needs.  This  system  clearly  operates  to 
d^at  t^  Vf"  etermination  policy  and  penalizes  us  for  exercising ;  our  right*. 

I  understand  that  this  chronic  shortage  in  contract  support  funding  reflects 
a  nasi"  nu  rwlth  the  process  and  a  frustration  of  intept  of  th*  law  n  sec  ion 
106(h)  of  the  Self -Determination  Act.  Congress  mandated  that  the  level  or 
f^Alnc  for  trlbnlly  administered  services  should  be  at  least  as  much  as  the 
agency  wSd  havrnlloc^ed.  Since  this  necessarily  included 
nort  or  overhead  the  expectation  was  that  there  would  be  a  reallocation  of  the 
budge .S  BIA  administrative  to  tribal  contract  support  This  simpb '  has 
no?  hnnnen^d- and  the  result  is  a  system  that  doesn't  work.  Congress  is  under- 
rtnnSb^rriurtant  to  con !  inualfy  increasing  the  contract  support  budget  when 
thev  see  no  evidence  of  a  concomitant  decrease  in  BIA  administrative  espendi- 

nflrionriM  If  no  action  is  taken,  you  enn  rest  assured  that  the  BIA  Will  not 

any  questions. 
Senator  .Cohen.  Ms.  Tomah. 

STATEMENT-  OF  VIRGINIA  TOMAH,  TRIBAL  COUNCIL  MEMBER  AND 
DIRECTOR  OF  SOCIAL  SERVICES,  PASSAMAQUODDY  TRIBE, 
PLEASANT  POINT  RESERVATION,  PERRY,' MAINE 

Ms  Tomah.  I  am  Virginia  Tomah,  tribal  council  member  at  the 
Passamaquoddy,  Pleasant  Point  Reservation  m  Maine. 

So  of the  things  that  I  would  like  to  address  arc:  No.  1,  that 
6ttSSi  implcmcntS  for  self-determination  of  Indian  people  and 
b,i»  was  imP""IC"1^     t  f  1]ow  t0  ^  fullest,  and  it  has  not.  None 


them  by,  first,  t\\v  proposed  draft.  Tlie  tribes  were  not  consulted-as  to 
.whether  they  would  go  contract  or  go  through  grants.  We  were  told 
that  we  are  to  go  grants  and  that  is  it: 

Before  the  draft  grants  were  released,  I  called  Dale  Heald  and 
requested  a  copy  and  he  told  me  that  I  could  not  have  a  copy  and 
he  said  that  I  would  see  them  when  they  were  in  the  Federal  Register 
and  that  I  would  have  00  ddys  to  c  omment  on  them.  None,  6f  our  input 
was  considered;  our  viewf^were  not  considered.  They  are  telling  us 
what  to  do  again  in  their  own  way.  They  are  letting  us  think  that 
we  haVe  self-determination,  bnt  vet  puJHhgTlnd  taking  it  andjajfching 
us  irv  every  comer  and  saying,  "here  you  are  little  Indian, U£re  is  a 
little  self-determination,  letting  us  feel  that  we  have/ it  and  wertlo  not. 
I  wits,  thinking  last  night  in  my  room,  we  are  the  first  Americans 

t  of  this:  country,  but  I  reajly  feel  like  I  am  a  second  American  because 
my  rights  are  being  violated^left  fiud  right. 

We  like  the  regulations,  the  60S  regulations,  the  way  they  are  now. 
They  are  workable.  They  are  familiar  to  all  Indian  people.  And 
Kenny  Smith  says,  the  only  major  change  that  he  knew  of  was  the 
GSA  problem.  So  why  spend  all  that  money  on  staff,  Bureau  money, 
.and  doing  all  the  regulations?  When  the  first  law  was  broken,  271, 
the  tribes  were  not  consulted.  _Their  views  were  not  taken  into  con- 
sideration. How  coukl  they  do  this?  They  broke  the  first  law  and^ 
imagine  what  they  are  going  to  do  with  this.  Contracts  versus  grants, 

.  ,  contnu  ts  are  more  \vg&\  and  more  binding.  We  all  have  to  live  Up  to 
them  legally .  We  have  a  recourse*.  In  this  our  recourse  is  very  unclear. 
Where  do  we  go  after  our  fair  hearing?  Possibly  nowhere*.  t 

Grants,  you  have  to  .have -points  for — they  are  very,  very  com-  * 
petithe.  Again,  the  Bureau  is  going  to  have  Indians  fighting  amongst 
Indians,  instead, of  working  together  in  unity.  They  are  hurting  all 
the  Indian  people  bj  this.  Insufficient  funds,  the  rules  and  regula- 
tions, not  giving  TA,  I  have  never  been  able  to  get  TA  from  the 
Bureau.  Instead,  I  have  beeh  telling  them  what  some  of  their  rules 
$n„d  regulations  are  and  they  do  not  pay  me.  Each  £ime  I  go  to  the 
Bureau  office 'tftinking  I  am  going  to  talk  to  this  person  who  was 
dealing  \\ith  it  and  establish  a  working  relationship,  the  next  month 
I  go  back,  it  is  a  brand  new  person  and  we  are  starting  back  from  day 
une,  The^  have  got  so  many  staffers  in  so  marry  positions  that  they 
switch  at  any  point  that  they  want,  and  it  is  so  frustrating. 
,  I  really  wonder*  and  I  do  not  understand  how  they  cifo  do  this.  It 
doe*  not  make  sense,  wasting  all  that  money,  and  brcaking*the  law 
doing  if,  not  letting  any  of  us  have  our  input.  And  when  thoy  say  , 
we  have  our  inptft,  they  listen  to  us,  but  they  do  not  take  it  into  con- 
sideration, Thoy  will  send  another  guy  down  to  the  meeting  and  the 
other  £u}  w  ill  go  through  the  whole  thing  again  and  they  do  not  know 
what  we  arc  talking  about. 

So  wc  are  back  al  bkll  one  and  we  have  been  staying^  bjdl  one  jtoid 
not  getting  furtheortff' seems  that  we  have  to  fight  every  step  of  the 
way  for  self  determination  which  the  Senate  passed  for  our  benefit. 
«  The  Bureau  gi\eth,  the  Bureau  takoth,  and  that  is  what  they  will  do 
if  we  pd*£rants.  In  5  years  down  the  line,  there  will  be  no  self-* 
determination  for  Indian  people.  I  feel  like  they  are  going  to  send 
ms  on  a  slow  boat  to  China  and  I  will  neyer  return* 
Thank  you.  %    .  m 

'  \ 
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Senator  Cohen.  Thank  you  very  much.  .  .    -  . 

Virginia,  you  have  indicated  you  like  638  the  way  it  is,  but  that  is 
a  little  bit  of  an  overstatement,  I  suspect 
Ms.  Tomah.  With  a  few  minor  changes. 

Senator  Cohen.  OK,  because  it  is— and  I  understand  bemg  familiar 
with  one  system  and  wanting  to  stay  with  that— but  even  as  we listen 
to  the  evidence  this  morning,  there  are  some  problem^  associated  with 
the  lack  of  guidelines.  Mr.  Love  was  just  indicating  that  we  have  no 
guidelines.  They  say  it  is  up  to  you  to  determine  what  the  indirect 
costs  are,  and  then  come  in  later  and  say :  No.  1,  those  are -not  allow- 
able; and  No.  2,  wWo  not  have  any  money.  We  do  have  some  problems 
with  638  that  should  be  corrected. 
Ms.  Tomah.  Yes,  they  do  need  changes. 

Senator  Cohen.  Please  proceed.       .       ,      .  '   

Mr.  McLattohijn.  Mr.  White  Lightning  is  going  to  present  our 
testimony.  «  > 

STATEMENT  OF  AtLEN  WHITE  LIGHTNING,  TRIBAL  COUNCIL 
MEMBER,  STANDING  BOCK  SIOTJX  TRIBE,  POET  YATES)  N.  DAK., 
ACCOMPANIED  BY  ROBERT  W.  McLAUGHLIN,  SPECIAL  ASSISTANT 
TO  THE  TRIBAL  CHAIRMAN  . 

Mr.  White  Lightning.  Mr.  -Chairman,  my  name  is  Allen  White 
Lightning-and  I  am  the  chairman  of  the  Standing  Rock- Sioux  Tribe 
from  North  Dakota,  the  finance  committee  of  that  particular  tnba 
council.  I  have  with  me  today  Mr  Robert  W.  McLaughlin  special 
assistant  to  the  tribal  chairman,  and  also  Mr,  Alan  Parker,  who  is  one 
of  our  tribal  advisers.  ...    .  ,  , 

•  I  wish  to  thank  the  committee  for  this  important  opportunity  to 
provide  tribal  testimony  on  issues  concerning  the  indirect  cost  policies 
for  tribal  government.  We  have  attached  detailed  written  testimony 
described  problems  and  suggesting  policy  recommendations  which  we 
believe  .ean  minimize  the  negative  effects  now  Imilt  into  existing 

^nator  Cohen.  Without  objection,  your  detailed  written  testimony 
will  be  made  a  part  of  the  record  of  this  hearing.  - 

llTwrnB  tfoHTNiNG.  The  Standing  Rock  Sioux  Tribe.suice  1977, 
has  utilized  indirect  cost  procedures  to  finance,  in i  part,  tribal  govern- 
ment overhead  expenditures.  Year  after  year,  we  have  been  faced  with 
same  recurring  problems  which  are  built  into  current  regulations 
'  which  I  am  sure  the  chairman  and  the  committee  are  aware  of .  ... 
Sess  corrective  action  is  taken  by  the  Congress  and  the  admims- 

*  tration  to  reduce  the  impact  of  inconsistent  regulations,  tribal  govern- 
.  mepts  will  suffer  not  only  management  setbacks  but  real  ^financial  set- 

baC?ngriseland.the  administration,  like^the  tribe,  must  grapple  with 
balancine  expenditures*  with  revenue,  but  unlike  Congress  and  the 
admSraS  our  tribe  cannot  exceed  total  revenue  by  ^pend,. 
tures  unless  we  are  willing  to  face  the  consequences  of  defaulting  on 
finS  ^onunitments  %&.  have  with  many  individuals  and 

°%f  of! Srse,  have  chosen  to  balance  ourannual  budget.  However, 
this  task,  whici  is  difficult' under  ordinary  circumstances,  becomes 
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almost  impossible  when  sudden  shifts  in  financial  obligations  of  Gov- 
ernment agencies  to  the  tribe  take  place. 

'The  history  of  these  shifts  has  always  been  on  the  short-fall  side 
of  the  ledger,  thus  burdening  the  tribe  to  replace  income  already 
earned  with  income  which  must  be  taken  away  from  ofeher  tribal 
budget  accounts.  It  has  always  been  surprising' to  me  that  the  Bureau  . 
° f.J"dian  Affajrs,  the  agency  which  constantly  calls  for  improved 
tribal  management,  is  the  very  same  agency  which  is  most  guilty  of 
throwing  the  tribal  budget  process  into  disarray.  Other  Federal  agen- 
jues,  as  we  have  clearly  pointed  out  in  our  written  testimony,  are 
also  responsible  for  contributing  to  reducing  the  effectiveness  of  tribal 
management. 

Standing  Rock,  therefore,  recommends  that  this  committee  ask  the 
Office  of  Management  and  Budget,  in  conjunction'  with  the  Inspector 
tTcneral  s"  Office,  to  immediately  set  up  a  task  force  to  address  serious 
problems  and  deficiencies  of  the  indirect  cost  regulations.  This  task 
force  should  be  required  to  submit  their  findings  and  recommendations 
in  a  fomnyiip  hearing  before  this  committee  no  later  than  by  the  end 
of  the  fiscal  year.  WC  realize  this  is  a  minimal  amount  of  time  but 
\  we  belie ve^rihal  governments  and  the  Inspector  General's  Office  have 
at  hand  the  solution  needed  to  solve  this  serious  problem.  • 

We  further  suggest  that  any  theoretical  assessments  to  the  tribe 
resulting  from  fixed  carry-forward  provisions  be  suspended. 

Finally,  Senator  Cohen,  we  also  recommend  that,  if  possible.  Con- 
gress appropriate  supplemental  funds  to  cover  the  short-fall  amounts 
in  the  Hiireau  of  Indian  Affairs  contract* support  program.  We  only 
suggest  tins  because  the  tribes  have  actually  earned  this  income  and 
jle^onhed  problems  and  suggesting  policy  recommendations  which  we 
have  already  prpenrlp^ 

Mr  Chairman,  at  this  timelwouldv  like  to  request  that  Ilk-  Mc- 
Laughlin add  some  comments  to  my  testimony. 
Mr.  McLauohux.  Thank  you,  Mr.  Chairman.  I  just  have  a  couple 
<-     of  comments  One  is  with  respect  to  the  American  Indian  Law  Center 
•    "     fuPTVx  ,(lls5?rec  with  that  ^port  on  two  items.  First,  we  do  not 
think  that  the  Bureau  or  the  Inspector  General's  Office  has  the  capa- 
bility to  develop  a  statistically  reliable  ratio  that  will  be  applied  to  all  • 
tribes.  We  think  that  the  situation  is  just  too  complex  and  the  present 
analysis  of  tribal  g6vernment  expenditures  by  the  Inspector  General's 
-Office  actually  is  not  a  bad  system.  We  are  in  agreement  with  that. 

Senator  Cohek.  I  thihk  one  of  the  gentlemeh  testified  earlier  this 
morning  and  indicated  that  that  is  a  complex  area  and  that  ifrisnot 
subject  to  an  easy  formula  or  resolution  by  cost  ratios. 
•  '    h  ♦    M^riniLiK  Tho  other  comment,  with-respect  to  the  report,  is 
that  we  thoroughly  disagree  to  do  awafwith  the  contract  support  W 

•  JTTfW       ry'  lt.doe?  nL0t  SOund  hkp  a  bad  idea>  b«fc  in  reality  we 
think  hat  we  are-going  to  be  on  the  short-fell'  side  again  if  that  were 
actually  earned  out  It  would  be  literally  a  reduction  in  total  injec- 
tions of  reve-nue  to  the  tribes  and  we  believe  it  would  come  out  of  the 
direct  cost  base.  U1B 
Finally,  and  I  guess  this  is  a  question  to  the  committee,  if  the 
Bureau  of Indian  Affairs  came  in  and  said/they  were  going  to  default 
.       if  they  did  have  such  contracts,  say  withyour  Bath  Iron  Works  in 
/       Maine,  and  hot  pay  them  overhead  tha£  they  negotiated  through  a 
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cognizant  audit  agency,  which  I  believe  they  do— Defense  Department 
contracts  are  constantly  negotiated  with  respect  to  overhead  allow- 
ances—what would  be  the  committee's  reaction  ?  Tlte  Bureau  is  simply 
not  going  to  pay  you  for  what  you  have  earned.  They  are  legitimate 
costs,  you  have  earned  them.  Gentlemen  from  Bath,  we  just  will  not 
pay  you.  What  would  be  the  committee's  reaction  ? 

We  are  providing  a  service  to  the  United  States,  the  tribe  is.  I  sort 
of  resented  the  Inspector  Generals  comment  this  morningthat,  we  are 
funding  tribal  governments.  They  are  not.  We  are  providing  a  service. 
The  United  States,  through  the  Bureau -of  Indian  Affairs  and  Federal 
agencies  and  pass-through  through  State  governments,  is  paying  for 
that  service  and  also  paying  for  a  legitimate  and  negotiated  indirect 
cost  rate.  We  earned  that.  We-are  wondering  why  the  United  States  is 
not  paying  us  for  what  we  have  earned. 

Senator  Cohen.  What  is  surprising  to  me  is  how  we  can  conduct  a 
system  not  having  any  specific  guidelines.  The  notion  that  each  tribe  is 
going  to  set  what  it  considers  to  be  it?  indirect  costs  to  me  is  surprising 
to  say  the  least.  ,  ... 

What  we  ought  to  have  is  some  sort  of  uniformity  that  lays  out  with  • 
specificity  those  kinds  of  costs  thafcwill,  in  fact,  be  reimbursable  and 
there  perUaps  is  the  difference  lAween  the  analogy  that  you  draw 
between  Bath  Iron  Works  and  tpDefense  industry.  There,  there.is  a . 
fairly  specific  set  of  guideliiyapHere  we  do  not  appear  to  have  any. 
What  we  appear  to  have  is  some  sort  of  loose  understanding  that  cer- 
tain costs  will  be  reimbursable  and  others  may  not  be.     ~     .  , 

If  JMfr.  Love  is  correct,  that  the  only  statement  he  received  is  that  we 
simply  do  not  have  the  money,  that  adds  another  element  to  if.  ' 

What  I  think  we  have  to  have  is  some  identifiable  set  of  rules,  lne 
rules  tell  you  what  you  can  do  and  what  you  cannot  do  in  terms  of 
what  will,  in  fact,  be  reimbursed.  And  if  you  do  not  have  thofee,  then 
vou  are  really  at  bay,  because  you  do  not  know  what  kind  of  service 
you.canVovido.and  whether  or  not  it  will  be  reimbursable;  whether 
vou  will  have  to  eat  that  cost  coming  out  of  the  central  program,  p 

Mr  McLauohun.  Senator,  I  think  those  comments  are  excellent. 
There  are-such  rules  in  the  existina^ysteni  but  they  are  not  being  n» 
plied  in  this  instance.  We  havTTegitimate  expenditures  which  are 
allowable,  where  we  earn  payments  from  the  Government  on ,  t  hose 
particular  accounts.  And  the  Inspector  General's  Office  and  all  the 
audit  agencies  that  deal  with  us  have  judged  those  to  be  allowable. 

In  our  situation-I  cannot  speak  for  other  tribes,  of  course,  1  am 
not  familiar  with  Mr.  Love's  situation— in- our  instance,  the  Govern- 
ment simply  tells  us  that,  we  are  not  going  to  pay  you  what  we  told 
you Two  werogoing  to  pay  you.  All  Of  our  cost-items  are  legitimate  and 
'  allowable  according  to  the  Inspector  General's  Office. 
Senator  Cohen.  And  what  is  the  rationale  they  offer  $ 
Mr.  McLaughlin.  Simply  we- are  out -of  money. 
And  then  we  have  to  inject  or  infuse  those  short-falls  from  our 
tribal  budlVand  I  guess  we  are  fortunate.  I  think  this  is  what  other 
Kony^ay  wis  referring  to,  especially  the  testimony  that  you 
SSvSSrom  Mr.  Thayer.  They  simply  had  to  take  from  their  claims  4 
SoneXblect  that  and  I  am^assumfng  that  Mr.  That's  accounts 
were  Jso  allowable  accounts. 
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,  Senator  Cohen.  Your  prepared  statement  will  be  entered  in  the 
k-ecord  at  this  point.  •    *  ,  •  • 

(The  statement  follows.  Testimony  resumes  on  p.  135.] 


Hon.  William  S.  Cohen, 


June  30,  1082. 


Chairman,  Senate  Select  Committee  on  Indian  Affairs,  Dirksen  Senate  Office 
Building,  Washington,  D.O. 

Dear  Senator  Cohen  ;  The  Standing  Rock  Sioux  Tribe  is  pleased  to  have 
„  this  opportunity  to  submit  oral  and  written  testimony  on  problems  surrounding 
earned  indirect  cost  pajments  to  the  Standing  Rock  Sioux  Tribe.  Since  1977, 
the  tribe  has  utilized  the  indirect  cost  accounting  rate  to  determine  overhead 
expenses  allowable  und(jr  OMB  Circular  No.  A-87  and  OASC-10,  issued  by  the 
Department  Health  and  Human  Sen  ices.  The  cognizant  audit  agency  which 
determines  our  indirect  cost  rate  is  the  Inspector  General's  Office  of  the  U.S 
Department  of  Interior. 

Essentially,  our  problems  have  centered  on  the  refusal  of  Federal  agencies 
to  fully  honor  the  rates  established  between  the  Inspector  General's  Office  and 
the  Standing  Rock  Sioux  Tribe.  This,  of  course,  can  throw  the  tribal  budget 
significantly  off  course  during  the  year  as  shortfalls  occur  in  indirect  cost  pay-  ' 
t  r  ments  to  the  tribe.  An  inability  of  the  tribe  to  budget  effectively  usually  results 
in  a  less  efficient  tribal  management  capability. 
,  The  present  testimony  offers  suggestions  for  your  consideration  on  how  Con- 
gress and  the  administration  may  improve*,  from  the  tribal  point  of  view, 
•  Federal  indirect  cost  policy  for  Indian  tribes. 


Prepared  Statement  or  the  Standing  Rock  Siqux  Tribe,  Submitted  bt 
Pat  McLaughlin,  Chairman 

Over  the  past  5  years,  the  Standing  Rojck  Sioux  Tribe  has  experienced  serious 
problems  of  management  and  effective  budget  control  directly  resulting  from  ' 
the  complex  and  inconsistent  agency  interpretations  of  Federal  regulations 
governing  indirect  cost  payments  from  State*  and  Federal  agencies  for  the  admin- 
istratjon  of  contract* and  grant  programs.  The  tribe,  because  it  has  developed 
centralized  administrative  and  financial  functions,  is  allowed  to  assess  each 
grant  or  contract  award  from  the  State  or  Federal  source  an  indirect  cost  rate. 
TBe  percentage  allowed  for  tribal  overhead  costs  is  determined  by  regulations  as 
established  in  the  Cost  Principles  and  Procedures  for  Establishing  Cost  Alloca- 
tion Plans  and  Indirect  Cost  Rates  fpr  Grants  and  Contracts  with  the  Ffederal 
Government,  OASC-10  (hereinafter  called*  OASC  and  OMB  Circular  No.  A-S7.  J 
OASC-tO  is  normally  administered  by  the  Department  of  Health  and  Human 
Services  for  State  and  local  governments  by  their  Office  of  the  Inspector  General. 
Because  of  yie  special  trust  responsibility  of  the  United*  States  for  tribal  assets^ 
the  Oftlce  of  the  Inspector  General,  the  U.S.  Department  of  the  Interior  has  been 
assigned  the  role  of  Federal  cognizant  audit  agent  for  tribal  governments. 

jThe  tribe's  written  testimony  will  be  presented  in  two  parts.  The  first  part 
wfft  describe  in  a  brief  manner  the  developments  leading  to  problems  we  now 
face  with  the  indirect  cost  rate  delivery  system.  The  second  part  will  ^  an 
analysis  of  problems  which  stem  from  inconsistent  Federal  requirement*  and 
directives  during  the  actual  yearly  administration  of  the  indirect  cost  program 
by  the  tribe.  This  part  will  also  include  suggestions  on  how  the  program  could 
be  improved  from  the  tribal  point  of  view/  > 

Our  testimony  has  *been  written  apd  prepared  by  tribal  staft  and  elected 
officials  directly  involved  in  the  day  t6  day  decisionmaking  or  problem  solving 
actions  necessary  to  administer  the  budget  and  accounting  function  of  the  tribe. 
NO  outside  consultation  or  assistance  was  required  or  necessary  In  the  develop- 
ment of  this  report.  We  chose  this  presentation  format  so  that  the  committee 
could  receive,  testimony  from  an  entirely,  tribal  prospective.  On  the  other  hand, 
the  following  testimony  cannot  be  considered  as  representing  problems  perceived 
by  the  array  of  State  and  Federal  agencies  which  contract  with  the  trUbe  to 
provide  program  services.  The  report  was  prepared  by  Mr.  Clayton  Brownotter, 
chairman  of  the  economics  committee,  Mr.  Allen  White  Lightning,  chairman  of 


Sincerely, 


Pat  McLaughlin,  Chairman, 

Standing  Rock  Sioux  Tribe. 
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the  health,  education  and  welfare  committee ;  Mrs.  Theresa  Pleets  finance  officer  ; 
Mr.  Joe  Keepseagle,  Jr.,  administrative  officer ;  and  Mr.  Robert  McLaughlin, 
special  assistant  to  the  tribal  chairman. 

BACKGROUND 

The  growth  of  Federal  trantfer  payments,  the  self-determination  act,  centralized 
tribal  government  functions,  and  the  cost  allocation  plan  and  tndtrect  cost 
rates  s*  ,  ,    ,  . 

Prior  to  1960,  the  Standing  Rock  Sioux  tribal  government  had  minimal  j6x- 
nenses  of  tribal  government.  Most  expenses  were  treated  as  direct  costs'  to 
operate  the  tribal  council  and  chairman's  office  effectively  Support  staff  work 
when  required,  was  provided  by  the  Bureau  of  Indian  Affairs  in  an  indirect 
manner.  With  the  advent  of  Public  Law  85-915'ln  1958,  the  Standing  Rock 
Sioux  Reservation  Oahe  Rehabilitation  bill,  tribal  government  began  to  expand 

SeTheepayments  received  by  the  tribe  for  lands  taken  for  the  Oahe  Dam  Plus 
additional  rehabilitation  funds  provided  by  Congress  for  social  and  economic 
development  caused  tribal  government  operations  to  grow  signiflc ant  y.  1 j  ot  ■ over 
a  decade,  the  interest  earned  from  the  principal  deposits  of  tl'e-rehabilitation 
funds  was  sufficient  to  pay  for  tribal  government  when  combined  with  moneys 
the  tribe  earned  from  leases  on  tribal  grazing  lands.  However,  this  began  to 
chance  when  great  society  programs  increased  the  real  overhead  expenses  of 
Sibal  government  during  the  late  1960's  and  early  1970's  but  did  not  pro, rtt |  the 
government  with  any  cost  reimbursement  to  cover  such  expenses.  The  principal 
of  indirect  cost  accounting  was  at  that  time  still  a  foreign  concept  to  tribal  finan- 
cial maSS^  period,  the  acquisition  of  eaclrnew  grant  program 
nlaced  an  increasing  strain  on  tribal  finance  but  it.was  not  recognized  as  the  tribe 
did^t  have  a  s»  fflclently  sophisticated  financial  operation  which  could  allocate 
tribal  management  and  other  costs  to  their  original  sources,  when  they  were  of 
ui  oVerteod  oTlndlreet  nature.  Also,  many  Federal  agency  programs ,  during :  his 
neriod  required  the  llibe  to  provide  in-kind  services  or  contributions  which 
fur  herTep  e?ed  tribal  cash  resources.  Because  Standing  Rock  residents  rely 
heavHy  on  incfme  maintenance  transfers  for  income,  there  "■•  •^n 
taxation  during  this  period.  Furthermore,  the  economic  sector  which  made,  up  the 
onlv  source  of  productive  income,  aside  from  lease  income  to  the  tribe  and 
Individual  ranching  enterprise,  was  subsidized  by  the  tribe  to'encourage  Its 
development  and I  growth.  By  1974,  the  tribe  had  exhausted  its  surplus  funds  from 
Ae  OnhS  Rehabilitation  bill  primarily  as  a  result  of  hidden  costs  to  tribal  gov- 
eminent  tfpay  toi the  management  of  Federal  grant  and  contract  programs. 
DUHne  the  next  several  years,  the  tribe  overran  its  budget  and  drew  from  prln- 
^nl  MaLef  to  pay  for  budget  overruns.  By  1977,  even  the  principal  balances 
were  £3  and  eftrier  the  tribe  balanced  its  expenditures  wit*  Us  receipt  or 
racedinsotvfncy  and  receivership  at  the ;  hands  o  the J^Iftmzi ^V^blic taw 

'Knn^aV 
ni  Incllnti  Affairs  and  other  Federal  agencies  ns  they  indicated  flint  in(iirect  cost 

informed  the  tribal  chairman.  chnnkwl  Th*  tribe  had  just  completed  the 
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ing  system  utilHhig  new  computer  tec/nology  was  put  in  place.  New  offices  for 
centralized*  administration  niul  perso/nel  were  established.  This  range  of  man- 
agement activity  was  called  for.  unde/ Public  Law  93-038,  the  Self-Determination 
Act,  so  that  the  tribe  would  haye  tljS  capability  to  take  over  the  management  of 
Federal  programs  with  a  certain  ctfgree  of  efficiency  and  effectiveness,  said  BIA 
officials  and  BIA  directives.  Corit/act  support  and  indirect  cost 'payments  were 
integral  to  funding  the  overhead/expenses  required  \inder  Jhis  new  direction  so 
they  would  be  available,  said  BlA  managers  before  thfe  tribal  reorganization. 

With  no  BIA  contract  support  funds  available  to  pay  legitimate  tribal  bills 
of  collection  for  indirect  costs  llite  into^the  fiscal  year  of  1078,  the  tribe  received 
additional  news  from  the-  Insl>ector  General's  Office  that  since  the  tribe  ap- 
parently would  not  Collect  th/  rate  which  we  had  finally  negotiated  from  the 
Bureau  of  Indian  Affairs,  wy  would  be  severely  penalized  in  future  rates  nego- 
tiations as  a  remedial  actio/,  according  to  regulations.  This  is  the  theoretical 
flvpd  carry  forward  provision.  The  total  assessment  to  the  tribe  would  be  well 
over  $300,000,  negative  adjustment  for  fiscal  year  1979,  the  Inspector  General 
indicated  ^Vhat  had  been  proposed  by  the  BIA  in  1976  as  a  silk  purse  had 
suddenly  become  a  sow>  ear  in  the  mind  of  tribal  officials. 

The  tribe  immediately  moved  to  reduce  its  indirect  cost  pool  expenditures  for 
fiscal  year  197*  by  closing  the  administrative  and  personnel  offices  and  reducing' 
finance  office  functions. iThis  resulted, in  ineffective  tribal  government  for  the 
duration  of  fiscal  year  J&78.  At  the  end  of  the  fiscal  year,  Congress  passed  a  sup- 
plemental^ appropriates  'bill  which  restored  partial  indirect  cost  funds  to 
the  Bureau's  contract  support  fund  for  that  fiscal  j  ear.  The  tribe  was  eventually 
reimbursed  a  percentage  of  the  actual  expenditures  for  overhead  expenses  as 
a  result  of  the  supplemental  appropriations  bill.  However,  by  this  time,  the  tribe 
learnea  the  hard  way  about  the  inconsistencies  and  potential  danger  of  the 
indlrott  cost  program.  In  the  meantime,  the  Inspector  General's  Office,  realizing 
the  /rlbe  was  not  a  fault,  made  adjustments  which  forgave  the  tribe  the  now 
:ed  penalty  for  over  recovering  a  .theoretical  $300,000.  By  fiscal  year  1980, 
tfyj 'tribe  reestablished  an  Indirect  cujst  pool  which  included  expenditures  for 
e  original  finance  office  staff,  the  original  administrative  office,  and  personnel 
Ice  functions.  .  4  '  *  \ 

During  the  last  2  fiscal  years,  the  tribe  continued  to  learn  by  experience  thi 
problems  associated  with  the  indirect  cost  policy  of  .State  and  Federal  agencies 
We  will  now  turn  to  those  iss^ps.  Although  we  are  now  able  to  manage  the  tribaf 
administrative  budget  mure, successfully  than  in  fiscal  year  1978,  many  problem* 
associated  with  indirect"  eost  payments  result  because  of  actions  or  inconsiste/t 
regulations  beyond  our  control.  It  is  such  actions  which  have  placed  in  jeopajfiy 
once  again  Standing  Rock's  fiscal  year  1982  budget  process.  /• 

THE  FISCAL  TEAR  1»82  TRIBAL  BUDGET  .  / 

The  tribal  indirect  cost  proposal  and  an  analysis  of  inconsistent  Federal/actions 
and  regulations  tvith  recommendations  for  a  Federal  policy  chang/, 

For  fiscal  year  1982,  tin?  Standing  Rock  Sioux  tribe  established  an  inmrect  cost 
pool  budget-  shared  administrative  overhead  expenses — minus  ^offsets,  of 
$697,809.  The  projected  direct  cost  base— tribal  grants,  contracts,  and  pro- 
grams is  estimated  to  be  $3,413,502  for  fiscal  year  1982.  The  proposed  and 
accepted  rate  to  the  Federal  cognizant  audit  agency  was  established  at  20.4 
percent  As  of  October  1,  1981,  the  tribe  began  to  expend  funds  mv  each  indirect 
cost  pool  account  at  the  budgeted  $697,809  budget  level.  The  indirect  cost  nego- 
tiated proposal  accepted  by  the  tribe  and  DOI's  Office  of  the/inspector  General 
included  the  standard  clauses  listed  below :         *  -  J  - 

Main  provision—My  accepting  the  fiscal  year  1982  rate  m  the  attached  Agree* 
ment,  jon  agree  it  is  your  responsibility  to  collect  the  Indirect  costs  applicable 
to  each  of  your  programs.  Any  such  Costs  that  are  riot Collected  must  be  funded 
with  your  own  funds.  For  the  purpose  of  computim^the  amount  of  the  carry- 
forward for  fiscal  year  we  will  assume  that  jfll  Indirect  costs  applicable 
to  all  programs  have  beenjAecovered.  /  ^ 

Other  provisions— "8.  O^lf-10  provides  that  e/sts  approved  by  the  cognizant 
agency  will  be  recognized  by  all  Federal  departments,  and  agencies,  However,  as 
pointed  out  in  the  limitation  paragraph  under  section  II  of  tl)e  agreement,  use 
of  the  rate  on  some  Federal  programs  may^fe  subject  to  statutory  limitations. 
Additionally,  indirect  cost  reimbursement  are  subject  to  the  availability  of 
funds  for  the  particular  funding  agencies^ 
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ameral  oroviiiions— "0.  Changes:  If  a  fixed  carry-forward  or  predetermined 

Changes  In  the  organizational  structure  or  changes  In  the  method,  or  accounting 
,"^2  '"hich  affect  the  amount  of  reimbursement  resulting  from  use  of  the 
£tef!f  tettU  agreement,  require  the  prior  approval  of  the  authorized  repre- 
Stettve  ofT  rCuslble  foliation  agency.  Failure  to  obtain  such  approval 

^^"S^S^rt^^Swned  in  this  agreement.  If  any, 
la  ba'sed  on  afesUmte  o7  the  cost  which  will  he  Incurred  during  toe  period 
for  wWch  the  rat"  applies.  When  the  actual  cost*  for  such  period  have  been 
determined  an  ad  usfment  will  be  made  In  the  negotiation  following  such  deter- 
mlnaHon  to  compVnMte  for  the  difference  between  that  cost  used  to  estabUsh 
fcS  rate  aTthat  which  would  have  been  used  were  the  actual  costs  known 


'     "^nS?  fls^i  rear  the  tribe  manages,  In  addition  to  general  government  func- 

urVT(e)  6  State  contracts l^and  (f)  2  tribal  programs  Included  In  the  Indirect 
^The^rrent  direct  cost  base  Is  approximately  $3.5  million  The  ggKMIn; 

ratWrfv  NevSlea ,  without  concessions  from  Federal  agencies  or 

lng  officers.  Jtf.  Kooert  „^  nresent  system  presents  a  nightmare  to 

-  supervising  tribal  contracts  states    the  P^n^~e   .!  Another  problem  area 
my  office  during  a  contract  «>Pp°rt  ^£faU  ^  £  cannot 

with  respect  to  BIA.  *^*ta^£.}*  to  pav ?onMM^lred  and  approved  Indirect  cost 
assess  social  services  grant  funds  to  W  »«V™uttr  ^lch  l8  applicable  to 
injections.  This  Is  'j^^KS?**  not  believe  thatexlstlng 
other  Fedferal  agencies  a  ^.w^tr^7rla"y  ,  n^ng  social  service  grant  funds  via 
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slsteney  between  the  main  pro\isioii  above  which  requires  the  tribe  to  collect 
every  indirect  cost  applh  able  to  cat  h  contract  or  grant  mid  in  the  other  provision 
above,  part  H,  which  indicates  that  cognizant  agencv  approved  rates  "will  be 
recognized  by  all  Federal  departments  and  agencies."  This  inconsistency  has  led 
to  currently  miresolvable  conflicts  between  the  tribe,  the  cognizant  audit  agency, 
and  federal  contract'  and  grant  agencies. 

We  recommend  that  the  Bureau  develop  flexible  policy  to  compensate  for  any 
Rhortfalls  in  contract  support  funds  durjng  the  fiscal  year.  One  solution  may  be 
a  mandatory  transferring  of  Bureau  administrate  funds  from  their  account  to 
the  Tribal  contract  support  funds  account. 

(b)  Bureau  of,*ndian  Affairs  Title  I  Contracts,— Serious  problems  exist  with 
contracts  such  as  the  Bureau's  Education  Title  I  Projects.  Agency  officials  in 
charge  of  these  contracts  indicate  that  the>  are  prevented  by  Federal  statutory 
exclusions  to  pay  any  more  than  S  percent  administrative  costs.  However,  the 
tribe  seriously  questions  this  interpretation  of  existing  statutes.  We  refer  here  to 
a  report  issued  b\  the  Bureau  titled.  Public  Law  93-S38,  Indirect  Cost/Contract 
Supj>ort  Policy  Procedures,  and  Practices  of  March  1982.  This  report,  prepared 
by  the  American  Indian  Law  Center,  Inc..  concluded  that  there  is  a  confusion 
caused  by  undent  definition  of  terms  on  what  maximum  percentage  Federal  pro- 
gram agencies  can  fund  indirect  costs  in  supjwrt  of  grants  and  contracts.  We 
quote  from  this  reports  However,  it  should  be  noted  that  we  have  been  unable  to., 
identify  a  single  Federal  assistance  program  available  to  Indian  tribes  that  is 
prohibited  by  enabling  legislation  from  paving  its  full  share  of  indirect  costs. 
The  legislative  prohibitions  are  usuallv  in  terms  of  limits  on  the  cost  of  program  ♦ 
administration,  administrative  iosts.  or  overhead,  all  of  which  are  quite  different 
from  indirect  coasts  as  defined  in  A-87  and*  OASC-10. 

-The  title  I  misinterpretation  of  the  statute  alone  results  In  a  shortfall  at 
Standing  Kock  of  $36,000.  Tins  is  a  heavy  burden  which  the  tribe  is.being  asked 
to  pay  for  what  man.v  nmxider  imprecise  administrative  judgments.  We  will 
recommend  ta  Congress  that  the  Issue  be  clarified  by  Congress  or  the  administra. 
tion  so  that  the  cognizant  Federal  audit  agency  rates  can  be  paid  in  full  by  this 
agency. 

(c)  Indian  Public  Health  Service  contracts.— The  Indian  Public  Health  Serv- 
ice, likethe  Bureau  of  Indian  Affairs,  has  worked  hard  to  enable  the  tribe  to 
receive  adequate  indirect  cost  payments.  As  a  matter  of  record,  every  contract 
the  tribe  now  holds,  with  one  exception,  is  paying  the  full  indirect  cost  rate 
to  the  triln?  The  one  exception  and  one  we  must  question  is  a  program  function, 
the  director  of  tribal  health  programs, ^rhlch  is  being  contracted  to  the  tribe 
out  of  IPHS  indirect  cost  pool  funds.  Officials  of  the  IPHS  have  determined 
that  the>  cannot  pav  indirect  cost  payments  on  funds  originating  or,  identified 
us  indirett  cost  pool  funds  (contract  support  funds)  at  the  agency  level.  We 
l>elieve  this  situation  should  not  be  excluded  from  having  to  pay  necessary  costs 
incurred  by  the  Tribe  to  administer  and  Service  that  cost  account  Item. 

(d\  Other  Federal  agency  programs— The  tribe  currently  contracts  with  the 
Department  of  Health  and  Human  Services,  Agriculture,  Energy,  Commerce, 
Labor,  and  Treasury,.  These  non  BIA  and  IPII$  special  Federal  contracts  and 
grants  pose  serious  problems  to  fhe^tribe.  TI19.V,  like  the  Jitle  I  education  con- 
trad.^ilalm  special  statutorj  language  In  their  authorizing  legislation  which 
prevent.*  them  from  living  a  futi  indirect  cost  rate  to  the  tribe.  The  tribe,  never- 
theless, must  administer  every  such  contract  no  differently  from  BIA  or  IPHS 
programs  which  pay  the  tribe  tile  full  rate.  Our  recommendation,  for  example 
In  the  Instance  of  the  Low  Income  Home  Energy  Assistance  Act  of  1981,  Title 
XXVI.  the  Omnibus  Budget  Reconciliation  Act  of  1081,  states  that,  in  section 
2605.  subpart  A.  the  tribe  may  use  for  planning  and  administering  the  use  of 
funds  available  under  this  title  an  amount  not  to  exceed  10  percent  of  its  allot- 
ment under  its  title  for  such*  fiscal  year.  We  believe,  as  above,  that  such  statu- 
tory language  does  not  apply  to  the  indirect  cost  requirement  set  forth  by  the 
cognizant  Federal  audit  agency.  Again,  v*e  request  that  all  like  determinations 
hy  Federal  agency  officials,  be  resolved  In  favor  of  the  tribe  (receiving  its  full 
negotiated  indirect  cost  rate. 

(c)  State  contra tts.  The  tribe  has  experienced  difficulty  with  Federal  con- 
trails whiili  pass  through  the  State  governments.  To  completely  alleviate  these 
problems,  the  tribe  has  gone  on  record  since  1972  requesting  direct  Federal  fund- 
ing of  all  programs  to  the  tribe*  How  ever,  several  grant  and  contract  programs 
continue  to  pass  through  the  State  funding  hierarchy.  The  tribe  considers  these 
passthroughs  to  be  inefficient  and  not  as  effective  as  they  might  be  if  directly 

*  X  c«  O 


134 

funded  to  the  tribe.  The  tribe  currently  haj  six  State  contracts  of  which  three 
pay  the  full  indirect  cost  rate  and  three  do  not  The  tribe  reads  OASC-10  to 
require  that  the  State  fund  the  full  indirect  cost  rate  to  the  tribe.  We  quote 
from  section  1,  page  4,  the  following.  In  some  instances,  the  lower  tier  organi- 
zation may  itself  be  the  direct  recipient  of  Federal  grants  or'contracts  and  will 
have  had  its  .central  service  and/or  indirect  costs  approved  by  the  Federal  Gov- 
ernment In  such  cases,  a  higher  tier  State  or  locality  may  generally  rely  on  the 
determinations  of  the  Federal  Government  and  should  contact  the  Federal 
agency  which  approved  the  costs  to  assure  that  its  determinations  apply  to  tne 
higher  tier  organization's  situation. 

It  is  our  determination  that  the  above  requires  the  State  to  rely  on  the 
Federal  c^izanf  audit  agency's  determination  of  the  tribe's  indirect  cost 
rate  We  b&ieVe  Congress  and  the  administration  should  clarify  the  States 
obligation  to<Wy  the  full  indirect  cost  rate  to  the  tribe  under' this  regulation. 

(f)  Tribal  programs.— The  tribe  pays  the  full  assessed  rate  of  20.4  percent 
on  every  trlbally  funded  program  it  administers.  ;  _  .  n_ 

(g)  Relations  with  the  Federal  Cognizant  Audit  Agency— Inspector  General  s 
Office  DOI.~ Over  the  past  5  years,  the  tribe  has  had  amicable  relations  witn 
the  Office  of  the  Inspector  General  with  regard  to  the  indirect  cost  Program. 
We  believe  the  OIG  has  treated  the  tribe  fairly,  but  has  been  cpnstrained  by 
certain  inflexible  regulations  in  OASC-10  a.nd  OMB  Circular  No  A-87  Congress 
and  the  administration  should  consider  modifying  these  regulations  to  take  into 
consideration  several  unique  aspects  of  tribal  governments.  First  tribal  govern- 
ments have  varying  rates  of  income  dependency.  Income  dependency  is  measured 
hT  thP  ner  caoita  percentage  of  Income  maintenance  or  transfer  payments  neces- 
£rS WatataS  mlntmum  standards  of  living.  At  Standing  Rock,  .the  income 
pudency  is  unusually  high  and  estimated  to  be  about  90  percent  of  total 
income!  Because  of  this  fact  tax  revenues  to  tribal  government  are  miniacule. 
O^nmSSTan  limited.  Therefore,  the  relationship  *^ 
pavments  and  other  sources  of  revenue  are  not  similar  to  the  ratio  odattnft 
for  instance,  at  the  StaJe  level.  Because  of  this  unique  condition,  shortfalls  in 
earned  indict  cost  payments  to  the  tribe  *™**^*fX> Jmpac  on  the 
tribal  budget  process.  To  allow  for  unforeseen  Changes  in  indirect  ^receiv- 
ables the j  regulations  should  be  modified  to  permit  a  much  S«ate  fleribffljf 
to  changl  thfapproved  Indirect  rate  easily  through  a  Bimple  negotiation  during 
the  fiscal I  year.  In  addition  to  this  flexibility,  regulations  and  ^» 
b*  drawn  up  which  eliminate  any  theoretical  over-recovery  loss* which  could 
be  assessed  the  tribe.  In  the  development  of  new  regulations,  ireful  consulta- 
Uon  with* i  OIG islritieal.  The  cognizant  audit  agency,  at  least  in  region VIII, 
undeSS  the  tremendous  burden  existing  regulations  place  on  tribal  govern- 
ments who  have'high  rates  of  income  dependency^: 

EBC0MMENDATI0N8  FOR  THE  SENATE  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS 
OVEBSIOHT  HEARINGS  ON  INDIRECT  COSTS 

1  It  is  recommended  that  OASC-10  and  QMB  Circular  No.  A-67  be  revised 
to  take  into  wnsideration  the  unique  aspects  of  tribal  governments  under  income 
IP^dencv  conditions.  Increased  flexibility  to  adjust  the  direct  cost  base,  the 
•  2SS  w\ ^  and  rate  should  be  allowed  as  funding  circumstances  change 
during^he  course  of  th?  year.  Less  attention  should  be  given  to  adJaeMa 
S  the  fiscal  yw  such  as  requlre4  by  the  fixed  carry-forward  regulations  as 
they  reTult  far large  theoretical  adjustment  balances  assess^  the  tribe,  - 

9  tTbLu  of  Indian  AiTairs  should  develop  policy  which  will  eliminate 
mldrar  8 etlsllx  Shortfall  announcements.  Mandatory  fund  transfers  from 
^f^  BntaTn t  atalnistrative  accounts  should  be  made  to  the  tribal  contract 
bS*  Snt  |  develop.  At  present,  the  tribe  sees  only  tribal  con- 

support  account  u  J""""n  « '  curtailed  when  shortfalls  occur  while 

3S  fTL^Mn^rwSt'reducUons  In  '"roe  or  admlnls^Uve 
seemingly  tne  ourcau     thef)rv  Bureau  supplemental  overhead  should  be  re- 
°;e^»da  ^"?UZtraetsare^ut  In  place.  This  has  not  always  been  the  case 
'SitSS&^SSff  t£fi  would  make  this  a,  reality  while  preserving 

th|  '^llS^M^ffit^SSXd  move  to  correct  administrative  and 
.J^KteMttoS "£  V5K  Provisions  which  apparently  do  not  re- 
SKSFth?  Tot agency  to  tribes  for  Indirect  cost  purposes.  A  stady  by 

strict  ™*Wnvaw™w»v       has  Indicated  that  there  are  no  legislative 
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Weatherizatinn,  WI<\  and  Elderly  programs  should  be  clearly  drawn  up  so  that 
these  amende*  pay  their  full  Indirect  cost  rates  to  tribes  F 
•u4'JBPml  Lrantf  should  *>e#  funded  directly  to  tribal  governments.  State  past- 
through  grants  only  result  in  greater  cost  to  the  federal  budget,  a  more  away 
rrom  tribal  self-determination,  unnecessary  bu*aucratic  inefficiencies,  and  at 
times,  conflicts  which  lead  to  sour  relations  between  state  governments  and  tribal 
governments  During  the  interim,  however,  all  pass-through  grants  should  be 
required,  as  provided  in  OASC-10.  to  pay  the  full  Tribal  indirect  cost  rate 

0  The  Standing  Rock  Sioux  tribe  agrees  with  other  tribes  and  national  tribal 
organization*  in  recommending  that  an  OMB  le\el  task  force  be  immediately  set 
up  to  deal  with  the  problems  tribes  now  face  with  the  indirect  cost  program  This 
task  force  should  be  required  to  submit  to  the  Senate  Select  Committee  onlndian 
Affairs  their  recommendations  vwthin  2  months,  during  a  followup  hearing  to" 
this  present  oversight  hearing.  This  Ls  possible  because  the  tribes  and  the  Inspec- 
tor General's  office  have  already  given  considerable  and  detailed  thought  to  this 
matter. 

C  Because  ofr-the  extensive  shortfall  payments  existing  iri  the  Burlau  of 
Indian  Affairs  and  other  Federal  agencies,  tribes  .should  be  forgiven  any  negative 
theoretical  fixed,  carry-forward  assessments. 

7  Congress  should,  as  in  1978,  contemplate  a  supplemental  appropriation  to 
the  Bureau's  conjract  support  pool  to  provide  tribal  governments  with  indirect 
cost  funds  for  expenditures  already  incurred  by  tribal  governments. 

Senator  Cohen,  Ms.  Zion? 

STATEMENT  OF  ROSEMART  ZION,  ASSISTANT  DIRECTOR,  NAVAJO 
DIVISION  OF  EDUCATION,  WINDOW  ROCK,  ARIZ, 

Ms,  Zmy,  Yes,  Mr.  Chairman.  My  name  is  Rosemary  Zion  and  I  am 
here  on  behalf  of  the  Navajo  Tribes  ision  of  Education,  I  am  here 
m  place  of  Mr,  Lawrence  Gishe  who  is  the  executive  director  of  the 
Division  of  Education,  I  am  his  assistant,  Mr.  Gishc  sends  his  regrets 
that  he  is  unable  to  he  here  in  person  today, 

1  would  like  to  comment  to  the  committee  both  about  the  proposed 
changes  in  the  Self-Determination  Act  regulations  and  the  proposals 
for  changes  in  funding  induct  and  other  administrative  costs,  both  of 
which  are  being  considered  by  the  Bureau  of  Indian  Affairs  and  are 
before  this  committee,  , 

-  I  think  I  would  like  to  preface thcbe  remarks  by  saying  that  many  of 
the  complications  that  we  are  hearing  about  toolay,  and  many  of  the 

.  unanswered  questions  that  are  floating  about  today  could  be  simplified, 
J  am'not  going  to  say  eliminated,  but  could  be  simplified  if,  on  the  one 
hand,  the  Bureau  of  Indian  Affairs  were  to  follow  the  law  in  the  way 
in  which  contractors  with  the  Bureau  of  Indian  Affairs  are  required 
to  follow  the  law  under  the  Self-Determination  Act— and  I  will 
explain  what  I  mean  there — and  if  in  fact  the  consultation  process 
between  the  Bureau  of  Indian  Affairs  and  tribal  governments  and 
tribal  organizations  who  contract  with  the  Bureau  were  conducted 
effectively. 

In  preparing  the  testimony  that  we  have  drafted  for  this  committee, 
the  ision  of  Kdmation  has.  followed  the  practice  of  consulting  very 
actively  with  other  education  contractors  within  the  Navajo  Nation 
who  are  affected  by  these  638'  contract*,  and  we  get  a  lot  of  good  in-  * 
formation,  and  we  clarify  a  lot  of  misunderstandings,  and  we  tend 
to  rome  out  of  those  consultative  meetings  with  a  better  idea  of  what 
wo  are  doing",  ,  * 

I  would  really  recommend  that  process  which  we  have  used  in 
developing  our  testimony  to  the  Bureau  of  Indian  Affairs  in  develop- 
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ing  its'  recommendatio'h.s,  and  in  developing  its  procedures  for  fund- 
ing indirect  costs.  It  works  very  well.  That  has  not  been  whatfchas 
happene/Hn  our  experience!  .  , 

As  an  example,  the  way  in  which  we  acquired  a  draft,  what  1  be- 
lieve is  the  latest  draft,  May  21,  of  the  proposed  Self -Determination 
Act  regulations,  is  that  somebody  I  knew,  knew  somebody,  who  got 
a  copy  of  them  and  Federal  Expressed  the  thing  to  me.  I  got  it  Mon- 
day of  last  week.  It  was  available  to  start  to  be  worked  on  Tuesday 

of  last  week.  ,    ,  ,         ^  .   _,.     .  ~  A  . 

Mr  Dale  Heald  from  the  BIA  had. been  out  in  Flagstaff,  Ariz, 
last  February  discussing  the  Self-Deternrination  Act  regulations  At 
that  time,  the  division  asked  him  when  we  could  have  a  copy  of  the  _ 
most  recent  draft.  We  were  told  the  same  thing  that  Ms  -Toman 
was  told,  when  it  came  out  in  the  Federal  Register.  If  we  had  fol- 
lowed that,  we  would  have  had  to  come  to  this  hearing  to  testify  • 
about  these  regulations  without  seeing  them.  That  is  not  consulta- 
tion as  we  understand  it.  It  poisons  the~water  of  the  whole  working 
relationship  between  the  Bureau  and  the  tribes.  You  ]ust  feel  uncon- 
fortable  with  regulations  you  have  to  get  that  way  , 

It-is  harder  to  get  an  understanding  of  what  they  mean,  lhis  has 
been  our  experience  and  I  really  think  it  is  a  tremendous  compli- 
cating factor  in  this  whole  question-  of  changing  the  regulations  and 
in  funding  indirect  costs.  , 
flow,  we  have  prepared  written  testimony  on  both  these  matters  and 
have  developed  some  recommendations.  I  would  like  to  go  over,  in 
particular,  the  recommendations.  Our  testimony  gives  our  general 
V  reaction  and  we  have  also  undertaken  an  analysis,  point  by  pn  ^ 
Vof  the  American  Law  Center  report,  and  the  ™^datl™i7^  \ 
and  of  the  proposed  Self-Determination  Act  regulations,  which  I  will  <■ 
not  go  into,  but  I  would  encourage  the  committee  and  its  staff  to  look 
at  because  there  are  a  lot  of  questions  that  have  been  raised  in  our 
minds  by  going  over  these  documents.  .•  _ 

Senator  Cohen.  Could  I  inquire  what  yoyi  time  schedule  is?  I 
know  I  was  going  to  recess  this  meeting  at  12 :30  and  then  allow  Sena- 
tor DeConcini  to  come  and  listen  to  your  testimony.  I  was  wonder- 
ing if  1  p.m.  is  bad  for  you  ? 

^nSof&K.  I  would  like  to  have  you  withhold  it  since  I  know 
that  he  would  like  to  hear  the  testimony  of  some  of  the  western  tribes 

.  ^rZio^f  I'arn  «Xinly  morgan  willing  to  wait  for  Senator 

^enator'CoirEX.  Thank  p*^ry  much.  I  appreciate  it 
Your  entire  statement  and  the  studies  you  nave  submitted  will  be 

made  a  part  of  the  record  of  this  hearing.  » 
[The  material  follows.  Testimony  resumes  on  p.  151.J 

Prepared  Statement  of  the  Navajo  Division  ok  Education,  Presented  bt 
Prefaced  stated.    Roseuaby,ZioNi  AS8I8Tant  Director 

INTERPRETING  THE  INDIAN  8  EI*F^DETERMI  NATION  ACT:  A  COMMENTARY  ON  THE 
INTERPRETING  rufc    pEop()8ED  ..jg.ggg"  REGULATIONS 
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P|,"m1l,nvp  ^u  h**<  Qt  lenst  in  part,  upon  a  solicitor's  opinion  holding 
that  the  federal  Grants  and  Coopernthe  Agreements  Act  of  1077  requires  that 
agreements  between  the  Bureau  of  Indian  .Affairs  and  Indian  tribes  and  tribal 
organizations  for  the  administration  of  programs  otherwise  operated  directly  by 
tne  BIA  must  be  in  the  form-of  grants  rather  than  contracts.  This  opinion  has 
been  questioned  by  many  Indian  tribes  and  organizations  for  reasons  which  will 
be  discussed  in  this  testimony.        .  •  \ 

Any  change  in  the  rules  and  procedures  for  administration  of  the  Self-Deter^ 
rainajion  Act  is  a  matter  of  .great  concern  to  tribal  education  agencies  such  as 
™  \a7Jn  {^vision  of  Education,  nmfefo  community  controlled  contract  schools 
operated  under  Self-Determiiirttiun  ActTontracts.  With  any  change  in  procedures, 
there  are  a  number  of  questions  which  must  be  answered  before  tribal  educa- 
tional agencies  and  contract  schools  can  determine  if  their  situation  has  been 
made  better  or  worse.  What  will  be  the  effect  of  the  new  regulations  on  eligibility 
for  related  services  { such  as  GSA  vehicles,  facilities  maintenance)  ?  What  will 
be  fhe  effect  on  the  ability  of  tribes  and  tribal  organizations  totpake  policy,  use 
money  effectively,  djbal  with  problems  of  carryover?  *  • 

Often  these  questions  cannot  be  answered*  by  merely  reading  the  new  and  old 
regulations  rhey  require  discussion  and  interpretation  of  the  effect  on  other  laws 
and  regulations  Often  the  tribes  and  tribal  organizations  are  more  sensitive  to 
the  relationship  bfetween  the  Self-Determination  Act  rules  and  other  Federal 
laws  and  regulations  than  are  the  Federal  officials. 
Under  these  circumstances,  it  is  clearly  unreasonable  to  expect  Indian  tribes 
*f  and  tribal  organisations  to  go  along  with  and  given  their  approval  to  any  new 
regulations  undef  the  Self  Determination  Act  unless  thev  have  been  involved  in 
the  development/of  those  regulations  in  a  mean'uigfhl  way.  I  almost  hate  to  use 
(he  word  *vonsrtltationM.  It  lias  been  so  often  misused.  Briefings  after  the  fact 
•  ,  have  ton  often  l/w>n  called  consultation.  Information  sessions  in  which  no  informa- 
tion is  exchanged  and  no  ideas  accepted  from  tlfe  fiooc  have  been  called 
consultation.    J  • 

Actually,  some  of  the  best  consultation  the  Navajo  Division  of  Education  had 
<s>  with  the  Bureau,  has  been  the  unofficial  acquisition  from  non-BIA  sources  of 
BIA  documents  not  jet  scheduled  for  public  release.  This  is  how  we  first  learned 
about  BIA  proposals  to  close  several  BlA-operated  schools  on  the  Navajd  Reserva- 
tion Tins  is  how  we  learned  about  the  ideas  underlying  the  BIA  1983  education 
budget  proposal  And,  most  recently,  this  it,  how  we  have  obtained  what  we  be- 
lieve is  the  most  recent  draft  (May  21,  1982)  of  the  BIA's  proposed  new  Self- 
Determination  Act  regulations.  Only  a  cynic  or  a  humorist  would  call  such  a 
process  consultation. 

Therefore,  the  first  thing  we  would  request  of  you  as  the  committee  charged 
with  oversight  of  the  BIA  is  to  hold  that  organization  to  its  obligation  to  work 
with  Indian  tribes  and  organizations  in  implementing  the  Self- Determination 
Act  It  ik  not  enough  to  present  a  draft  and  hold  an  information  session  after  it 
is  written,  as  was  done  last  fall  with  an  earlier  version  of  these  regulations  It 
is  not  ehough  to  offer  verbal  assurances  to  tribes  and  tribal  organizations  that 
their  concerns  will  be  addressed  while  failing  to  provide  them  with  the  actual 
proposal  for  the  regulations.  This  latter  was  our  experience  last  winter  when  a 
BIA  representative  addressed  a'gathering  of  Indiai.  educators  in  Flagstaff,  Ariz 
Iiather.fthe  BIA  must  be  prepared  to  sit  down  with  Indian  tribal  representatives 
and  representatives  of  Indian  organizations  and  Vork  out  implications  of  pro- 
posed regulatory  changes.  Unless  this  is  done,  it  is  unreasonable  to  expect  Indian 
tribes  rind  organizations  to  accept  changes  in  one  of  their  basic  working  docu- 
,    ments  for  dealing  with  the  Federal  Government. 

As  sjated  earlier,  the  Navajo  Division  of  Education  obtained  the  draft  of  the 
Self  Determination  Act*  regulations  upon  which  we  base  these  comments  unoffi- 
cially Jfrom  a  source  outside  the  BIA.  We  recehed  it  only  last  week.  It  has  been 
iiiqwwhhlo  so  far  U>  give  the  document  the  careful  analysis  it  deserves.  There  has 
been  no  time  to  hold  work  sessions  with  other  Indian  education  leaders  or  tribal 
officials  or  even  all  the  key  members  of  our  own  staff  to  give  the  current  draft  of 
the  proposed  regulations  the  thorough  going  over  it  requires.  Therefore,  these 
*  .  comments  on  those  proposed  regulations  must  be  based  upon  the  hastv  analysis 
which  the  Navajo  Division  of  Education  has  undertaken  in-house  and  on  short 
notice. 

Thd  gist  of  the  BIA  argument  for  changing  the  system  of  contracts  to  grants 
is  that  the  change  is  required  by  the  Federal  Grants  and  Cooperative  Agreements 
f      Act  aim  that  the  changes  are  merely  procedural  in  nature,  not  substantive.  We  ■ 
are  not  certain  that  either  of  these  contentions  is  correct 
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It  is  not  at  all  clear  that  the  Federal  Grants  and  Cooperative  Agreements  Act 
requires  the  change  from  contracts  to  grants  for  the, Self  Determination  Act. 
Appended  to  this  testimony  is  an  analysis  of  this  issue  undertaken  by  the  Division 
staff  (Appendix  B).  This  analysis. demonstrates  that  solid  legal  principles  sup- 
,  "  vport  the  unique  status  of  Indian  affairs  legislation  such  as  the  Indirfn ^Self- 
Determination  Act,  and  its  legal  protection  from  implied  repeal  or  amendment 
by  laws  0*  general  jurisdiction.  _        _  . 

It  is 'important  to  realize  that  Indian  affaire  statutes  are  the  successors  of 
treaties  tettveen  the  United  States  and  Indian  tribes.  They  are  the  means  for 
spelling  out  to*  unique  relationship  behveeuthe  Federal  Government  and  Indian 
peoples  If  they  can  be  altered  in  their  implementation  by  statutes  which  do  not 
even  mention  Indian  tribes,  or  the  affected  Indian  laws,,  then  these  treaties  can 
be  unilaterally  altered  or  eliminated  without  any  notice  to  the  Indian  tribes  and 
peoples  who  rely  on  them.  We  do  not  believe  that  this  is  consistent  with  the  cur- 
rent state  of  Indian  law,  or  with  the  rights  of  Indian  peoples  in  dealing  with  the 
United  States  Government.  * 

In  addition,  we  are  not  convinced  that  the  Self -Determination  Act  contracts 
to  provide  services  otherwise  provided  directly  by  the  BIA  fall  comfortably 
*  within  the  deflntion  of  "grant"  contained  in  tlie  Federal  Grants  and  Coopera 
tlve  Agreements  Act:  These  contracts  are  for  tribal  and  local  administration  or 
programs  which  the  BIA  would  itself  have  to  administer,  but  for  the  Self-Deter- 
mftuation  Act  contracts.  The  Self-Determination  Act  specifies  "contracts  for 
these  agreements,  and  "grants"  for  the  ancilliary  agreements  available  to  help 
tribes  and  organizations  plan  for  self-determination  act  cdfcraets.  We  believe  it 
i«  significant  that  the  Indian  Health  Service  of  the  Department  of  Health  and 
Human  Services  has  come  to  the  conclusion  that  "because  of  the  service-delivery 
nature  of  its  programs,  the  utilization  of  contract  agreements  under  Section  103 
(*5  U-SC  S450g)  of  the  act  is  consistent  with  the  Federal  Grants  and  COOpera- 

*  tive  Agreements  Act"  (a  quote  from  the  introduction  to  the  proposed  amend- 
ments tSa?  CFR  Part  276  in  the  "unofficial"  copy  of  that  document).  Certain  y 
fee  same  arguments  which  justify  the  position  of  the  Indian  Health  Service  apply 
to  the  delivery  of  education  services  in  BIA  funded  schools  and  educational 

^'FtoaUy'  it  is  not  at  all  elea/that  the  change  from  contracts  to  grants  carries 
no  substantive  changes  in  the  basic  terms  of  the  relationship  between  Indian  con* 

*  tractors  and  the  Federal  Government.  The  original  draft  of  the  regulations  con- 
tained  many  substantive  changes  in  that  relationship  affecting  rlghts^appeal 
ability  to  carry  forward  funds,  availability  of  government  propM^rhe  more 
recent  draft  has  corrected  many  of  the^roblems  which  tffe  ^Uer  draft  created. 
But  it  is  still  not  clear  that  the  change  to  "grants"  Will  not  affec Pr0&ram-;r 

Some  of  our  contract  schools  have  been  told  that  as  grantees  they  are  not  en- 
titled  to  GSA  vehictes >  Use  of  GSA  vehicles  is  critical  to  helping  some  of  these 
schools  break  even.  While  appeals  rights  have  been  improved  over  the  first 
dratt  it  slems  clear  that  grantees  will  not  fall  under  the  coverage  of  the  Con- 
tract  Disputes  Act  of  1978,  which,  absent  the  change  to  grants,  Y°"Id^%aTPQPr 
able  of  Self-Determination  Act  contracts  under  the  provisions  of  25  U.S.C. 
WM(a)  In  the  absence  of  a  comprehensive  review  of  the  consequences  of 
SlfiS  i status"  andTnTract  status"  of  an  agreement,  it  is  impossible  to  know 
what  additional  unanticipated  effects  the  change  may  have  ' 

A*  stated  earlier  in  this  testimony,  the  late  acquisition  of  the  most  recent  draft 
of  the  Smevm\nat\on  Act  regulations  has  left  the  Navajo  Division  of  Educa- 
tion,  Httle  time to analvae  and  interpret  the  draft.  Therefore,  any  comments  on 
he  snS^  proposed  revisions  will  of  necessity  be  cursory 

n  nXr f  We  5SSB  urge  this  Committee  to  make  copies  of  the  latest  regu  la- 
Uondraft  available  to  Indian  tribes  and  Indian  contractors! tefore 

ons  aVe  publ  shed  in  the  Federal  Register  and  to  keep  the  record  of  this  hearing  . 
open  for  a  reasonable  period  of  time  to  solicit  more  comprehensivefcomments  on 

thWe  do  wantS,to  cover  a  few  points,  however,  in  regard  to  this  draft.  Man*  of 
th^worstSs  of  the  earlier  draft  have  apparently  been  corrected  Grantees  ^ 
no  longer  required  to  choose  between  a  formal  and  informal  hearing  if  they  ap- 
™  a ^^lSca^decision.  The  obligations  of  the  Bureau  in  regard  to  retroceded 
£w2  i  nve  toen  reinserted.  The  right  of  Indian  people  to  have  access  to  the 
Eds  ^ti^m^i  ™*  ^  hM  1)e€n  M^  We  ^ve  discussed 
th^e  auctions  in  the  comments  attached  to  this  testimony  as  appejidi*  A.  We 
L«™ ?rm rnmi  rniir  itaff  will  review  those  comments  with  care.  However,  a  cur-, 
S^l^tt^AA  relations  identified  a  number  of  remaining  Prob- 
lems  and  questions. 
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J  CONCLUSION 
t 

In  conclusion,  we  would  urge  this  committee  to  reject  the  Bureau  of  Indian 
Affairs  Argument  that  the  Federal  Grants  and  Cooperative  Agreements  Act 
Requires  a  change  from  contract  to  granf  as  the  basic  mechanism  for  implement- 
ing the  Self  Determination  Act.  This  argument  has  already  been  rejected  by  the 
Indian  Health  Service  as  inappropriate.  It  should  be  rejected  for  BIA  education 
programs  (and  other  contracted  programs)  as  well. 

In  regard  to  those  arenas  where  more  specific  changes  are  proposed  in  the 
regulation,  thu  Bureau  should  be  required  to  wo>k  in  concert  with  Indian  tribes 
and  tribal  organization*  to  dew-lop  appropriate  ihanges  in  the  regulations.  There 
are  some  welcome  changes  in  the  pnqwsed  regulations,  as  well  as  many  question- 
aide  ones  Efforts,  should  be  taken  to  preserve  the  best*  of  the  proposal  while 
eliminating  the  inappropriate  part*.  While  effective  consultation  is  admittedly 
time  cons-liming,  it  is  surely  less  tedious  than/drafting  proposals  in  isolation  only 
to  have  them  rejected  time  after  tinfcbv  the  persons  who  must  live  with  them. 
Finally,  wo  would  encourage  joh  to  leave  the  record  oj>en  for  a  time  and  see  that 
the  BIA  sends  copies  of  its  proposed  regulations  in  their  current  form  to  Indian 
trilHN  and  tribal  organizations  so  that  jou  may  receive  more  complete  and  effec- 
tive commentary. 

Accompanying  this  testimony  is  a  summary  of  the  recommendations  of  the 
Navajo  Division  of  Education  regarding  amendment,  of  the  Self-Determination 
Act  regulations.  I  hope  you  will  gi\e  them  serious  consideration.  Thank  you. 
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Appfnmx  A  -  Comments  on  Specific  BIA  Proposals  for  Amendments  of  Sexf« 
f  Determination  Act  Regulations 

t  I.  PART  271 

Most  of  these  comments  will  deal  with  the  changes  to  Part  271  of  the  regula- 
tions, since  this  part  is  the  heart  of  the  existing  contracting  procedure.  In  review 
of^this  part,  we  have  identi-fled  the  following  concerns  and  questions: 

t.  Role  of  the  area  director  and  area  education  director 

The  draft  regulations  we  reviewed  are  consistent  only  with  the  pre-'realinement 
structure  of  the  BIA.  A  number  of  functions  are  identMed  for  tug  Area  Director 
or  the  Area  Education  Program^  Administrator.  If  the  BIA  does  complete  its 
realignment,  all  these  provisions  will  have  to  be  changed  to  reflectiithe  new 
administratis  structure.it  is  not  completely  i  lear  to  us  how  the  realignment  will 
affect  procedures  under  the  regulations  for  moving  a  controversy  up  one  level  in 
the  BIA  hierarchy  Where  will  the  Area  Director's  functions  go?  To  the  agency 
or  the  region?  Will  the  role  of  the  Commissioner  be  delegated  to  the  region  or 
reinnin  in  Washington? 

2  7? V placement  of  tiptcific  contract  application  requirements  with  OMB  circulars 
This-  is  a  great  concern  to  Indian  contractors.  At  this  time  contract  application 
and  administration  requirements  are  spelled  out  in  the  Self-Determination  Act 
regulations  They  cannot  he  changed  without  a  notice  being  published  in  the 
Federal  Register,  an  opportunity  to  comment,  et  cetera.  An  OMB  circular  can  be 
amended  without  notice,  comments,  or  publication.  In  addition,  these  circulars 
are  nnt  necessarilv  applicable  for  the  kinds  of  contracted  programs  with  which 
the  Self  Determination  Act  contractors  are  involved.  (We  do  not-know  of  any 
other  Federal  grants  that  are  given  for  tjie  complete  operation  of  an  elementary 
school  or  high  schrfol  )  We. fear  that  this  chahge  will  invite  misunderstanding. 
We  also  note  that  the  specific  requirement  thlragency  and  area  directors  provide 
to  applicants  forms  and  information  on  all  application  requirements  has  been- 
deleted  We  would  suggest  reinstating  this  provision  so  that  applicants  can  be 
assured  the>  ha\e  been  fully  informed  of  the  requirements  to  which  they  can 
be  held.  ^ 

3.  FtoUlinQ  information 

We  note  from  this  draft  that  the  Bureau  is  still  not  willing  to  commit  itself 
to  supplying  potential  contractors  (or  grantees)  with  information  about  all 
funding  "the  appropriate  Secretary  would  ha\e  otherwise  provided  tor  his  direct 
operation  of  the  program",  as  required  by  the  Act.  this  information  is  essential. 

*  i>  Convenience  to  grantee    •  « 

While  grants  are  usually  described  as^slmpler  for  the  grantee  than  contracts 
^are  for  the  contractor,  the  proposed .  regulations  actuallyjp^ce^  more  specific 


c  wo      C  ~ 

management' requirements  on  the  grantee  than  the  existing  regulations  do-on 
contractors.  Some  of  these  requirements  may  be  a  good  Idea,. but  their  growth 
seems  Inconsistent  with  one  of  the  rationales  for  ehanglng  to  grants  In  addition, 
the  regulations  appear  to  make  It  more  difficult  for  tribal  organizations  to  nego- 
-tiate  three  year  agreements,  by  Increasing  the  specificity  with  which  the  tribal 
goyernment  resolution  must  approve  a  three  year  agreement 
.5.  Power*  of  the  agency  director,  area  director  and  CommUtioner 

The  new  draft  clearly  places  greater  power  with  the  agency  director  and  area 
director  and  reduces  <h<J  role  of  the  Com*mlsslonfer  of  Indian  Affairs  to  essen- 
tially an  appellate  role.  What  will  be  the  effect  of  realignment  on  this  proposed 
distribution  of  power?  .  . 

6.  Bole  of  the  area  director  for  the  Navajo  area  . 

The  Navajo  tribal  government  has  a  particular  problem  In  dealing  with  the ' 
Bl^Sbecause  there  are  five  agencies  within  the  Navajo  Nation,  a  situation  faced 
bv  no  other  tribe  For  individual' contractors  within  the  Navajo  Nation,  it  Is 
clearly  appropriate  to  deal  with  the  agency  director- In  regard  to  contract  or 
£ant  applications.  For  the  Navajo  Tribe,  however,  it  Is  clearly  more  appropriate 
to  be  able- to  deal  with  the  area  director  and  area  education  Program  adminis- 
trator for  any  contract  application.  It  is  not  clear  from  the  draft  that  the  tribe 
may  do  so.  In  one  place  the  regulations  state  that  application  Is  made  to  the 
area  "director  if  a  tribe  has  more  than  one  agency  within  its  boundaries  But  in 
nthpr  nlaces  the  regulations  seem  to  state  that  applications  can  be  made  to  or  «. 
dwfslons  made  b/Crea  director  only  if  more  than  one.trlbe  is  Involved  in  the 
contract  or  grant  and  is  located  In  the  area. 

7.  Starting  dote  *  ,.        ,  ^  ■ 
The  proposed  regulations  set  the  starting  date  for  a  grant  as  the  latter  of  the 

-next  fls«flyear  or  the  starting  date  on  the  applleatlonvThis  could  cause  dlffl- 
cuft,  C  education contracts  or  frants  The  Federal  "fiscal  year  is  terribly 
InaOTronriate  to  the  school  year.  The  school  year  starts  in  August.  The  fiscal 
should  start  in  July.  These  regulations  can  result  ir .  a ■  «ntrart  . « 
Vront  which  either  starts  well  Into  the  school  year  or  must  be  delayed  for  an 
ffiffliKrto^SSnn  to  the  starting  date  requirement  The  present 
mu?rements  toat  an  application  be  made  120  da?s  in  advance  of  Implementation 
if  BI A  personnel  are  affected  should  be  sufficient 
■  '  «» 

The  laneuaee-nbout  what  Is  done  with  "savings"  has  been  changed.  The  regula- 
tZJSSSffSSm Tibet  any  savings  shall  be  used  to ^roride aUUnd  serv- 
ices The"  proposed  regulations  state  that  savings  may  be  used  to  provide  addi- 
ttonal 1  servlceTlt  is  important  to  find  out  If  this  language  change  means  that  the 
BIA  maTr^lre  savings  to  be  returned  to  the  federal  government,  a  position 
which  appears-inconslstenfrwlth  25  U.S.G.  S450J  (h) . 
'    9.  Direct  and  indirect  cotti  .  ' 

AJthoueh  the  proposed  new  section  mentions  indirect  costs  in  the  heading.  It 
does  no  ^f^rels  indirect  costs  in  the  body  of  the  regulation  When  an  appropriate 
P^n  for  funding  direct  costs  is  developed,  it  should  be  Incorporated  intc toe 
r^ulatlons.  Again  the  proposed  regulation  appears  to  shorfchange  contractors 
hSSzlne  them  to  receivedlrect  costs  not  less  than  the  Bureau  would  have 
.  ^SSXTJ^SSa  of  program  thw  omitting  the  "secretarial^ 
funds  which  are  reqplred.by  25  U.S.G.  S  450j  (h ) . 

10.  Utc  of  government  property       '  '  - 

It  is  good  to  see^bat  the  BIA  has  reinstated  In  this  draft  toe  right  oi g™te^ 
to  use  government  property.  However,  it  is  our  «n^8twn.fn8/^at ^ied  to 
continues  to  maintain  that  as  grantees,  contract  Schools  will  not  be  entitled  to 

GSA  vehicles.  > 

"*Ari  stated  earlier  this  draft  reinstates  the  right  of  a  grantee  who  seeks  an 
informal  hiring on  hTs  case  to  later  have  a  formal  hearing  It would ^appear  toat 
toe  Commissioner  of  Indian  Affairs  will  serve  basically  a  review  function,  rather 
toL  offeriS  de  novo  consideration  of  a  dispute.  Itshould  also  be  noted  that  con- 
trJct  dlspute.mechanisms  provided  for  by  federal  law  will-probably  not  be  avail- 
able to  a  grantee. 
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It.  New  tchool  ttartt  * 

There  is  a  whole  new  subpart  dealing  with  criteria  for  school  expansion  and 
new  school  starts.  Since  the  whole  section  is  so  new,  it  is  difficult  to  comment 
on  it  We  would  like  to  receive  a  great  deal  more  information  on  what  this  sub- 
part really  means,  how  it  will  be  implemented.  We  are  concerned  that  any  criteria 
for  new  school  starts  #nd  expansions  be  developed  inclose  consultation  with 
Indian  tribes,  community  schools,  and  communities.  Some  of  the  criteria  con- 
tained in  this  part  would  be  very  hard  for  a  small  community  school  to  satisfy 
because  the  Indian  Student  Equalization  Formula  is  not  designed  to  provide 
adequate  funding  to  small,  community  day  schools.  Yet,  small  community  day 
schools  may  be  the  most  appropriate  *furm  of  elementary  education  for  our  chil- 
dren Some  language  in  this  subpart  cuuld  be  used  to  justify  1  dumping"  Indian 
children  on  public  schools  rather  than  constructing  new  BIA  funded  schools. 
It  is  important  to  make  sure  that  school  start  criteria  and  funding  formulas  are 
supportive  of  appropriate  educational  environments  fur  Indian  children  in  their 
actual  situations.  We  would  like  to  see  this  section  stress  a  great  deal  more  the 
role  of  tribal  educational  planning  in  determining  the  appropriateness  of  a  new 
school  expansion  It  should  be  the  Indian  people  and  their  government  and  com- 
munities who  determine  the  appropriateness  of  different  kinds  of  schools  for 
Indian  children.  Missing  from  the  section  is  a  BIA  commitment  to  provide  ade- 
quate schools  and  schooling  to  all  eligible  children  seeking  such  services. 

II.  PART  272 

We  have  few  comments  on  this  part,  since  It  deals  basically  with  grant  pr<h 
cedures  for  what  the  Self  Determination  Act  also  calls  a  grant.  We  would  recom- 
mend, however,  that  the  comments  on  the  role  of  the  agency  director.,  area  direc- 
tor and  Commissioner,  and  the  particular  situation  of  the  Navajo  Tribe,  discussed 
In  regard  to  part  271  be  applied  to  part  272  as  well.  In  addition,  we  would  suggest 
some  specific  provision  In  this  part  for  identifying  certain  grant  funds  as  avail* 
able  for  education  programs,  and  specifically  grantable  through  the  office  Indian 
education  programs  and  its  agents.  This  would  conform  better  with  Public  Law 
95-561  and  published  BIA  policy  and  would  alleviate  some  problems  we  have 
had  In  the  Navajo  area  with  personnel  outside  the  education  line  of  authori'ty 
deciding  on  education  grants. 

m.  PART  27S — JOHN  80S  O'M  ALLEY  PROGRAM  1 

We  have  not  bad  time  to  review  the  proposed^regulatton  with  the  Johnson 
O'Malley  Program  staff  for  the  Navajo  Division  of  Education  or  our  local  sub- 
contractors. Some  of  the  proposed  changes  are  welcome,  such  as  the*  greater 
specificity  in  education  plan  requirements,  and  the  clearer  delineation  of  who  is 
responsible  for  what.  However,  we  feel  that  efforts  should  be  taken  to  shed  more 
light  on  what  the  rules  are  when,  as  In  our  case,  an  Indian  tribe  has  the  prime 
contract  for  Johnson  O'Malley  programs  for  its  children  and  local  schools  and 
Indian  Education  Committees  subcontract  from  the  tribe.  Questions  asao  who 
must  have  an  Indian  Education  Committee  (must  the  tribe  have  one  also?), .who 
holds  insurance,  who  approved  program  Items,  could  use  some  refining  and 
clarifying.  x 

♦  IV.  PART  274 — SCHOOL  CONSTRUCTION 

This  part  contains  some  positive  changes,  most  particularly  the  .recognition 
that  In  a  rural  reservation  area  minimum  school  size  must  be  kept  small  if 
community  schools  are  to  be  a  reality.  This  part  should  be  coordinated  with  the 
new  subpart  0  of  part  271  on 'new  school  starts  and  expansion,  particularly  to 
assure  that  the  recognition  of  the  neefl  for  small  schools  contained  in  part  274 
is  a  guiding  influence  for  new  school  starts  as  well. 

T.  FAIT  275  » 

We  have  no  comments  applicable  to  this  part  at  this  time.  The  changes  appear 
merely  technical, 

*      .     VI.  PART  27fl— UNIFOllt  ADMINI8TRATTVR REQUIRtUtTTTS  TOR  GRANT8 

There  is  a  great  deal  of  concern  with  this  section.  Rather  than  spell  out  grant 
requirements,  it  basically  refers  to  different  sections  of  OMB  Circular  A-102. 
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This  circular  is  subject  to  amendment  without  appearing  in  the  Federal  Register, 
without  notice  of  change,  or  opportunity  to  comment.  We  feel  that  this  is  an 
inappropriate  way  of  dealing  with  Indian  contractors.  We  are^ not  P/epwea  at 
this  time  to  review  all  the  ways  in  which  the  attachments  to  the  OMB  circular 
create  new  or  different  requirements  for  Indian  education  contractors  We  do 
feel  however  that  these  new  requirements  have  been  developed  essentially  for 
agreements  different  from  Self  .Determination  Act  contracts  an^  that  they  may 
be  changed  without  input  from  Indian  contractors.  This  clearly  makes  the  change 
from  regulations  to  circulars  inappropriate. 

VII.  PART  277 — PUBLIC  SCHOOL  CONSTRUCTION 

We  have  no  comment  on  this  section  except  to  note  that  any  changes  in  this 
section  ring*  little  hollow  in  light  of  the  Bureau's  failure  to  seek  any  funds  for 
public  school  construction.  What  is  needed  is  construction  funds. 

Appendix  B— The  Relationship  Between  the  Indian  ^elf-Determination 
Act  and  the  Federal  Grants  and  Cooperative  Agreements  Act  q 

AN  ANALYSIS  BT  THE  NAVAJO  DIVISION  OF  EDUCATION 

The  Bureau  of  Indian  Affairs  proposes  to  make  major  amendments'tq  its  regu- 
latins  Shied  in  subchapter  Y  of  title  26  of  the  Code  of  Federal  Hegulations- 
the  regulations  implementing  the  Indian  Self-Determination  and  Education  As- 
stance  Act  The  occasion  of  these  proposed  changes  is  an  opinion  by  the  Deputy 
SSdtor  for  the  Department  of  Interior  that  the  Federal  Grants  and  Coopera- 
^eXreements  Act  of  1978  requires  agreements  entered  into  under  any  part 
of  Public  Law  93-638  to  be  in  the  form  of  grants  x>r  cooperative  agreements  rather 
t^n  in  the  form  of  contracts.  The  changes  Proposed  in  the  draft  Rations, 
however  igo  beyond  the  mere  redesignate  of  "638"  contracts  and  "Johnson 
O'Malley''  contracts  as  grants.  In  the  analysis  of  the  proposed  regulatory  changes 
a  OT^n/murt^  raised  as  to  whether  the  change  from  grants  to  contracts  is 
dther ^mui^ed  b7the  l^eral  Grants  and  Cooperative,  Agreements  Act  or  per- 
1  miUed  by  t£ Tlndian  Self-Determination  and  Educational  Assistance  Act  Anal- 
ysis of  that  question  is  the  purpose  of  this  paper.  6 

I  IS  THE  CHANGE  FROM  CONTRACTS  TO  GRANTS  REQUIRED  BT  PUBLIC  LAW  »5-224  OR 
PERMITTED  BT  PUBLIC  LAW  93-838?  f 

Th^hflsic  rationale  for  the  proposed  regulatory  change  is  that  the  change  is 
reoVir^ T^Dlir^w  95-224,  thV  Federal  Grants  and  Cooperative  Agreements 
A  maTor  theses  of  this  analysis  is  that  this  change  is  not  required  and  is,  in 
ft act  orohibited  ^     terms  of  the  Indian  Self -Determination  Act. 

T^frFede^  and  Cooperative  Agreements  Act  is  a  law  of  general  appli- 
oJ\nn  intlnded^  to  regularize  to  way  in  which  the  federal  government  enters 
til  I  Jlmpn^  with  states  local  governments  and  other  entities.  It  is  meant  to 

indent  that  have  resulted  from  this  lack  of  central  guidance.  Id., 

requires,  ^B^e^S.^Stafflto  one Vthese  three  categories  as 
governments  f»dft5fg.'^ ?  contains  general  language,  which  absent  specific 

transfer  of  funds  totan0tner,„,""ty„/r„w  „noh  executive  agency  authorized  by 
withstanding  any  other  P™]!8'™0^ 

Sec  606(a). 
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The  question  Is  whether  this  language,  occurring  in  a  statute  of  general  appli- 
cability, constitutes  an  implied  amendment  of  the  Indian  Self-Determination 
and  Education  Assistance  Act.  The  legislative  history  of  the  two  laws  and  appli- 
cable principles  of  statutory  construction  suggest  that  it  does  not 

The  Federal  Grants  and  Cooperative  Agreements  Act  is  the  product  of  several 
years  of  congressional  effort  to  formulate  a  law  which  would  address  arbitrary 
choice  of  contract  or  grant  agreements  by  executive  agencies.  Earlier  drafts  of 
the  legislation  were  before  Congress  prior  to  the  enactment  of  the  Indian  Self- 
Determination  Act  and  during  the  year  that  the  Self-Determination  Act  was 
passed  Thus,  it  is  clear  that  the  congressional  cpmmittees  and  members  of 
Congress  involved  in  the  drafting  and  passage  of  the  Self-Determination  Act 
were  aware  of  the  problems  involved  in  the  misuse  of  contract  and  grant  cate- 
gories in  federal  agreements.  They  were  aware  of  the  reports  of  the  congressional 
and  executive  committees  working  on  the  problem,  and  of  the  pending  legisla- 
tion It  was  in  the  context  of  this  congressional  concern  with  the  misuse  of  con- 
tract and  grant  categories  that  Congress  passed  the  Self-Determination  Act 
It  is  significant  that  this  act  specifically  distinguished  between  those  agreements 
which  should  be  entered  into  as  contracts  and  those  which  should  be  entered  into 
as  grants.  \ 

Official  /omments  to  the  Federal  Grants  and  Cooperative  Agreements  Act 
Jstrengthen  the  conclusion  that  it  was  not  intended  to  eliminate  the  distinction 
^between  grantable  and  contractable  activities  carefully  built  into  the  Self- 
Determination  Act  While  recognizing  that  some  existing  program  authorization 
statutes  would  be  affected,  the  official  comments  state.  l4The  proposed  legislation 
does  not  automatically  change  the  type  of  instrument  authorized  by  statute, 
but  rather  authorizes  the  agencies  to  use  other  instruments  if  appropriate  and 
consistent  with  this  Mil.  The  legislation  is  not  intended  nor  will  it  eliminate 
specific  program  or  administrative  requirements  placed  by  Congress  in  individ- 
ual program  statutes.  It  also  will  not  eliminate  specific  requirements  applying, 
for  example,  to  grants  in  such  Organic  statutes  as  the  Work  Hours  Standards 
Act  Given  the  foregoing  understanding,  it  is  not  practical  or  necessary  to  iden- 
tify all  the  statutes  which  might  bfe  somewhat  affected."  7<i.,p.  2(^-21. 

This  statement  strongly  suggests  that  a  distinction  fundamental  to  the  struc- , 
ture  of  a  law,  such  as  the  distinction  between  contractable  and  grantable  activ- 
ities under  the  Self-Determination  Act  are  not  impliedly  repealed  by  the  Federal 
Grants  and  Cooperative  Agreements  Act. 

The  Indian  Self-Determination  and  Educational  Assistance  Act  was  passed 
to  provide  a  more  flexible  system  for  turning  over  to  tribal  control  programs 
operated  fur  the  benefit  of  Indians  and  tribal  groups  by  Federal  agencies  such 
as  the  Bureau  of  Indian  Affairs.  It  was  intended  to  encourage  tribal  self- 
got  eminent  by  establishing  a  coordinated  system  for  the  transfer  of  operational 
control  of  on  resenation  programs  to  the  Indian  tribes  and  tribal  organizations 
affected.  The  programs  .which  are  subject  matter  for  the  self-determination 
provisions  of  the  act  are  those  services  which  federal  agencies  such  as  the  BIA 
have  a  statutory  obligation  to  provide  to  Indian  people.  A  significant  number  of 
these  programs  are  those  authorized  hf  the  Snyder  Act. 

The  unique  aspect  of  the  Self  ^Determination  Act  is  that  it  authorizes  the  trans- 
fer of  operational  control  of  programs  which  are  a  Federal  responsibility  to 
tribes  and  tribal  organizations  without  extinguishing  the  federal  responsibility. 
TJint  responsibility,  based  upon  statute,  trust  and  treaty,  remains  an  obligation 
.of  the  federal  government  regardless  of  how  long  the  programs  are  operationally 
adjjnnistered  by  tribes.  The  act  is  an  example  of  the  unique  relationship  between 
th/  federal  government  and  Indian  tribes.  It  is  the  uniqueness  of  that  relation- 
ship wrhich  exempts  the  Self  Determination  Act  from  the  requirements  i>t  the 
Federal  Grants  and  Cooperative  Agreements  Act. 

When  Congress  passed  the  Self  Determination  Act,  the  sponsors  of  the  legis- 
lation specifically  intended  to  take  self  determination  agreements  out  of  the 
restrictive  context  of  Federal  law  applicable  to  contracts  and  other  agreements. 
The  official  committee  report  states.  /A/  more  flexible  authority  is  needed 
in  order  to  gi\e  substance  and  credibility  to  the  concept  of  Indian  self  determina- 
tion .  ,  .  The  rigid  procurement  and  contracting  laws  and  regulations  of  the 
Federal  Government  are  either  made  inapplicable  to  such  contracting  or  can  be 
waived  in  the  discretion  of  the  Secretary  /of  Interior//'  4  1974  U.S.  Code  Con- 
gressional and  Administrative  News—  Legislative  History,  p.  7782.  See  also  25 
U.S.C.  Sec.  450(  j )  of  the  Act. 
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The  contracts  grant*  distinction  established  in  the  Act  was  inextricably  inter- 
twined with  the  overall  statutory  scheme.  The  comments  explain:  "Grants  are 
made  m  order  to  facilitate  contracting  by  tribes  and  tribal  organizations  under 
the  terms  of  the  act."  Id.,  p.  7783. 

Grants,  under  the  act,  then,  are  made  in  aid  of  the  contracting  of  basic  pro- 
grams which  is  at  the  heart  of  the  act,  The  regulations  being  proposed  by  the 
BIS  seek  to  extinguish  this  distinction  by  regulation.  * 

Because  the  Indian  Self-Determination  and  Educational  Assistance  Act  is 
a  law  expressing  part  of  the  unique  relationship  of  the  federal  government  and 
Indian  nations,  it  is  protected  from  implied  repeal  or  amendment  by  particularly 
stringent  standards  of  statutory  construction.  The  United  States  Supreme  Court 
has  expressed  great  reluctance  to  interpret  statutes  of  general  applicability  as 
altering  the  provisions  of  statutes  dealing  specifically  with  Indians.  See,  for 
example,  Morton  vs.  Moncari,  411  U.S.  535,  (1974)  41  L.  Ed  2d  290.  This  is  be- 
cause the  high  court  recognized  the  unique  place  of  Indian  programs  and  of 
the  Bureau  of  Indian  Affairs  in  the  Federal  scheme.  As  the  court  has  stated : 
"The  legal  status  of  the  BIA  is  sui  generis:*  University  of  California  Board  of 
Regents  vs.  Bakke,  438  U.S.  205,  304,  57  L,  Ed  2d  780,  footnote  42  (1978). 

This  reluctance  to  interpret  general  statutes  as  applying  to  Indian  tribes  is 
.particularly  strong  where  "traditional  notions  of  sovereignty  and  .  .  .  the 
federal  policy  of  encouraging  tribal  independence"  are  affected.  Merrion,  et.  al. 
vs.  J icarillor  Apache  Tribe,  et  al.,  50  U.S.  Law  Week  4169, 4175  (1982). 

In  sum,  the  history  of  the  enactment  of  the  two  laws,  their  respective  pur- 
poses their  actual  provisions,  and  the  standards  of  statutory  construction  ap- 
plicable to  statutes  affecting  Indian  tribes  all  argue  against  the  BIA  position. 

RECOMMENDATIONS  Or  NAVAJO  DIVISION  OF  EDUCATION  REOARDINO  PROPOSED  CHANGES 
IN  THE  SELF-DKTERMlNATTON  ACT  REGULATIONS 

1.  Recognize  the  special  nature  of  statutes  defining  the  relationship  between 
Indian  tribes  and  the  U.S.  Government.  These  statutes  must  not  be  subject  to 
amendment  through  general  statutes  not  dealing  directly  with  Indian  affairs. 
In  particular,  reject  the  argument  that  a  general  statutes  such  as  the  Federal 
Grants  and  Cooperative  Agreements  Act  can  modify  the  plain  language  of  the 
Indian  Self-Determination  Act  and  eliminate  the  use  of  contracts  under  that 
law., This  is  an  issue  with  ramifications  which  go  far  beyond  the  present  ques- 

U02  0ReaXee^eatBIA  to  undertake  effective  consultation  with  Indian  Tribes 
and  tribal  organizations  in  developing  any  proposals  to  change  the  Self- 
Determination  Act  regulations.  This  should  be  more  than  just  providing  "in- 
to£^i£wv  to  tribal  representatives.  It  must  involve  tribal  representa- 
tives and  tribal  contractors  in  the  actual  development  of  the  proposals. 

3  Hold  off  any  chrifee  in  regulations  until  the  question  of  realignment  is  set- 
tled so  that  the  regulations  will  reflect  the  actual  structure  of  thfc  BIA. 

4  Make  certa4^hat  any  rule  changes  do  not  result  in  a  loss  of  availability  of 
proper^,  services  or  remedies  to  Indian  contractors.  As  an  example,  a  change 
STSiSStlons  should  not  result  in  GSA  property  becoming  unavailable  to  con* 

tr5Ctpiac^0la\l  contract  and  grant  requirements  within  the  regulation*  or  ap- 
pendices^ the regulation*  rather  than  referring  to  OMB  circulars.  These i  re- 
quirement should  not  be  able*  to  be  changed  without  not  ce,  without  being  pub. 
Hshed  in  the  Federal  Register  and  without  an  opportunity  for  comment  being 

P1fiViMake  certain  that  any  new  regulations  address  the  situation  bf  an  Indian 
'  trfhe  with  more  tfmn one  agency  within  its  borders.  This  is  the  situation  of  the 
Navajo  TrSe  I  Creates  contracting  problems  for  the  tribe  unless  it  ii  clear 
that  the  tribe/in  its  contract  and  grant  applications,  can  apply  direcly  to  an 
official  whose  rarisdlction  covers  the  entire  reservation. 

7  Ma^  some  provision  for  conforming  discretionary  grant  Pr?^ureS  u„der 
the  Self-Determination  Act  with  the  requirements' of  Public  Law  1)5-561,  so  that 
f^M^S^  for  grants  for  educational  projects  will  be  made  by 

Ba  ReTewtte  Tro^sals  for  new  school  start  and  expansion  criteria  and  school 
construction  criteria  These  proposals  should  be  related  to  each  other.  In  addi- 
tZ .  they  Sould  be  guided  by  the  educational  p  anning  and  po  icies  of  the  Indian 
tribe  involved  and  the  identified  needs  of  the  local  community.  It  is  important 
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to  make  education  funding  nnd  construction  mechanisms  supportive  of  small 
community  <fay  schools  as  Well  as  larger  schools  and  boarding  facilities. 


Indirect  Costs  for  Self-Determination  Act  Contracts— The  Impact  on 

Schools  * 

Members  of  the  select  committee,  I  am  pleased  to  have  the  opportunity  to  dis- 
cuss with  you  the  issue  of  indirect  costs  for  Self-Determination  Act  contracts, 
particularly  contracts  for  the  operation  of  schools.  As  you  realize,  the  Self- 
Determination  Act.  was  intended  to^icourage  Indian  tribes  and  tribal  organiza- 
tions to  take  Control  of  the  BIA-opePBtetl  programs  to  foster  self  government  for 
their  own  people  The  adt  provides^that  when  a  tribe  or  tribal  organization  under- 
takes the  operation  of  aiwegram  previously  provided  by  the  BIA,  the  contracted 
program  must  be  funded  at  "not  iess  than  the  appropriate  Secretary- would  have 
othervv  ise  provided  for  his  direct  operation  of  the  programs  or  portions  thereof 
for  the  period  covered  by  the  contract  .  .  25  U.S.C.  Sec.  450j(h).  Any  savings 
nn  this  amount  is  to  be  spent  in  providing  additional  services  under  the  contract, 
rather  than  as  savings  returned  to  the  Department  of  the  Interior. 
4  If  this  provision  of  the  Self  Determination  Act  were  currently  being  complied 
with,  the  question  of  indirect  costs  would  not  be  the  critical  issue  that  it  is  today. 
The  prlre  of  a  contract  would  he  determined  uy  computing  the  value  of  the  direct 
funding  which  the  BIA  receives  to  operate  a  program  and  the  value  of  services 
available  to  the  Secretary  of  the  Interior  from  all  sources  in  support  of  the 
operation  of  the  program.  This  same  amount  would  then  l)e  available  to  the 
contracting  Indian  tribe  or  tribal  organization  for  operation  of  the  program.  As 
any  Self  Determination  Act  contractor  can  attest,  this  is  not  how  contract  funds 
are  being  computed.  * 

The  Bureau  of  Indian  Affairs  has  long  insisted  that  it  can  neither  determine 
nor  ailocate  the  amount  of  funds  available  to  the  Secretary  of  the  Interior  in 
support  of  the  operation  of  any  BIA  program.  This  claimed  impossibility  is  based 
upon  the  supposed  cost  to  the  BIA  of  assisting  in  contracting  and  providing  non- 
contracted  services  and  upon  the  supposed iin identifiability  of  funds  expended 
in  support  of  a  program  other  than  funds  specifically  earmarked  for  that  program. 
Neither  of  these  reasons  justifies  the  continued  failure  of  the  Department  of  the 
Interior  to  meet  the  plain  requirements  of  law  in  Tegard  to  funding  Self- Deter- 
mination Act  contracts. 

As  long  ago  as  1978,  the  Office  of  Management  and  Budget  specifically  rejected 
the  BIA  contention  that  it  could  not  provide  the  full  amount  of  funds  required 
by  the  Self  Determination  Act  in  support  of  contracts  or  that  it  could  not  reduce 
its  own  overhead  costs  as  contracting  was  encouraged  (Letter  of  James  T. 
Mclntyre,  Jr.  to  Honorable  Cecil  D.  Andrus,  April  13,  1978).  In  addition,  any 
manager  worthy  of  the  name  would  frave  to  reject  the  claim  of  his  subordinates 
that  the, costs  attributable  to  a  particular  product  line  or  company  activity 
could  not  be  determined  from  the  overall  company  budget.  It  is  inconceivable 
that  a  governmental  agency  should  be  allowed  to  rely  on  .vthat  is  essentially  a 
eiaim  of  incompetence  to  avoid  complying  with  the  requirements  of  law. 

Because  the  Bureau  of  Indian  Affairs  has  never  identified  or  funded  the 
full  costs  of  operating  a  program  which  goes  from  BIA  operation  to  contract 
operation,  it  has  "been  necessary  to  develop  procedures,  formulae  and  strategies 
of  various  sorts  for  determining  the  amount  of  money  a  contracting  tribe  or 
tribal  organization  will  receive  to  operate  a  program.  Some  of  these  formulae 
and  strategies  are  very  complicated.  All  are  inadequate.  And  all  arise  from  the 
fundamental  failure  of  the  Department  of  Interior  to  do  what  the  Self-Deter- 
mination Act  says  about  funding  contracts.  In  addition,  thV  Bureau*s  budget 
requests  to  Congress  are  flawed  by  the  same  lack  of  basic  financial  information. 
As  a  consequence,  inadequate  sums  are  appropriated  for  these  "Indirect  costs" 
and  contractors  can  suffer  a  shortfall  of  these  funds. 

The  Department  of  Interior  has  now  contracted  with  the  American  Indian 
Law  Center  to  develop  alternatives  to  the  present  ways  of  computing  and  pay- 
ing for  "Indirect  Costs**  associated  with  Self  Determination  Act  contracts.  It 
is  difficult  to  know  how  to  respond  to  this  effort.  Certainly  it  is  an  Improvement 
to  move  toward  greater  certainty  and  predictability  In,  the  provision  of  funds 
to  meet  the  indirect  costs  of  contracted  programs.  U  the  BIA4  Is  allowed  to 
continue  to  ignore  the  law  in  regard  to  full  funding  costs  of  contracted  pro- 
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grams,  this  greater  certainty  and  predictability  may  be  the  best  tribal  con- 
tractors can  expect  from  the  existing  situation.  However,  any  approach  to  fund- 
ing the  indirect  costs  toi>the  direct  cos>ts)  of  a  Self  Determination  Act  contract 
is  fundamentally- flawed  and  inadequate  unless  it  begins  with  a  determination 
of  the  amount  which  the  appropriate  Secretary  would  have  otherwise  provided 
for  his  direct  operation  of  the  programs  or  portions  thereof  for  the  period 
covered  by  the  contract/' 

Unfortunately,  one  of  the  firsKpremises  of  the  report  to  the  BIA  or  the 
American  Indian  Law  Center  (AILC)  Is  that  it  will  not  question  the  'policy 
decision"  of  the  Bureau  of  Indian  Affairs  to  ignore  the  requirements  of  2o 
U  S.C.  Sec.  450j(h)  ano\to  determine  funding  on  a  "maintenance  of  effort  basis 
rather  than  an  equality  of  funding  basis.  This  premise  must  be  rejected.  We 
urge  this  committee  to  insist  that  as  a  first  step  In  developing  any  equitable 
procedure  for  funding  of  indirect  custs,  the  Bureau  of  Indian  Affairs  be  required 
to  determine  the  full  '  Secretarial  levei"  cosWf  providing  program  services  to 
Indian  tribes  and  Indian  people.  This  determination  should  be  made  through 
the  use  of  personnel  independent  of  the  Department  of  Interior  and  In  con- 
sultation with  Indian  tribes  and  organizations,  which  could  assist  in  Identify 
tng  funding  components.  If  the  Bureau  continues  to  fail  to  identify  these  pro- 
gram custs  we  urge  this  committee  rto  request  a  thorough,  expedited  audit  by 
the  General  Accounting  Office  to  identify  the  full  vnlue  of  funds  and  services 
ntailable  to  the  Secretary  of  Ifitferior  in  support  of  BIA-operated  programs 
*  "While  the  failure  of  the  AILC -report  to  call  for  identification  of  all  funds 
expended  in  support  of  a  BIA-operated  program  Is  a  substantial  defect  In  the 
renofU there  are  many  other  aspects  of  the  report,  both  positive  and  negathe, 
which  merit  additional  comment.  We  would  agree  with  the  developers  of  the 
report  that  the  failure  of  all  concerned  to  employ  the  term  indirect  cost  con* 
sistentlv  has  created  numerous  problems.  Somewhere  along  the  line 
•  costs"  And  *  overhead  costs"  have  gotten  confused.  It  will  be  an  important  step 
forward  to  call  the  various  costs  involved  in  operating  a  Program  by  their  true 
name  for  contract  purposes.  We  do  caution  yoir,  however,  to  be  certain  that  the 
valuable  redefinition  of  terms  does  not  result  in  having  some  category  of  costs 
slip  through  the  cracks  of  contract  funding  categories. 

A  contract  to  operate  a  BlA-funded  school  should,  if  the  school  is  to  be  funded 
comparably  to  a  BIA-operated  school,  involve  four  fortes  ol ■  "f*^^': 
tlon  to  funds  for  categorical  programs  such  as  title  IV,  title  I,  et  cetera),  It 
*  should I  inchide  program  costs  funded  through  the  Indian  Student  Equalization 
MTdiM  administrative  costMthat  is,  the  cost  of  those  direct  admin- 
istrative services  available  to  a  BIA-operated  school  from  funding  sources  other 
than  ISEF).  indirect  costs  (that  is  costs  incurred  in  support  of  more  than- one 
cost  objective,  and  not  readily  attributable  to  a  stifle  objective  without  undue 
effort  ,  and  contract  support  costs  (that  is,  the  incremental  costs  to  the  con- 
tractor caused  by  the  requirements  of  the  contracting  process,  which  are  not 
rn«?t«  for  the  BIA  lu  n  directly-operated  program) .  ' 
.  to "  tact  con  ract,  for  school  operations  have  npt  Included  funds  fr«n  all  of 
the"e  catecortes  Instead,  schools  have  received  TSEF  funding  at  the  same  rate 

ey%ould  they  wTrc'  BIA-operated,  and  "Indirect  ?osts"  Irm  fte  totnrt 
S  iDDOrt  Funds  line  Item,  which  was  required  to  cover  everything  else.  If  a 
stXr  deQnUlon  of  'indirect  costs"  is  adopted  without  address 'ng  the  quesUon 
.  of  adequate  direct  overhead  costs,  and  If  contract  support  funds  are  phased  out 
then  contract  schools  may  end  up*>en  worse  off  than  they  are  now.  Again,  we 
.  must  stress  new  formulations  a3  snhstltute  for  Identifying  the  actual  funds 
a3  value  of  services  available  to  toe  Secretary  of  the-Interlor  to  operate  a  pro- 
grl  auch  as  a ?BIA  school  and  fumllng  Self-Determination  Act  contracts  at  that 

,eThe  Navajo  Division  of  Education  has  reviewed  the  recommendations  con- 
t'nlneU  In  the  AILC  report  with  representatives  of-  the  various  contract  schools 
' located  In  the  Navajo  Nation.  We  would  like  to  share  with  you  their  reactions 
and  concerns  to  the  report  In  general,  and  to  the  specific  recommendations  in  the 

r°nir the  first  Place  the  school  personnel  were  unanimous  In  feeling  that .  in- 
,i(r^t  s  nrocwlures  need  an  overhaul.  They  were  concerned,  however,  that 
tiev  were  l>eC  asked  o  support  Implementation  of  the  report  when  they  do 
nnfklw  what8  form  that  Implementation  will  take.  The  report  makes  many 
recommenda  tons and  identifies"  various  options.  It  has  "Otyet  been  accepted  by 
f ho  BIA  nor  has  the  Bureau  Indicated  which  options  It  will  follow  or  according 
to  what  Umetible!  CoXct  school  leaders  feel  that  it  will  be  extremely  difficult 
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contract  year     contractinS       that  impIementaUon  commerce  with  the  1«W 

eoJ^J!^^!^  ^"tiating  indirect 

this  predictability  mus be  comb ^tn^wfKdeTu^ ^^r3, 'TC' ""^ 
analysis  of  actual  secretarial-level  mt  5  ma  «2™f&  of /Unding'  ba«*l  upon 
In  the  interim  these  Zh  Jhlf.irt^  A;oPeration  of  programs.  Certainly, 
flscafySrSoJ  ^ level  ta  Sifte.MS'h.JSffi  at  .^her  of  the 
BIA  should  take  steps  to  adeSataly  identify^he  Vndll^^6  '„nt.?rim'  tte 
support"  needs  it  is  likely  tot^  ln&sM  yLl  ^  ^^3^  a2d  "contract 
sought  to  avoid  a  reoeat  of  thp  «hnW.n    J      1883,  x*«5tc  funds  should  be 

Js  as  sSSSSaHsSaa-K 

item-by-item  comiiSta  ato  ™itlM  with  w-™^  We  have  drafted 
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.      ices  avallaW  to "the Swretaf v ^M^T***'  the  amount  and  ™lue  of  serv* 

undertake  its  revision  of  the  »?ndiri2/^»   thatJthft  Department  of  Interior 
and  consnitaHon  with  the  n'dian  tribes        rW2*.  W!fh  fU"  in™lvement.' 
•      procedures  should  be  Imptemented  l^Jtlt  £  m   °™al™tio™  ^ected.  These 
.       a  reasonable  UmVtVZdeSd  ^^uS^S^ih?"  a" £ltieS 
^tte^a'UtuMnB^^^B^'  Problems,  seek  ap- 

5?avajo°  Wvision"^?  l*  a  P"^mary  of  ,he  recommendations  of  the 

hope  yo?  Slflnd  t¥erSuaWeT?e^i^  fU£"ng  °f, Indlrect  C°s*  *e 
issue.  Thank  you.  vaI"a°le  in  developing  Congressional  policy,  on  this  * 

'  a aK«SS««SffiV^  saw 

between  "indirect  costs"  and  otto  ae™,nH™  ?CarIy  aisUnSU'sb  the  difference 
times  have  other  meanings  accounting  or  management  terms  that  some- 

»-^»  iffffi  5  ^  however,  to 

:       a— C  overhead  JTTt^^T2Saf  S 

j    '  tribuSnThT^aJ^tfon  5       l""6""  0r,  °ther  re,eaf*  *»'  general  dls- 
'     *  and  directing  that  a?" official  sUanc^s  'recoE  ?hl.°f      term  "indirect  • 
the  „Se  of  other  terms, ^nTe^n^^  ^f^t^^8 
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Ins Sffi  aS  tracing  materials  and  the  annual  budget  Just  fieatlon  mf; 

rh«t  ai^  do  ™v  "o  *  n  consultation  with  existing  Self-Determinat  on 
MtZV^s  tX^  ^mn  that  tho  terms  and  definitions  conform  to  the 
actual 1  situation  of  the  contractors  and  that  the  consequences  of  definitional 
Chffi  S^EteS.  4:  Discontinue  the  use  of  contact  support  funds  for 
^'r-ommrn^Thif  rVommendation  should  be  implemented.  However,  it  should  be 

indirect  costs.  ..indirect  costs'*  in  a  Self-Determination  Act 

assist  in  resolving  differences. 
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rommnn  ■  The  HI  A  should  assist  all  contractors  (tribal  organizations  well 
as  tribes)  in  documenting  cases  of  failure  to  fully  fund  indirect  costs.  In  addition, 
the  BIA  should  recognize  that  in  the  case  of  a  program  directly  operated  by  the 
BIA.  the  failure  of  another  federal  agency  to  contribute  to  shared,  Indirect  costs 
of  necessity  results  In  this  cost  being  picHed  up  by  the  BIA.  Therefore,  in  the 
case  of  a  program  contracted  from  the  BIA  which  receives  supplemental  funding 
from  another  federal  agency  and  which  receives  a  shortfall  in  Indirect  cost  sup- 
port from  this  agency,  the  BIA,  under  25  U.S.C.  Sec.  450j(h)  should  be  making  up 
this  shortfall.  ^  * 

AILC  recommendation  11;  Amend  the  fixed  rate/carry  forward  process  to  ap- 
ply the  adjusted  rate  only  to  those  programs  from  which  there  has  been  an 
actual  overrecovery. 

Comment*  This  recommendation  Is*  concurred  In  regard  to  fixed  rate/carry 
forward  methods  of  providing  for  Indirect  costs.  As  will  appear  below,  there 
are  other'approaches  to  this  problem  which  should  be  considered. 

AILC  recommendation  12:  "Document  the  alternative  procedures  that  can  be 
applied  to  alleviate  inequities  and  financial  deficiencies  resulting  from  the  pres- 
ent process  and  provide  criteria  for  their  use,  disseminate  to  both  tribal  and 
BIA  personnel  for  application. 

Comment:  We  agree  that  the  alternative  procedures  to  current  methods  of 
computing  Indirect  costs  should  be  documented.  One  concern  raised  by  the 
present  report  Is  that  It  fails  to  document  or  even  mention  the  procedure  de- 
veloped by  Lee  Sherfel  of  the  Lakewood  Office  of  the  Inspector  General.  This 
method,  which  utilizes  a  "lump  sum"  method  of  establishing  a  fixed  adminis- 
trative base  for  tribal  contractors,  was  received  quite  favorably  by  Navajo 
contract  school  officials  (although  they  did  want  to  have  some  questions  about 
Its  Implementation  clarified).  It  was  generally  understood  by  participants  in  a 
meeting  with  AILC  personnel  In  Albuquerque  that  the  Sherfel  proposal  would 
be  included  In  the  final  report.  The  proposal  should  be  provided  to  the  BIA  and 
to  this  Committee  for  consideration  In  any  discussion  of  better  ways  of  funding 
indirect  costs. 

AILC  recommendation  IS.  Provide  training  and  Informational  material  for 
the  tribes  that  will  assure  that  they  are  fully  aware  of  all  of  their  direct  and 
Indirect  cost  options,  and  particularly  the  disadvantages  of  the  fixed  rate  with 
carry  forward  process,  and  the  potential  advantages  of  returning  to  a  direct 
cost  approach. 

Comment  We  agreeMhat  training  and  information  should  be  provided  to  all 
Self  Determination  Act  contractors  to  assure  that  they  can  make  Informed 
choices  among  the  direct  and  indirect  cost  options  available  to  them,  We  are 
not  convinced  that  under  the  present  conditions  or  the  recommendations  of  the 
AILC  report  a  'direct  cost"  approach  Is  necessarily  more  advantageous.  If  a 
"direct  cost"  .method  is  developed  which  is  well  thought  out  and  provides  an 
adequate  level  of  funding,  It  would  very  possibly  be  acceptable, to  tribal  contrac- 
tors, such  as  contract  schools.  We  question,  however,  identifying  this  approach  as 
the  more  advantageous  until  it  is  worked  out  in  detail. 

AILC  recommendation  14*  Handle  the  contract  support  funding  (contract 
administration  costs)  for  contract  schools  in  the  same  .manner  as  other  Public 
Law  93-638  contracts  in  accordance  with  earlier  recommendations. 

Comment.  There  is  no  Inherent  problem  with  handling  contract  support  fund- 
ing for  contract  schools  the  same  as  is  done  with  other  Self  Determination  Act 
contracts  provided  the  need  for. supplemental  funds  to  pay  for  the  actual  incre- 
mental costs"  of  contracting  is  recognized,  and  provided  another  category  is 
developed  to  provide  funds  for  the  cost  Items  now  paid  for  out  of  contract 
support  funds  which  are  not  contract  support  items.  Since  contract  schools 
are  totally  dependent  on  federal  funds,  they  cannot  afford  to  "absorb"  costs 
which  the  BIA  fails  to. provide  for«JEhere  must  be  a^iecure  guaranteed  base  for 
educational  program  operations  and  funding  for  necessary  administrative  and 
other  overhead  costs  before  the  restrictions  on  the  use  of  contract  support  funds 
can  be  required  without  impairing  the  education  of  Indian  children. 

AILC  recommendation  15.  Reevaluate  the  need  for  the  lump  sum  guidelines. 

Comment.  The  feeling  among  Navajo  contract  school  officials  Is  that  the  lump 
sum  guidelnes  should  be  rescinded  but  that  the  lump  sum  option  should  be 
retained  under  appropriate  guidelines. 

AILC  recommendation  16.  Consider  the  advisability  of  contract  schools,  par- 
ticularly single  program  schools,  using  the  direct  cost  system  in  Jieu  of  a  direct/ 
indirect  cost  process. 
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Comment.  As  stated  above*  the  substitution  of  a  direct  cost  system  for  the 
presen/miaed  direct/  indirect  cost  sjstem  i»  acceptable  only  If  the  system  is 
destgnfCFto  meet  the  real  overhead  and  administrative  costs  of  contract  school 
operations  without  requiring  schools  to  raid  their  program  (ISEF)  money 
,  AILC  recommendation  17.  Implement  the  initial  changes  for  fiscal  year  1083 
by  making  both  contract  support  funds  and  program  funds  available  as  a  lump 
sum  to  cover  both  direct  and  indirect  costs.  . 

Comment.  This  recommendation  should  be  rejected  as  totally  unworkable.  As 
stated  in  eariier  commeuts,  it  is  completely  unreasonable  Jo  make  changes  in 
the  relationship  betweea  contract  suppo/t  funds  and  program  funds  for  the 
1963  fiscal  year.  Contract  negotiations  are  already  in  progress  on  these  con- 
tracts It  Is  totally  unreasonable  to  expect  contractors  to  play  by  a  new  set 
of  rules  when  the  consequences  of  the  changes  cannot  be  determined  by  either 
the  BIA  or  the  contractor.  This  recommendation  could  result  in  a  severe  under- 
funding  of  administrative  costs,  indirect  costs  and  contract  support  costs. 

It  could  cause  schools  to  have  to  raid  program  funds  to  make  up  their  over- 
head Any  changes  of  this  nature  should  commence  no  earlier  than  tne  lvwt 
fiscal  year.  They,  should  be  preceded  by  a  comprehensive  process  of  consultation 
with  Self-Determination  Act  contractors.  They  should  be  based  upon  data 
identifying  the  true  cost  to  the  Department  of  Iuterior  of  directly  operating  the 
contracted  program  and  upon  procedures  designed  to  provide  funding  at  that 
level  to  the  contractor.  Lumping  together  all  funding  sources  without  this  data 
will  Just  result  in  costs  and  44savings"  which  hurt  education.  o_ft 
AILC  recommendation  18.  Develop  a  detailed  implementation  plan-  to ;  assure 
a  systematic,  orderly  approach  to  accomplishing  necessary  changes  In  the  total 
Contract  Support/ In  direct  Cost  process.  ^ 

Comment;  This  recommendation  is  concurred  in.  It  is  essential,  however,  that* 
In  developing  this  implementation  plan,  the  Bureau  of  Indian  Affairs  seek  the 
direct  prior  involvement  of  Indian  tribes  and  tribal  organizations  Involved  in 
contracting.  A  cover  letter  to  the  Division  of  Education  (and,  we  suspect,  to 
other  participants  in  the  "consultation':™  this  report)  from  Theodore  Krenzke 
leaves.the  distinct  impression  that!  the  Bureau  is  developing  an  implementation 
Dlan  without  this  input  and  consultation..       *  — ,  -  — ,  „ 

AILC  recommendation  19:  Develop  presentation  materials  and  ^PP^ting 
documents  for  conducting  top-level  information  seminars  fpr  the  Central  Uffice 
and  each  BIA  Area.  ,  m         ,  .       M  ___ 

AILC  recommendation  20;  Develop  training  materials  for  workshops  for  work- 
ing level  tribal  and  BIA  employees  to  train  them  in  the  revised  processes. 

Comment;  The  same  comment  is  applicable  to  both  these  recommendations. 
First  the  "revised  processes"'  must  be  carefully  developed  In  consultation  with 
Indian  Tribes,  and  tribal  organizations.  Then  training  materials  must  be  devel- 
oped for  everyone  involved  so  that  everyone  has  the  same  understanding  of  the 
new  procedures  It  is -not  clear  why  different  training  materials  should  be  devel- 
oped fw  "working  level '  people  and  "top  level"  people.  The  information  should 
bothe  samlfor  both.  In  particular,  the  information  provided  to  BIA  personnel 
of  any  level  and  to  tribal  personnel  and  local  contractors  should  be  the  same. 

AILC  recommendation  2U Conduct  seminars  and  workshops  in  Washington, 
D.O.,  and  in  each  area  prior  to  full  incrementation  for  fiscal  year  1984. 

Comment:  Workshops  will  undoubtedly  be  necessary.  As  sta ted  above,  how- 
ever an  adequate  period  of  developing  the  procedures  that  will  be  the  subject 
of  the  workshop  lAlso  essential.  Jt_seems  more  likely  that  fiscal  year  1085  will 
be  the  date  for  full  implementation  «f  these  yet-fo-be-deretoped  procedures. 

Recommendations  or  Navajo  Division  of  Education  Regarding  Funding 
Indirect  Costs  or  Self-Determination,Act  Contracts 

1  Base  anv  new  proposals  for  funding  of  "indirect  costs"  or  direct  administra- 
tes* a"^^^^  of  25  U.S.C.  Sec.  450j(h),  which  re©  res  that 
SeU-^Sa"  AStcontract  funds  be  provided  to  contractors  at  ™t  less  than 
.  the  approprtmte  Secretary  would  have  otherwlse.provlded  for  his  direct  opera- 

EUhe^rSe'  the  Department  of  Interior  to  obtain  the  information  re- 
quired to-deterLine  the  full  funding  wnlch  should  be  associated  wi  h  ^Deter- 
mination Act  contracts,  utilizing  an  independent  analyst  and  involving  affec  ed. 
Indian  ?rlbes  and  tribal  organizations,  OR  commission  a  thorough,  expedited 
OAO  audit  to  obtain  this  information. 
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3  Identify  and  fund  a  financial  base  for  direct  and  indirect  administrate 
coats  needtMi  to  Operate  small  contract  schools  (fewer  than  100  students). 

4  Continue  the  use  of  contract  support  funds  as  they  are  currently  used  until 
a  new  system  of  funding  indirect  costs  and  direct  administrative  costs  is  Imple- 
mented and  In  place  After  that,  continue  to  use  contract  support  funds  for  their 
intended  purpose,  that  Is,  paying  for  the  incremental  costs  Involved  in 
contracting. 

5  Evaluate  the  different  ways  of  meeting  the  direct  and  indirect  costs  of 
contracts  In  a  sufficient,  predictable  manner.  This  evaluation  must  be  under- 
taken in  consultation  with  the  affected  Indian  tribes  and  tribal  organizations. 
It  should  Include  consideration  of  rate,  formula  and  lump  sum  proposals.  The 
procedure  developed  by  Lee  Sherfel  from  the  Office  of  the,  Inspector  General 
should.be  considered  In  any  such  evaluation.  ■ 

6  Develop  plans  for  the  Introduction  of  any  new  funding  procedures  for 
ndirert  costs  with  such  timelines  and  stages  that  the  necessary  budget  author- 
izations can  be  obtained,  procedures  perfected  and  information  disseminated.* 
This  plan  should  be  developed  In  cooperation  with  affected  Indian  tribes  and 
tribal  organizations  from  its  Initial  stages. 

7,  Be  certain  that  any  rates  or  formulae  which  are  developed  for  Indirect  costs 
are  developed  on  a  program-by -program  basis  so  that  they  will  be  valid  for  each 
program.  This  is  particularly  Important  to  contract  schools,  which  have  rela- 
tively high  administrative  and  Indirect  costs. 
S8.  Do  not  implement  any  major  changes  in  the  Indirect' cost  and  contract  sup- 
poTisQinding  procedures  for  the  1983  fiscal  year,  since  contracts  for  this  year  are 
alreaoTsbeing  negotiated  anoMhe  budget  for  this  year  lias  been  submitted  to 
Congres^ather  plan  to  commence  Implementation  no  sooner  than  fiscal  year 
1884  and  fuJly  Implement  no  sooner  than  fiscal  year  1985. 

0.  For  floral  year  1983,  seek  funding  of  the  contract  support  line  item  at  no 
less  than  th^Wgher  of  the  fiscal  year  1981  or  1982  levels.  BIA  should  begin  now 
to  ascertain  Vhat  its  Indirect  cost  funding  needs  will  be  for.  fiscal  year  1983  and 
if  necessary,  provide  supplementary  Information  to  Congress.  By  not  projecting 
future  contracting  activity,  BIA  has  produced  a  shortfall  of  these  funds  this 
year  and  in  years  past. 

*  STATEMENT  OF  CLIV  DORE,  LIEUTENANT  GOVERNOR,  PASSAMA- 
GUODDY  TRIBE,  PLEASANT   POINT  ifcsERVATION,  PERRY,  , 
MAINE  . 

Mr.  Dork.  Senator  Cohen,  my  name  is  Cliv  Dore.  I  am  lieutenant 
governor  for  the  Passamaquoddy  Tribe  at  Pleasant^Btiftt. 

It  is  with  great  pleasure  that  I  represent  my  fellow  Indian  peofole 
here  today,  in  the  hope  that  I  can  share  the  same  concerns  and  hopes 
that  we  all  came  to  express  as  this  meeting. 

As  the  lieutenant  governor  of  the  tHbe,  from  the  State  of  Maine, 
I  have  followed  very  keenly  the  eroding  of  funds  and  sovereignty  of 
my  people.  We  are  told  to  contract  for  those  necessities  of  life,  essential 
for  tribal  government  to  operate  and  its  people  to  exist.  However,  we 
arc  still  puzzled  over  the  process. 

We  are  told  that  a  government-to-government  relationship  exists, 
that  we  are  unique  within  this  Nation,  Jfcnd  we  enjoy  special  powers. 
Yet  at  "*ry  turn  of  the  page  of  history,  we  find  the  paternalistic  atti- 
t  tilde  of  the  U.S.  Government  more  evident. 

We  are  virtually  fiscal  slaves  of  the  Government,  unable  to  break 
this  dependency  bondage  which  has  enslavpd  our  people  for  300-odd 
years. 

In  an  effort  to  appease  us,  Public  Law  93-638  was  enacted.  Its  inten- 
tions were  honorable,  I  think,  but  its  execution  left  a  lot  to  be  desired. 
We  are  given  money,  but  little  if  any  assistance  in  the  administration  - 
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However,  we  get  a  lot  of  assistance  when  we  mismanage  it  The 
'current  situation  of  proposed  changes  to  the  Contract  process  is  a  fine 
example  of  an  attempt  to  farther  the  paternalistic  designs  of  the  F.b. 
Government,  essentially  in  one  department.  Where  was  the  tribal 
input?  Why  has  a  fruitful  imagination  of  one  man  been  so  powerful, 
surely  not  in  the  interests  of  serving  the  Indian  population?  ■ 

If  the  Federal  Government  need*  assistance  in  saving  money,  why 
is  it  cojning  to  us?  We  have  very  little  to  save.  We  know  where  some 
of  the  waste  is  and  it  surely  is>  not  included  in  the  meager  allocation 
to  our  tribes.  ' 

\ye,  as  a  tribal  governmen^need  a  certain  amount  of  funds  to  run 
tribal  governments.  If  that  amount  of  funds  is  not  available,  we  are 
bankrupt  We  are  defeated  by  the  very  i^strictions  placed  upon  us  in 
the  so-called  contract  or  grant  conditions.  m 

If  there  are  insufficient  funds  to  administer  the  job,  then  the  Job 
cannot  be  done.  We  cannot  print  our  own  money,  as  the  Federal  Gov- 
ernment can.  Before  indirect  is  placed  in  the  fjrant  situation,  extensive 
study  as  to  the  availability  of  funds  and  basic  needs  of  tribal  govern- 
ments has  to  be  addressee!.  I  am  sure  that  the  ramifications  ot  such  a^ 
proposal  were  not  considered. 

Indian  education  is  suited 'to  the  contracting  process,  as  well  as  the 
Indian  Health  Service  delivery  system.  We  are  all  faced,  with  nigh 
unemployment,  alcoholism,  violence,  broken  homes,  and  a  very  high 
dropout  rate.  We  as  tribal  leaders  have  several  reasons  for  these  fail- 
.  uresof  our  people. 

Seventy  to  eighty-five  percent  unemployment  rate  on  our  reserva- 
tion is  common.  How  does  this  compare  with  the  Federal  Govern- 
ment? Are  there  65  percent  of  your  people  alcoholics?  Ours  are. 

Does  1  out  of  10  people  go  without,  or  neglect  to  receive. medical  at- 
tention because -of  so-called  lack  of  funds?  We  do.  Do  your  people 
experience  80  to  85  percent  dropout  rate  from  grammar  to  high  school  ( 
Why  is  it  that  75  percent  of  our  families  are  single-parent  families* 
Will  the  grant- do  anything  to  remedy  these  situations?  I  doubt  it  very 
much.  More  than  likely  it  will  add  to  it  because  U*ey  are  self-desWTe- 
tive  in  nature,  /  , 

Only  adequate  funding  of  tribal  governments  and  respect  and  con- 
sideration of  our  way  of  life  will  combat  thiseldl  among  us.  We  are 
few  among  many.  We  are  a  proud  part  of  this  country.  We  are  rich 
in  legend  and  culture.  Do  not  destroy  us.  Help  us.  \  mf 

I  would  also  like  to  comment  on  some  of  the  thtogs  thatr^re  said 
this  morning  by  the  BIA  and  IHS  officials,  and  erthghten  you  on  a 
little  bit  of  the  indirect  process,  if  you  want  to  call  it  that,  that  we  have 
experienced  over  the  past  few  years.  TTTC,t 

There  was  a  statement,  I  believe  by  Dr.  Ex<?ndine,  that  IHS  has  met 
the  indirect  rate  request  of  the  tribes  by  funding  them.  I  guess  I  have 
to  agree  with  that  in  part.  But  they  say,  you  are  going  to  take  the 
indirect  moneys,  then  which  program  are  you  going  to  cut*  Cut  con- 
tract health  care  ?  Are  your  going  to  cut  out  some  of  your  services  ¥  Are 
you  going  to  cut  out  dental  care?  .  m  . .  .  „ 

To  me  th»t  is  a  self-defeating  way  of  funding  anything,  especially 
wlien  the  needs  is  so  great.  .  . 

1     We  had  a  rate  change  from  13%  percent  to  14.1  percent.  Prior  to 
that,  we  had  a  22i/2-percent  rate  under  indirect.  When  we  went  from 
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Gove^meStrC°nt  t0  13'^pcrccnt>  wc  Sot  abi"  from  'Federal 
Rroord?°r  CoHEX*  Did  you  hftve  to  read  about  'lt  in.th*  Congressional 

Mr.  Dore  No;  I  did  not.  This  is  what  we  experienced  when  we  went 
through  all  the  gyrations  wc  have  to  go  through. 
•Senator  Cohen.  They  did  not  tell  you  to  wait  and  read  it  in  the 
Federal  Register,  did  tliey?  . 

Mr.  Dore  No;  they  did  not.  They  immedlftely  sent  a  bill  for  $59,000 
and  some-odd  dollarsr. 

So  the  tribe,  at  that  time,  I  think  we  had  a  major  layoff  and  could 
not  fund  some  of  the  essential  things  that  were  required  to  fulfill  the 
grant  conditions. 

Well,  it  turned  around  that  we  got  the  rate  readjusted  because  of 
errors  that  were  done  in  the  original  13-percent  study  and  the  rate 
'went  up  to  24.1  percent. 

Well,  we  went  back  to  them  and  said,  well,  we  got  your  bill  paid, 
we  iwd  to  get  that  indirect  rate  that  was  erroneously  takeh  from  us 
in  the  provisional  rate,  now  that  we  Have  a  final  of  24.1  percent  And 
they  said,  well,  we  cannot  do  that  because  it* was  a  different  program 
year.  s  1  b 

I  said,  what's  going  to  happen  to  the  $59,000  that  you  owe  us  now, 
which  you  had  billed  us  for  previously,  and  that  was  lost,  evidently, 
it  still  is.  .  J1 

And  then  with  the  advent  of  the  new  rate  increase,  we  had— I 
asked  them,  OK,  now  that  we  have  to  forget  about  the  $59,000,  what 
are  we  going  to  do  with  the  new  rate  increase,  where  we  need  the  ad- 
ditional moneys?  That  is  when  they  told  me  I  had  to  take  it  out  of  my 
program  funds  and  cut  my  medical  services.  *  • 

That  is  just  one  example.  There  are  many  of  those  that  we  have  had 
throughout  the  tribe  .and  it  has  all  resulted  in  the  tribal  councif going 
to  the  bank.  We  borrowed  $150,000  oh  one  occupation*  We  have  gone 
back,  through  the  land  claims  moneys,  we  have  appropriated  nearly 
$250,000*  of  loan  moneys.  And  it  is  all  because  of  the  various  grants 
that  are  not  self  supporting,  that  are  coming  from  the  Federal  Gov- 
'cfrnment.  That  to  vers  both  grants  and  contracts. 
b.  We  have  been  told  by  BIA  that  all  those  funds  arc  available  for 
lndH-ect  yet,  when  I  negotiated  the  indirect  contract,  the  contracts 
with  BIA,  and  gave  them  a  copy  of  the  new  indirect  rate,  they  had 
the  same  response  as  IKS,  that,  well,  here  is  your  money,  you  figure 
out  who  you  are  going  to  fire.  And  that  is  essentially  the  tenor  of  the 
-negotiations.  I  find  that  very,  very  degrading  to  say  the  least. 

The  catastrophic  funds  have  been  cut  from  IHS,  I  have  been  ad- 
vised, are  not  going  to  be  available  for  1982. 

The  GSA  problem,  I  think,  is  focused  on  vehicles,  but  I  would  like 
to  find  Out  whether  that  is  going  to  affect  the  GSA  supply  of  medi- 
cines and  drugs  which  are  supplied  to  the  Indian  Health  Services 
pharmacies  and  all  of  the  things  that  the  tribal  government  is  eligible 
for  through  the  Defense  Supply  Agency  and  all  that.  I  do  not  think 
any  of  those  questions  have  been  answered  so  far  in  this  hearing.  . 

I  might  add  that  our  ambulance  is  a  GSA  vehicle  and  without  it 
wo  would  be  really  lost  in  that  part  of  the  State. 
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If  we  do  go  to,  arc  forced  into  the  grant  situation,  will  that  affect 
our  relationships  with  the  Pubfic  Health  Service  facilities  through- 
out the  country,  and  also  the  Veterans  Administration  hospitals,  and 
•that  process  of  securing  drugs  and  medicines  .that  we  need  for  our 
tribal  members?  <  .  ,. 

I  am  deadset  against  a  flat  rate  for  all  tribes  on  the  indirect  pro- 
posal. I  heard  that;  I  believe  Mr.  Smith  mentioned  that.  A  5, 10,  or  15 
-  percent  indirect  rate  for  a  small  tribe  is  self-destruction.  I  think  one 
of  the  fallacies- of  the  indirect  regulations  themselves  is  that  they  are 
.  designed  basically  for  a  community  that  has  a  tax  base  because  I  know 
ourselves;  if  we  are  to  keep  abreast  of  any  tax/any  indirect  rate  that 
we  are  awarded,  then  we  need  to  borrow  nearly  2  years  ahead  of  time 
because  of  tho  audit  requirements.  By.  the  time  that  rate,  we  have  gone 
through  the  rate  and  the  audit  is  done,  it  is  nearly  2  years  before  we 
know  what  was  spent,  and  that  results  in  more  than  likely  a  payback 
situation  on  tho  partof the  tribe.  Whereas,  I  believe  a  community  that 
has  a  tax  basjuaipuincrease  taxes  to  cover  that  and  then  recover  it  2 
years  later. 

<  We  do  not  have  those  resources.'  . 

Here  is  a  question  I  would  like  to  ask.  I  do  not  think  you  can  answer 
it  now,  but,  are  we  treated.the  same  way  as  the  States,  as  far  as,  when 
they  aro  given  a  contract?  Are  they  in  the  same  situation  as  we  as  far 
as  tho  restrictions  and  conditions  and  all  those  requirements  that  are 
placed  upon  us?  . ;  .      _    ,   ,  . 

Senator  Cohen.  Well,  that  is  one  of  the  questions  I  asked,  whether 
they  have— hopefully  we  will  get  it  for  the  record— there  is  a  much 
more  restrictive  interpretation  applied  to  Indian  Tribes  than  other 
groups  which  would  include  States.  I  do  not  know  the  answer  to  that. 

Mr.  Bore.  One  final  point,  I  have  several,  but  I  do  not  want  to  take 
up  tho  entire  afternoon.  Technical  assistance,  as  provided  by  either 
the  Indian  Health  Services  or  BIA,  I  think,  should  be  totally  con- 
tracted out  tathe  tribes  so  that  we  can  takc*hat  money  and  go  nnd 
the  people  necessary,  that  know  what  they  aro  doing.  I  think  thattype 
jot-assistance  would  bo  enhancing  the  Federal  dollars  that  come  to  us, 
because  I  find  in  most  of  the  situations  that  a  lot  of  the  omeialsHhat 
we  are  dealing  with  really  do  not  have  the  expertise  they  should  have. 
They  aro  either  shifted  so  many  times  or  they  are  always  claiming  they 
are  so  shorthanded  and  they  can  not  handle  requirements  or  needs  on 
a  local  level.         *  ' 

Thank  you  very  much,  Senator. 
'  Senator  C^hex.  Thank  you  vor^wwh.  , 

Ladies  and  gentlemen,  I  am  Jfot  suto  whether  or  not  we  can  get  a 
task  force  put  together  to  file  aVeport  about  indirect  costs  by  Labor 
Day,  but  one  recommendation  t\at  was  made  is  that  wo  have  some 
.  follow-up  hearings  by  this  .committee  immediately  after  Labor  Day 
to  see  what  has  been  done,  and  I  agree  with  that  recommendation 
What  is  of  concern  to  me  is  that  we  have  tried;  not  pnly  the  tribes  but 
the  Congress  wants  to  break  that  umWhcal  cord  to  some  degree  be- 
tween the  BIA  and  tl^Jtribes  and  have  self-determination.  That  was 
the  purpose  behind  th<^U>75  act-  . 

Wo  have  gone  from  that  through  this  contracting  process  and  now 
we  are  going  to  a  grant  process,  but  it  occurred  to  me  during  this  morn- 
ing's hearing,  as  I  was  listening  to  the  testimony,  that  if  wo  proceed 
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in  the  fashion  that  we  currently  are,  with  a  good  deal  of  ambiguity 
and  a  lack  of  specificity— that  word  was  coined  many  years  ago— 
that  you  are  going  to  end  up  with  many  tribes  saying,  it  is  not  worth 
self-determination.  I  would  rather,  if  1  am  going  to  be  cut  back  and 
have  the  indirect  costs  taken  out  and  not  reimbursed,  if  I  am  going  to 
have  this  program  cut  back,  if  we  are  not  going  to  have  the  GSA,  if 
W*j  aire  F0t  ffoins  t0  h^ve  me(3ical  services,  drugs,  and  so  forth  pro- 
vided, then  it  does  not  make  any  sense,  it  does  not  make  any  dollars 
and  cents.  And  we  come  full  cycle  fromUo  BIA  to  the  self-determi- 
nation to  the  contracts  to  the  grants  and  back  to  BIA  again.  Because, 
that  is  what  the  option  is  going  to  be. 

Many  tribes  will  be  looking  at  their  own  self-interest  and  saying,  it 
ju<?t  does  not  add  up  for  us,  and  we  are  better  off  going  back  to  the  old 
system,  which  everybody  said  wo  wanted  to  change  in  the  first  place. 

So  we  will  look  at  this  very  carefully  andl  can  assure  .you  that  we 
will  try  and  get  some  clarity  and  some  further  testimony  to  elucidate 
the  items  that  were  raised  today. 

.With  that  the  committee  will  stand  in  recess  until  1 :00. 

AFTERNOON  SESSION 

Senator  DeConcini  [acting  chairman],  The  hearing  will  come  to 
order. 

We  would  like  to  ask  all  the  witnesses  if  they  can  come  forward  now 
and  be  seated  at  the  table.  - 

We  are  going  to  start  with  Rosemary  ?ion.  We  will  also  have  Enos 
Francisco,  George  Jim,  Ben  Barney,  Bruce  Hoffman,  Roger  Bordeaux, 
Birgil  Kilk  Straight,  and  Jay  Moolenijzer,  along  with  Dorothy  Yaz- 
zie,  and  also  Dr.  Bill  Berlin.  4 

We  thank  you  for  being  here  promptly  today.  This  is  a  continuation 
01  the  hearings  called  to  order  by  Chairman  Cohen  on  indirect  cost 
and  contract  provisions  of  the  Indian  Self-Determination  and  Educa- 
tion Act,  Public  Law  93-638.  f><  ^ 

We  will  start  with  Rosemary  Zion. 

Statement  of  rosemary  zion,  assistant  director,  navajo 

DIVISIONS  EDUCATION,  WINDOW  ROCK,  ARIZ. 

MstrZiox.  Thank  you,  Senator.  To  preface  my  remarks,  I  am  here 
on  behalf  of  the  Navajo  Tribe's  Division  of  Education.  I  am  standing 
in  for  Mr.  Lawrence  Gishe,  the  division  director,  who  was  called  away 
and  was  unable  to  present  the  testimony.*He  sends  his  regrets  to  the 
committee. 

The  Navajo  Division  of  Education  has  a  concern  with  the  proposed 
changes  in  the  Self  Determination  Act  regulations  and  the  proposals 
for  indirect  costs,  not  only  because  of  their  direit  effect  on  the  division 
and  on  tribal  government,  but  because  we  are  concerned  with  the  effect 
on  the  schools  with  which  we  are  involved  that  contract  under  the  Self- 
Determination  Act.  Many  effects  that  might  be  tolerable  to  a  tribe  the 
"  size  of  the  Navajo  Tribe  may  not  be  tolerable  to  a  school  the  size  of 
-  Biack  Mesa,  for  example. 

Therefore,  in  looking  at  the  proposals  which  the  Bureau  has  devol- 
'  oped  in  regard  to  the  Self  Determination  Act  regulations  and  indirect 
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costs,  wo  have  been  concerned  not  only  with,  how  would  this  affect  a 
large  tribal  go^emment,  but  how  is  this  going  to  affect  the  delivery 
of  education  on  a  community  level  to  those  Navajo  communities  which 
have  taken  control  of  their  own  school?  And  I  would  like  to  address 
both  these  issues  in  this  testimony.  ' 

As  I  said  when  Senator  Cohen  was  here,  I  really  feel  that  many  of 
the  difficulties  I  am  going  to  be  addressing  could  be  resolved  by  follow- 
ing the  law  of  the  Self-Determination  Act,  if  the  Bureau  itself  would 
follow  that  law,  particularly  that  law  which  deals  with  the  money  the 
contractors  are  entitled  to  receive  under  the  Self-Determination  Act, 
and  if  there  were  effects  c  ongoing  consultations  with  Indian  tribes 
and  tribal  contractors  about  how  the  regulations  should  be  developed, 
how  indirect  costs  should  be  computed,  and  how  the  whole  act  should 
be  carried  out.  The  people  engaged  in  running  programs  on  contracts 
have  a  lot  of  knowledge  and  they  have  a  lot  of  valuable  information 
they  could  be  giving  to  the  Bureau  if  they  were  consulted  in  a  timely 
manner,  rather  than  getting  information  sessions  at  which  you  are 
told,  this  is  what  we  are  going  to  do.  P.S.,  this  is  the  consultation. 

It  is  too  late  then.  It  is  at  the  development  stage  that  consultation 
could  be  useful  instead  of  just  being  the  burden  that  it  seems  to  be  to 
the  Bureau.  There  is  something  that  could  be  dravv:n  from  talking  to 
people  who  are  working  out  there  in  the  field  on  the  receiving  end  of 
these  contracts.  .  ,  A.  u 

In  regard  to  the  Self-Determination  Act  regulations,  we  have  a 
real  concern  that  the  whole  underlying  theory  as  to  why  this  change 
needs  to  be  made,  a  theory  that  the  Federal  Grants  and  Cooperative 
Agreements  Act  requires  the  change.  "  . 

One  of  our  recommendations  to  this  committee  is  that  it  recognise 
the  special  nature  of  statutes  defining  the  relationship  between  Indian 
tribes  and  the  U.S.  Government.  , 

These  statutes  arc  different  from  the  average  statute,  lhey  are  the 
successor  of  treaties  between  the  United  States  and  Indian  lribes, 
and  their  special  status  has  been  recognized  by  the  Supreme  Court  and 
by  Congress.  .    *    .     _  ..  T  . 

If  an  act  that  does  not  even  mention  Indians  or  Indian  tribes  or 
the  SelfcJ)ctermination  Act,  can  make  changes  n/the  procedures  by 
which  that  act  is  implemented,  then  I  think  wa/hav&a  very  serious 
erosion  of  the  Federal  Go\ernnicnt-Indian  go/^rlftwfit  relationship. 
It  means,  in  a  sense,  your  treaty  can  be  amended  and  you  do  not  even 
know  it  is  on  the  block.  And  that  is  what  has  happened  if  the  theory 
is  bought Uat  this  Federal  Grants  and  Cooperative  Agreement  Act 
has  amended  the  Self-Determination  Act  without  ever  even  mention- 

m  And  so  we  feel  there  is  a  fundamental  flaw  in  the  whole  theory  that 
has  led  to  this  change.  We  also  question  whether. in  fact,  even  under 
tire  Grants  and  Cooperative  Agreements  Act,  the  change  from  contract 
to  grant  itf  appropriate.  .  , 

ft  is  interesting  that  the  Indian  Hefilth  Service  has  determined  that 
because  it  is  involved  in  service  delivery  contracts;  grants  are  not  ap- 
propriate. Well,  contracts  to  run  schools  are  also  service  delivery  con- 
tracts, and  Ifam  somewhat  at  a  loss  to  understand  why  contracts  are 
the  appropriate  ©echanism  for  the  Indian  Health  Service  when  it  is 
contracting  delivery  of  services,  but  grants  are  an  appropriate  mech- 
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anism  when  you  aro  talking  about  the  delivery  of  education  services. 
I  do  not  think  that  makes  a  lot  of  sense,  frankly. 

In  our  written  testimony,  we  have  a  more  detailed  analysis  of  this 
whole  legal  issue  of  the  relationship  between  those  two  laws  in  the  con- 
text of  Indian  law,  which  I  would  commend  to  the  committee  for  its 
<  perusal;  »  * 

If  there  is  going  to  be  a  change,  either  because  this  law  requires  it 
or  because  there  are  some  desirable  changeb  which  ought  to  take  place 
in  the  Self  Determination  Act,  we  would  recommend  to  this  committee 
that  it  require  of  the  Bureau  effective  conbiiltation  with  Indian  tribes 
and  tribal  organizations  in  developing  any  proposals  to  ohange  these 
regulations. 

This  has  to  be  more,  as  I  said,  than  just  providing  an  information 
session  after  the  work  has  been  done.  It  must  involve  tribal  representa- 
tives and  contractors  in  the  actual  development  of  the  proposals. 

We  had  a  situation  in  February,  as  a  matter  of  fact,  where  Dale 
Heald  from  the  Bureau  of  Indian  Affairs  was  out  in  Flagstaff  at  a 
meeting  at  which  the  division  of  education  also  had  representatives. 
We  were  discussing  the  changes  in  the  Self-Determination  Act  regu- 
lations. We  were  told  that  many  of  our  objections  had  been  taken  care 
of  in  the  new  draft.  Then  we  were  told  we  could  not  get  a  copy  of  the 
new  draft,  that  is  would  be  out  in  The  Federal  Register. 

How  could  we  possibly  respond,  "OK,  we  am  satisfied,"  when  we 
could  not  see  what  we  were  talking  about.  We  eventually  got  an  un- 
official cb>y,  Federal  Expressed  to  the  division  last  week,  not  from 
the  Bureau,  but  from  a  friend  of  a  friend  who  got  a  copy.  That  is  not 
consultation  as  we  understand  it.  *  *  V 

There  are  some  changes  in  those  regulations  which  I  would  like  to 
see  discussed  with  the  Bureau.  You  can  read  them  and  not  be  sure  what 
they  mean. 

Just  to  give  you  one  example.  The  existing  regulations  say  that  any 
savings  recognized  by  the  contractor  shall  be  applied  to  the  delivery 
of  additionalsen  ices.  The  proposed  itgulations  say  those  payings  may 
be  applied  to  the  delivery  of  additional  services.  $Tow  wfiat  precisely 
does  that  mean  ?  Does  that  mean  that  thfe  contractor  has  the,choige  as 
to  whether.or  not  to  do' that  or  that  tUe  Bureau  may  draw  ba^k  those 
savings  and  say,  no,  you  can  not  use  them  to  proVide  additional  serv- 
ices, we  are  goingio  fake  them  back?  WhptTs  that  change  from/shall 
to  may!?         .  ^  •  "  * 

It  isf  harcl  to  know  what  your  reaction  is  to.that  kind  of  a  rule  change. 
,  /  unless  you  know  what  purpose  it  is  serving:  what  it  means.  And  there 
are  ajot  of  Qtjier  small  matters  that  could  become  bigrnatters  within 
tho&?  regulations  which  need  to  be  .explained  and  discussed  before  it 
is  possible  to  tako  a  position  on  them.  . 

We  also  feel  that  any  change  in  regulations  should  be  held  off  until 
'     the  question  of  realinyncnt  is  settled.  The  regulations  keep  talking 
about  the  role  of  the  area  director.  We  understand  there  is  not  going 
to  be  an  area  director.  Where  are  those  responsibilities  going  to  go? 
Up  to  the  Commissioner?  Down  to  the  agency  ?   .  «•  ' 

It  is,  again,  hfyft  to  form  ,a  reaction  to  these  regulations  wh&i  the 
.  structure  that  they  perpetuate  is  one  that  you  are  being  .told  is  going 
to  disappearHtfe  are  very  concerned  that  any  rule  change  not  result 
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in  ,a  loss  of  availability  of  property^  services,  or  remedies  to  Indian  a 
contractors:  \  •  *     .    <    .  • 

■  And,  again,  I  am  not  convinced  that  the  Bureau  itself  knows  the 
ramifications  of  changing  from  contract  to  grant.  We  heard  this  morn- 
ing thattnere  is  a  problem  with  GSA  vehicles  that  is  being  worked  on. 
We  did  not  hear  whether  or  not  it  can  be  resolved.  '  *  * 

We  ourselves  have  discovered  the  existence  of  the  Contract  Disputes 
Resolution  Act  which  it  appears  would  not  be  applicable  to  resolving 
grant  disputes.  What  else  is  out  tfiere  ?  We  do  not  know  and  I  am  not 
convinced  that  the  Bureau  knows.  It  is  vei*y  difficult  to  accept  this 
change  from'  contract  to  gr|pt  unless  you  know  what,  later^on  down 
the  line,  you  are  going  to  be  told  is  a  consequence  of  going  from  one 
way  to  the  other. 

We  would  like  to  see  all  contract  and  grant  requirements  placed 
within  the  regulatig^AemselVes  or  appendices  to  those  regulations 
rather  than  in  OMtyMfblilars.        *  •  .  . ,.  .  . 

OMB  circulars  can  be  changed  without  any  notice  being  published 
in  the  FederaKKegister,  without  any  opportunity  to  comment.  They 
are  not  regulatjons.  They  are  just  policies.  And  we  feel  that  a  sig- 
nificant loss  of  consultation,  and  even  information  is  going  to  occur 
if  the  guts  of  the  process  of  applying  for  grants  or  contracts  is  con- 
tained in  these  circulars  rather  than  the  present  situation  where  it 
is  either  in  the  regulations  or  in  the  appendices  to  the  regulations, 
published  in  th5  Federal  Register,  there  right  in  front  of  you,  but 
requiring  notice  before  they  can  be  changeaTS,  ,  1 

Now,  the  Navajo  Tribe  h&  a  particular  situation  which  we  do  not 
find  addressed  in  these  regulations,  and  that  is  th&  situation  of  a  tribe 
which  has  more  than  one  agency  within  its  jurisdiction.  Contract 
schools  do  not  have  a  problem  here.  They  apply  to  the  ag^cyNrtien 
they  want  a  contract.  To  whom  does  the  Navajo  Tribe  apply  l  Uiioe^ 
the  existing  regulations  they  would  apply  to  the  area.  Under  the 
proposed  regulations,  that  seems  to  be  the  sense  of  what  some  of  the 
language  in  part  271.  says,  but  ther^  is  other  language  in  part  371, 
and  the  other  part  says  that  you  go  to  the  area  only  when  there  is 
more  than  ofe tribe  involved.  '  Jflt 

If  we  have  to  apply  agency  by  agency  for  grants,  we  will  have  to 
apply  five  times  for  every  one  act,  and  I  know  that  is  not  what  is  in- 
tended, but  it  needs  to  be  clarified  in  there.  We  would  have  told  them 
this  before  it  got  to  this  forum,  too,  if  we  had  been  effectively  con- 
sulted when  these  regulations  were  being  put  together. 

From  the  point  of  view. of  education,  we, would  like  to  see  some 
provision  made  for  conforming  the  discretionary  grants,  the  272  part, 
of  the  Self-Determination  Act  through  the  requirements  of  Public 
Law  95-561.  Under  that  law  and  under  BIA  policy,  the  Office  of 
Indian  Education  Program  line  of  authority  is^  supposed  to  be  de- 
ciding on  education  grants,  yet  our  experience  is  that  that  decision 
is  being  made  by  the  BIA  operations,  side,  because  therens  no  identifi- 
cation of  which  funds  go  to  the  education  line  and  which  funds  go  to 

thS  other  line.  ^  ,  .    u  ^ 

In  fact,  we  recently  had  a  situation  where  there  was  virtually  no 
involvement  of  BIA  education  officials  in  deciding  on  a  grant  appli- 
cation of  the  division  of  education.  So  if  thet  regulations  are  going  to 


pface1"^1'  il  is  aaarca  where  so™6  effective  clarification  could  take 

'a  a  wh?le'new  in  these  regulations  on  new  school 

starts  and  on  school  construction  and  expansion.  Again,  there  are 
some  valuable  things  in  there  but  we  would  like  tofave  mow  dis- 
cussion, more  consultation,  and  be  sure  we  understand  what  they  really 
mean  J  J 


t  Reading  them  one  way,  they  could  result  in  pushing  BIA  students 
into  the  public  school  system  whenever  there  is  a  public  school  around 
Reading  them  another  way,  they  could  give  tribal  governments  and 
tribal  communities  a  stronger  role  in  educational  planning,  which  we 
think  wdtald  be  a  very  desirable  result.  But  they  are  going  to  need 
refinement  before  they  become  law,  and  we  would  Tike  to  see  this  pro* 
ess  of  refinement  and  consultation  undertaken.  ' 

In  regard  to  indirect  costs,  I  think  one  of  the  biggest  concerns  we. 
have  here  is  that  the  Bureau  has  failed  to  fully  identify  its  own  pro- 
gram delivery  costs,  or  rather  the  Department  of  the  Interior  has,  and 
"on  Ac^      y  SeCtl°-  450(J)(h)  of  ^e  Indian  Self-Determina- 

*        Bemuse  the  actual  value  of  direct  delivery  of  services  by  the  Bureau 
is  not  known  it  becomes  necessary  to  go  to  very  elaborate  formulations 
to  try  to  get  the  money  out  to  Indian  contractors. 
1 1  am  not  saying  this  could  be  made  simple,  but  it  could  be  made 
simpler  if  we  knew  what  kind  of  dollars  we  were  dealing,  with  at  the 

lawdoes  1S  What  WC  are  tolking  about  f  un<*ing,  as  the 

I  have  a  number  of  other  comments  in  the  indirect  cost  area  that  I 
do  not  want  to  over  take  my  timcon.  Our  biggest  concern,  as  I  say, 
there  is  the  whole  procedure  that  has  been  developed  to  date  that  as- 
sumes that  you  can  not  know  how,  much  money  the  Bureau  has  to  run 
programs.  That  is  an  assumption  that  is  denied,  by  the  Self-Determiha^ 
tion  Act  and  I  think  it  would  be  denied  by  any  manager  of  any  busi- 
ness anywhere  if  any  of  his  line  people  came  to  him  and  said',  "We  can 
not  tell  you  what  this  product  costs  the  company,  so  we  can  not  tell  if 
we  are  making  a  profit"  That  would  ijot  be  accepted  in  business.  It 
should  not  be  accepted  in  the  management  of  the  Bureau  of  Indian 
Ajfairs. 

Whatever  is  done  in  the  area  of  indirect  costs,  and  we  have  a  number 
of  specific  recommendations  we  have  made,  I  would  strongly  urge  this 
committee  to  encourage,  force,  whatever  it  takes,  the  Bureau  to  do  it  in 
a  staged,  and  reasonable,  and  planned -out  manner 

There  is  talk  about  implementing  changes  jn  the  indirect  cost  pro- 
cedure before  there  is  any. real  discussion  of  what  those  changes  will 
be.  There  are  a  fcumber  of  recommendations  in  the  American  Indian 
Law  (  enter  s  report,  but  they  all  require  further  development  before  • 
you  can  know  exactly'what  implementation  changes  that  would  pro- 
duce. And  yet  the  cover  letter,  when  we  got  the  -report  from  the  Bu- 
reau, said,  we  are  in  f.he  implementation  stage  now.  How  do  vou  feel 
about  it?  *  ■  **  .y  - 

Well,  implementing  what?  You  can  not  really  tell  from  the  report. 
And  we  feel  thai?  especially  for  the  1983  Contract  year,  if  there  is  a4* 
rushing  into  a  whol6  new  way  of  dealing  wjth  indirect  costs  without 
yet  knowing  what  kind  of  dollars  you  are  talking  about  at  the  Bureau 
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level,  without  having  Bgured  out  whether  when  you  take  something 
out  of  one  line  item  you  have  another  line  item  to  pick  up  the  actual 
cost  of  it  ^  *  k 

■  You  are  going  to  have  chaos  and  confusion  aha  simply'will"  hhve 
replaced  one  bad  situation  with  another.  We  very  much  hope  that 

will  not  occur.  '  .    *  ...    '.  '    „„„  fW 

One  final  request  we  have  made  of  the  committee  is  to  see  that 
this  information  on  costs  be  developed  independently  of  just  Bureau 
in-house  sources.  Mr.  Smith  dkbsay  this  morning  that  they  were 
going  to  be  looking  at  what/p^ogkm  costs  were.  I  would  suggest 
that  if  this  is  to  be  done,  it  bJdone  eXhcr  by  the  General  Accounting 
Office  or  by  an  independent  analyst.  •  . 

The  Bureau  has  consistently  failed  to  identify  coste  outside  the 
Bureau  at  the  Secretary  of  Interior  level  as  appropriate  in  the  con- 
sideration of  the  cost  of  its  proghims.  .  ulp 
I  think  you  will  end  up  with  a  lot  of  time  spent  on  an  unreliable 
result  unless  this  is  done  independently  and  dredibly. 
Thank  you  very  much.      :>            j&  ' 
Senator  DeConctni.  Thank  you  very  mig^l  unv(.'tW 
We  want  to  be  sure  th*t  everyone  has  ^^f^m^  to  have  their 
statement  submitted  in  the  record  and  9£B»rd  will  rcmam  open 
for  a  period  of  time  after  the  hearing.  JOTve  only  an  hour  this 
afternoon,  so  let  me  ask  Mr.  Francisco  if  he  has  any  comments  or 
'.'^^oHf  he  would  lik'e  to  add  something  new  to  what  Ms.  Zion 
has  given  us? 

STATEMENT  OF  ENOS  FRANCISCO,  JR.,  VICE  CHAIRMAN  PAPAGO 
iTRIBE  OF  ARIZONA,  SELLS,  ARIZ.,  ACCOMPANIED  BY  ROSTTA 
RUIZ  TREASURER,  PAPAGO  TRIBAL  COUNCIL;  AND  BARBARA 
.    EMMONS,  DIRECTOR,  EARLY  CHILDHOOD  PROGRAM 

*  Mr.  Francisco.  Thank  you,  Mr.  Chairman.  -  p 

My  name  is  En'os  Francisco,  Jr.,  vice  chairman  of  the  Papago 
Tribkl  fWil  of  the  PaMgo  Tribe  of  Arizona,  Also  here  with  me 
I "to!  if? are  BoSte rS?  wTo  is  the  treasurer  of  the  Papago  Tribal, 
CoSTaJd  Barbara  Emmons,  who  is  the  director  of  the  early  child- 

h°IdwanSthank  yo«  for  this  time  that  has  been  allowed  for  our  tribe 
to  tSy  here,  and  I  am  also  glad  to  sec  that  this  committee  is  still 
interested  in  the  Indians  and  their  tribal  members. 
M^Charrman,  we  do  hive  a  presentation,  and  my  comments  will 

■   ^^^Y^ml^on  will  be  included  in  the 

^F™^mme?tin,.on.what  M^^&Sl 
5ncr  hv  the  Bureau  of  Ind  an  Affairs,  and  the  Indian  Health  Service, 
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vers  and  they  just  dp  not  tell  us  the  truth  about  what  is  going  on  and 
what  they  are  going  to  do.' 

We  as  a i  tribe,  from  the  Papago  Tribe,  are  determined  to.  take  ad- 
Wrttage  of  the  Self -Determination  Act  and  Public  Law  93-638,  but 
we  are  afraid  that  what  is  going  to  happen  is  the  Papago  Tribe  and 
other  tribes  are  going  to  begin  retroceding  and  when  this  starts  hap- 
-penmg,i  wonder  what  is  going  to  become  of  us  as  a  whole.  I  wonder 
what  is  going  to  happen  to  the  BIA  and  the  Indian  Health  Service 
when  they  see  these  things  start  happening. 
From  what  the  BLA.  and  the  Indian  Health  Service  said  here  this 
Vmornmg,  they  are  saying  that  everything  has  beeikall  right,  every- 
thing is  going  to  continue  to  be  all  right,  and  all  we  are  doing  is  a  few 
minor  changes,  yet  everything  has  not  been  all  right.  It  is  still  not 
right  and  they  are  gding  to  go  through  another  change  and  it  is  still 
not  going  to  banght.  •  • 

The  saine  thing  goes  for  their  realinement.  They  did  not  consult  us 
and  they  have  not  consulted  us.  They  have  just  mentioned  it  to  us  and 
that  is  all,  and  as  long  as  the  BIA  and  the  Indian  Health  Service  so 
around  doing  things  like  this  we  are^  never  going,  to  see  any  seff- 
detcrmmation.  J 
Thank  you. 

Senator  DeConcini.  You  have  Mrs.  Ruiz  and  Mrs.  Emmons,  who 
have  statements  included  in  the  material  you  have  submitted.  We  will' 
be  glad  to  have  them  eummarize'them.  I  do  not  have' the  time  for  them 
to  read  them.  All  the  statements  will  appear  in  the  record 

Mrs^  Rriz.  Good  afternoon,  Mr.  Chairman.  My  name  is  Rosita  Ruiz. 
1  am  the  tribal  treasurer  for  the  Papago  Tribe  in  Arizona. 

As  tribal  treasurer,  I  would  like  to  address  some  of  the  problems 
no  oil1  t  ,rlbe  has -encountered  in  trying  to  administer  Public  Law 
lM-638.  In  particular,  you  were  not  here  this  morning,  but  we  listened 
to/the  testimony  from  the  Bureau  of  Indian  Affairs  and  the  Indian 
•Health  Service^  the  effect  that  everything  was  in  compliance  and 
there  were  no  serious  problems  in  terms  of  past  administration  of  con- 
tracts and  grants. 

In  my  testimony  in  the  packet  that  we  are  submitting  for  your 
review,  we  have  included  a  packet  which  we  prepared  in  April  1981 
at  which  time  the  Papago  Tribe  suffered  a  very  severe  cash  flow  prob- 
lem,, so  severe  to  the  effect  that  the  tribe  had  had  to  borrow  ^from 
mining  royalties  to  keep  operating  the  tribal  government  .while  we 
were  trying  to  recpup  moneys  from  the  Bureau  of  Indian  Affairs  and 
the  Indian  Health  Service  m  administering  the  contracts  and  grants. 

vll  *  the  Problems  that  I  wanted  to  point  out  to  you  is  the  fact 
thatthe  tribal  government  suffers  the  consequences  of  inadequate  ad- 
ministration on  the  part  of  the  Bureau  and  on  the  part  of  the  Indian 
Health  Service  in  administering  contracts  and  grants. 
TT0nl°l the-  Pr?bIeniS  that  I  want  to  bring  out  in  terms  of  the  Indian 
Health  Sen-ice  has  been  the  fact  that  they  testified  this  morning.that 
they  include  m  their  appropriations  requests  for  pay  raises  and  cost- 
of-living  increases  for  .employees  that  are  under  contract,  and  that 
everybody  receives  this  cost-of-living  and  merit  increases  along  with 
the  Federal  employees.  That  was  one  of  the  reasons  why  we  had  to 
dig  into  our  mining  royalties,  was  the  'fact  that  the  Indian  Health 
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Service  would  not  modify  the  contract  to  give  us  cost-of-living  in- 
creases which  was  alreadj  programed  into  the  contracts  themselves. 

It  took  a  trip  to  Washington.  D.C.,  to  address  that  issue  and  to  turn 
it  around.  Giving  us  the  cost-of-living  increases  would  not  have  taken 
away  any  additional  moneys  .from  Indian  Health  Service  but  they 
refused  to  go  ahead  and  award  this  or  make  the  modifications  in  our 

contract*  *  • 

On  the  realinement,  they  talked  about  making  contracts  into  grants. ' 
Too  many  questions  remain  about"  the  intent  of  changing  the  regula- 
tions at  this  point  Not  enough  input  has  been  received  from  tribal 
people  to  address  the  problems  that  are  inherent  in  changing  it  from 

contracts  to  grants.  .         .'      ,  T ,  ...  • 

One  of  the  things  that  I  want, to  go  into  again,  and  I  know  this  is 
repetitive  but  I  feel  that  it  is  important,  it  is  the  only  opportunity 
that  we  are  going  to  have  to  address  a  serious  problem  about  the  ad- 
ministering of  contracts,and  grants,  and  I  want  to  deal  with  the  prob- 
lem of  indirect  costs.   •%  ...       ,   j  i 

Before  I  can  deal  with  indirect  costs,  I  would  have  to  deal  with 
the  direct  costs.  In  the  rules  and  regulations  of  CFR25,  it  is  man- 
dated, or  it  is  stated,  that  the  Bureau  is  supposed  to  let  the  tribe  con- 
tract  for  moneys  that  it  takes  to  operate  that  program,  but  also 
the  monevs  that  it  takes  the  Bureau  to  administer  it,  and Jthafc  w 
separate  from  the  indirect  cost  that  is  allowed  for  the  tribe  to  claim 
in  administering  the  contracts  and  grants. 

We  have  never  been  given  any  additional  amounts  of  money  that 
would  be  identified  as  Bureau's  administrative  cost  money,  that  they 
would  have  vised  to  administer  those  contracts.  ,  , 

All  the  contracts  and  grants  that  we  havejiegotiated  have  been  based 
on  tentative  allocations  sp^ifically  foi :  thai iProSn^g£K 
level.  So  I  am  really  concerned  aboflt  the  hidden  administrative  costs 
money  that  is  not  applied  into  the  contract  once  the  tribe  takes  over 
that  responsibility  of  administering  the i  program. 

I  want  to  touch  very  briefly  on  clisalfowed  costs  because  that  dgain 
is  some  of  the" issues  that  were  broflght  out  this  morning  about  the 
K  padding  their  indirect  cost  rates-,  and  I  want  to  let  you  know 
t&t  we  are  fust  as  concerned,  if  not  more  so,  about  disallowed  costs 
on  contracts  and  grants.         \   ,  '       ,  ?n/wt 

.      There  is  no  way  that  we  are  going  to  be  padding  what  our  in&rect 
,  cost  rate  will  be  because  we  do  the  negations  with  the  Inspector 
General's  Office  during  the  fiscal  year,  that  would  be  applied  during 
the  Swing  fiscal  year,  and  if 1  tfie  auditors-the  auditors ^rutimze 
all  the  costs  that  the'tribe  includes  itrtheir  pool  of  indirect  costs. 

You  will  notice  in  our  chronologies  that  we  are  ^mitong  that ^the 
Bureau  nitpicks  all  the  line  items  m  our  contrAwt.bu^.th^"f 
pared  for  Jach  contract  and  for  each  grant  An  inordinate  amount  of 
Smeis  si*«Lon  letters  and  correspondence  justifying  and  ™  "sbfymg 
and  submfttfnVdocumentation  to  back  up  every  cost,  practically,  on 

"A  SS&b  could  be  resolved  by  more  involvementby  the  contract- 
ing officer  representative.  We  have  never  s&n  any  oflhe  Bureau  per- 
sonnel steo  into  the  tribal  accounting  office  to  look  at  the  internal 
coSs  tL  the  tribe  has  developed^  insuring  and  safeguarding 
Federal  funds,  because  in  the  end,  not  insuring  that  we  are  safeguard- 
ing tha  Federal  funds  falls  on  the  tribe  to  repay  disallowed  costs  and 

\ 
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we  feel  that  we  have  developed  to  that  extent,  where  we  are  just  is 
concerned. 

One  of  the  things,  in  closing  out  my  statement,  I  would  like  to  bring 
out  is  that  I  feel  that  the  Bureau  of  Indian  Affairs  is  reluctant  about 
turning  over  accounting  and  budgeting  responsibilities  to  tribes,  and  I 
feel  tha£  the  position  that  we  have  taken  against  changing  the  regula- 
tions at  this  point  in  time  needs  to  be  seriously  considered: 

More  of  the  problems  that  we  run  into  in  contracting  with  the  Bu- 
reau of  Indian  Affairs  will  be  presented  by  Barbara  Emmons. 

Thank  you, 

Mrs.  Emmons.  Mr.  Chairman,  thank  you  for  allowing  us  to  speak 
'  very  briefly  and  I  will  keep  my  remarks  brief.  We  have  submitted 
the  written  testimony  and  the  chronologies  on  the  contracts,  as  stated 
by  the  tribal  treasurer. 
We  would  submit  that  what  is  needed  at  this  point  in  time  is  not  * 


the  part  of  the,  Bureau.  We  would  submit  that  the  problems  that  we 
have  come  from  noncompliance  with  regulations  and  we  have  cited 
some  of  those  regul  ations. 

Our  concern,  one  of  our  primary  concerns  is,  do  we  just  have  con- 
tracts eliminated?  Do  we  contract  for  services,  provide  these  services, 
and  then  have  the  contracts  eliminated?  I  am  referring  here  to  the 
community  education  contract,  which,  when  Congress  told  the  Bureau 
they  should  eliminate  element  10  contracts,  .we  have  been  told  it  was 
not  Congress*  intent  that  tribal  programs  such  as  the  Papago  Tribe's 
program  would  be  eliminated  but  that  happened. 

We  have  not  been  allowed  to  reprogram  money*  from  contracts 
that  were  eliminated  such  as  the  LTAC  contract  for  agricultural 
services,  / 

We  have  had  difficulty  with  the  Bureau  redesigning  programs  that 
the  tribe  has  decided,  this  is  the  program  we  want,  and  within  the 
law  this  is  what  is  laid  out  that  we  can  design  our  own  programs,  and 
the  Bun^u  has  been  redesigning  those  programs. 
The  wildren's  home  is  included  here  as  an  example  of  that 
And  inally  the  early  childhood  program  is  included  as  an  exam- 
ple of  the  frustration  in  attempting  to  contract.  We  include^,  a 
chronology  for  that  dating  back  to  1974^  75.  Community  Ed  was  the 
very  first  contact  that  the  Panago  tribe  had.  It  no  longer  exists* 
Early  childhoo3  education  will  probably  not  exist  after  this  week 
because,  of  the  moneys  that  were  supposed  to  be  allocated  to„the 
program :  we  have  received  only  $74,732,  and  we  are  ceasing  opera- 
tion without  further  assistance  from  the  Bureau.  We  have  tried  to 
go  through,  as  we  were  told  at  the  central  office  level,  you  must  go  . 
through,  your  ai#a,  your  agency,  we  have  attempted  this,  and  we  are 
still  staring  at  a  blank  wall  at  the  end  of  this  week.  So  we  submit  that 
We  sincerely  hope  that  the  members  of  the  committee  will  review 
these  chronologies,  will  be  aware  of  .the  difficulties  inherent  *in  con- 
tracting and  the  trap  and  the  pitfalls  that  are  set  for  tribes  in  doing  so. 

I  thank  you.  In  the  interests  of  time,  I  guess  the  vice  chairman  will 
not  read  the  recommendations,  but  they  are  included. 

Senator  DeConcini.  I  have  had  a  chance  to  review  your  statement 
and  we  thank  you  for  the  time  yon  have  ptit  into  it  and  the  recom- 
mendations. As  I  said,  the  entire  statement  will  be  printed  in  the 


^a  change  of  regulations  but 


•liance  with  existing  regulations  on 
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record  and  will  be  available  to  us.  We  appreciate  the  recommenda- 
tl0Mry  F^Sm^f  hat  is  the  end  of  our  testimony,  Mr.  Chairman. 
TS^torbBCoNCDn.  Did  these  recommendations  precede  the  pro- 
^te^W^Uimony  and  the  recommendations 
are  in  the  front  of  the  packet  and  then  the  chronologies. 

Senator  DeConctni.  Did  they  retrocede  the  program  that  you  were 
talking  about,  back  to  the  BIA? 

Mrs.  Emmons.  Which  program,  sir?  . 

Senator  DeConctni.  The  one  that  you  were  just  discussing? 

Mrs.  Emmons.  Early  childhood? 

Senator  DeConctni.  Yes.  •  nrynr.a+a  a 

Mrs-  Emmons.  At  this  point,  with  no  further  money  to  operate  a 
program  for  fiscal  year  1982,  and  with  the  cut  in  the  interim  funding 
level  that  we  are  supposed  to  be  getting  in  1983, 1  would  love  to  re- 
trocede it  and  see  them  run  it  on  what  we  have  tried  to  run  it  on. 
But  I  am  afraid  they  would  wipe  it  out  *u 

Senator  DeConctni.  What  are  you  going  to  do?  What  is  the  tribe 
going  to  do  ?  Are  you  going  to  wipe  it  out?  * 

Mrs  Emmons:  We  do  not  know.  A  study  committee  h»s  been  ap- 
pointed and  the  tribal  council  is  meeting  on  this  issue  next  week. 

Senator  DeConctni.  Thank  you,  ladies  and  gentleman.  Your  pre- 
pared statements  will  be  made  part  of  the  record  at  this  point. 

[The  statements  follow.  Testimony  resumes  cm  p.  235.J 
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The  Honorable 
Chairman 
Select  Commit t 
United  States 
Washington,  D. 

Dear  Chairman 


Vfilliam  Cohen 

on  Indian  Affairs 
enate 
C.  20510 

>hen:  „ 


My  name  ik  Enos  J.  Francisrco,  Jr. ,  Vice-Chairman,  The  Papago 
Tribal  Councill,  the  Papago  Tribe  of  Arizona.    Also  here  with  mo  to 
testify  are  Ms/.  Rosita  Ruiz,  Treasurer,  the  Papago  Tribal  Council,  * 
and  Ms.  Barbara  Emmons,  Early  Childhpod  Director. 

Thank  yofi,  Mr.  Chairman,  for  this  time  that  has  been  allowed  to 
the  Papago  Tribe  of  Arizona  to  present  testimony  on  the  Public  Law 
93^638,  The  Indian *Self-De termination  and  Education  Act  of  1974.  I 
^Jli*?  to  see  that  the  Select  Committee  on  Indian  Affairs  continues 
to  be  concerned  about  the  Indian  Tribes  and  their  members. 

The  Papago  Tribe  has  participated  in  the  spirit  and  intent  of 
P.L.  93-638  because  of  our  tiesire  for  self-determination  and  becauso  * 
wo  realize  the  need  to  be  more  responsive  to.  our  communities.  LiJce 
many  other  "tribes,  we  were  not  sure  what  the  new  law  was  or  what  it 
would  moan  to  us.    We  anticipated  that  t'here  would  be* problems  and 
situations  in  its  implementation,  but  we  were  also  willing  to  help 
solve  the  problems  and  ease  the  situations.    We  made  up  our  minds 
to  make  the  law  work  to  our  benefit  so  we  began  to  get  involved..  To 
date  wo  have  been  deeply  involved  with  contracting  programs  and 
receiving  grants  to  administer  others.    Specifics  on  these  programs 
will  be  given1  in  our  testimony.    Our  involvement  produced  many 
concerns  and  caused  situations  that  were  complex  and  confusing  to  us. 
We  realize  that,  this  was  partially  due  to  sone  of.  our  misunderstandings 
However,  we  also  realize  that  it  was  also  because  we  were  not  being 
given  the  fullest  of  cooperation.    The  Bureau  of  Indian  Affairs  is 
one  entity  that  l&s-^ajLlod  in  this  area  of  responsibility.    Some  of 
these  failures  aaSrerare  included  in  our  testimony. 
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I  now  want  to  mention  a  few  specific  areas  of  concern.    One  area 
is  the  changes  in  regulations.    They  are  given  to  us 'at  tinea and 
in  such  a  manner  that  they  confuse  us.    Anothe.r  concern  is  the 
subject  of  indirect  cost/  The  Vav  they  are  applied  does  not  help  the 
^ir^t*  as  thev  should.    The  third  concern  is  disallowed  costs. 
The  "nsequencesVf  costs  that  are  disallowed  are  not  the  same  for  a 
tr?hr«  Sev  are  for  the  Bureau  under  the  same  circumstances. 
Finally!  Sere  is  the  administrative  problem  that  the  Bureau  does 
not  follow 'regulations  in  the 'processing  of  contracts.  < 

Despite  these  constant  discouragements  and  lack  of  concern  for 
impleilnta^on  "  P.L.  93-638,  we  intend  to  continue  °|**"°rt  £ 
work  with  people  like  you  and  the,  Comiaxttee  who  are  concerned.  Witt 
vou    we  want  to  discuss  and  identify  problem  areas  tfiich  affect  both 
^he  TribTand  Federal  Government  in  the  implementation  process .  For 
the  next  fiscal  year,  perhaps  our  joint  efforts  will  produce 
mechanisms  that  will  truly  bring  P.L.  *3-638  into  reality.  . 

Sincerely  yours,   "  / 

Enos  J,  Francisco,  Jr.  v 

Vice-chairman 

*■  - 

EJF/mro 
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OVERSIGHT  HEARINGS  ON  THE  INDIAN  SELF-DETERMINATION  ACT 
SELECT  COMMITTEE  ON  INDIAN  AFFAIRS,  ' 
UNITED  STATES  SENATE, 
JUNE  30,  1982 

Honorable  Chairman  and  Members  of  the/ Committee,  my  name  is 
Rosita  N.  Ruiz,  Treasurer  of  the  Papago  Tribe.    As  Tribal  Treasurer, 
I  would  like  to  address  some  of  the  budget  problems  which  the  Papago 
T^ibe  has  experienced  in  the  administration  of  Public  Law  93-638 
•contracts  and  grants. 

i      In  the  packet  which  we  are  submitting  tod'ay,  I  have  included 
the  packet  which* was  prepared  on  April  29,  1981  which  dealt  with 
the  issue  of  late  contract/grant  awards.     I  would  like  to  present 
briefly  what  the  situation  was*     In  fiscal  year  1981,  the  Papago 
Tribe  suffered  a, severe  cash  flow  problem  as  a  result  of  carrying 
Bureau  programs.    The  Tribe  had  a  great  deal  of  difficulty  in  getting 
contracts  and  grants  negotiated  and  awarded  by  the  Bureau  and,  as  a 
result,  was  unable-  to  draw  any  funds- to  recoup  the  costs  incurred  in 
operating  these  programs.    The  Papago  Tribal  Council  took  a  position 
and  passed  a  resolution  which  stated  that  the  Tribe  -would  npt  carry 
any  Bureau  programs  unless  there  was  a  signed  contract/grant  award 
on  file  in  the  Tribe's  Grants  and  Contracts  office.    For  fiscal  year 
1982,  the  Papago  Tribe,  for  the 'first  time,  was  able  to  negotiate 
and  receive  contracts/grant  awards  before  the  beginning  of  the  fiscal 

^    The  Papago  Tribe,  has  invested  a  great  deal  of  time  and  money  on 
staff  training  in  Public  Law  93-038  contracting."    This  has  resulted 
in  the  Tribe  being  able  to  challenge  "and  to  force  the  Bureau  to  try 
to  meet  tribal  needs.    The  success  in  our  efforts-to  get  the  Bureau 
to  negotiate  contracts  and  grants  on  a  timely  basis  for  FY-82  is  only 
one  example. 
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When  the  Bureau  talks  about  Changing  the  rules  and  regulations 
of  Public  Law  93-638,  we  are  talking  about  costs.  We  arc  talking  about 
tine  and  money  in  terms  of  retraining  staff  for  the  new  regulation 
implementation.    We  arc  concerned  that  the  Tribe  would  have  to  incur 
this  cost  and  we  are  concerned  where  the  Bureau  will  6e  getting  the 
funds  for~the  training  of  Bureau  personnel.     Is  "this  Bureau  cost, 
again,  going  to  mean  less  amounts  availablcat  the  local  level? 
Is  the  Tribe,  again,  going  to  experience  delays  in  contract  awards 
due  to  changes  in  format  and/or  inability  of  the  Phoenix  Area  Office 
staff  to  deal  with  the  changes? 

This  brings  me  to  the  other  problem  of  tribal  costs  which  is 
incurred  for  administering  contract/grant  programs  and  for  which 
*  there  is"  little  or  no  recovery. 

In  order  to  speak  about  indirect  cost,  I  must  first  speak 
about  direct  cost.     Section  271.54(a)  talks *about  this  as  follows: 
"Direct  costs  under  contracts  for  operations  of  programs ' or  parts 
shall  not  bo  less  than  the  Bureau  would  have  provided  if  the  Bureau 
operated  the  program  or  part  during  the  contoafct.    Direct  costs  shall  . 
include  the  Bureau's  direct  cost  for  planning,  administering,  and 
evaluating  the  program  or  part  and  shall  not  be  used  to  reduce  indirect 
costs  otherwise  allowable  to  the  * tribal  organization." 

The  Bureau  negotiates  with  theWribe  purely  on  'tentative  allocations 
for  the  program.    The  Bureau  has  never  programmed  any  funds  which  they 
budget  for  the  administration  of  the  contracted  program.    In  addition, 
the  Tnfce  is  not  informed  of  the  administrative  costs  which  are  budgeted 
either  at  the  Agency  or  at  the  Area  Office  th*t  should  be  included  into 
the  contract  budget  when  awarded  to  the  Tribe.  .  IjTour  negotiations 
with  the  Bureau  on  the  Law  Enforcement  contract,  which  is  a  new  contract 
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for  fiscal  year  198J,  we  wore  informed  that  the  phoenix  Area  office 
budget  includes  -monies  for  vehicle  replacements  for  the  Law  Enforce- 
ment program.    The  Tribe  was  informed  that  they  would  have  to  program 
tttis  cost  in  the  Agency  allocation  for  the  Law  Enforcement  program. 
Although  this  problem  has  been  resolved  for  fiscal  year  1983,  we  are 
concerned  about  whether  or  not  this  cost  will  have  to  be  picked  up 
as*  a  program  cost  out  of  Agency  allocation  and  not  out  of  the  Area 
Office  budget  as  is  currently  handled.     It  hasbecorae  more  and  more 
apparent  to  us,  that  not  all  funds  which  the  Bureau  receives  for 
the  administration  of  Bureau  programs  is  turned  over  to  the  Tribe 
once  the  Tribe  contracts.     The  indirecJ^fet  monies  are,  apparently, 
suppose  to  cover  these* costs.     Jn  reality,  the  funds  which. are 
programmed  as  indirect  cost  funds  are  not  sufficient.    We  are  again 
facing  cuts  in  this  area.     For  fiscal  year  1981,  we  were  informed 
that  the  Papago  Tribe  would  not  be  paid  any  indirect  cost  because, 
the  Phoenix  Area  Office  had  obligated  all  the  indirect  cost  monies. 
This  was  later  changed  and  we  were'  able  to  collect  on  this:  For 
this  fiscal  year  1982,  we  Were  informed  that  wo  can  coliect  only 
85.2%  on  indirect  cost.    We  are  very  concerned  that  the  Bureau  is 
„  cutting  contract 'dollars  and  contract  support  dollars  while  Bureau 
employees  continue  to  receive  cost  of  living  increases  and  promotions. 

Lastly,  I  woUjld  like  to  touch  briefly  on  the  problem  of  disallowed 
costs..    You  can  see  ^y  fche  chronologies  which  are  submitted  today, 
that  a  great  deal  .of  time  is  spent  on  "nit-picking"  of  line  items  that 
are  budgeted.     The  Tribe  is^  not  given  credit  for  having  an  accounting 
system*that  will  check  for  fexoossj/re  costs  or  for  costs  whicfc  might 
bo  "disallowed?  on  audit.    To  date,*  .there  has  never  been  any  Bureau 

personnel  that  ftas  stepped  into  the  J^lbal  Accounting 'Office  to  monitor 

t  .  *  •  • 

the  internal  control  as  it  relates^  to  #atfy  of;  the  Bureau  contracts. 
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Instead,  giere  is  an  inornate  amount  pt  time  spent  on  telephone 
calls  and  yritten  correspondence  on  contract  budgets  which  could  be 
resolved  with  a  more  active  involvroent  by  the  Bureau's  Contracting 
Officer's  Representative.    The  Tribe  is  just  as,  if  not  more  so, 
concerned'  about  costs  which  might  be  disallowed  on  audit.     It  is  my 
understanding  that  BIA  Agencies  have  always  had  five  to  eight  percent 
purchases  which  could  be  disallowed  because  of  irregularities  in  small 
purchases,'  i.e.,  two  bids  instead  o*  three,  verbal  instead  of  written 
bids,  or  challenge  of  sole  source  purchases.    When  these  irregularities 
are  discovered,  the  responsible  person  is  required  to  justify  his 
action  and  if  not  justified  and  the/cosl  is  extensive,  is  given  a 
letter  of  reprimand.    When  this  happens"  to  the  Tribe,  the  Tribe  is 
given  a  bill  of  collection.    There  is  no  mechanism  sot  up'  within  the  , 
Bureau  to  handle  appeals  from  the  Tribe  on  disallowed  costs.  With 
other  agencies,  the  Papago  Tribe  has  been;  able  to  substantiate  ^ 
disallowed  costs.    With  the  Bureau,  there  is  no  such  option.  This 
creates  a. financial  burden  for  the  Tribe  and  the  Bureau  does  not 
taka  any .responsibility  even  though  the  Contracfeng  Officer  Represent- 
ative is  suppose  to  monitor  ajid  check  for  these  types  of  costs  during 
-the  program  year. 

It  is  my  feeling  that  the  Bureau  is  reluctant  to  turn  ova*  the 
budgeting  and  accounting  responsibilities  to  the  Tribe.    This' attitude 
on  .the  part  of  the  Bureau  is  hampering  the  "orderly  transition  from 
Federal  domination  of  programs  for  and  services  to  Indians  to  effective 
and  meaningful  participation  £y  the  fcidian  people  in  the  planning, 
conduct,  and  administration  of  those  programs  and  services."    This  is 
further  illustrated  by  the  problems  which  the  Tribe  has  encountered 
when  .dealing  with  the  Bureau  on  the  administration,  of  contract  programs 
This  will  be  presented  by  Barbara  Emmons.  » 
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OVERSIGHT  HEARING^  ON  THE  INDIAN  SELF-DETERMINATION  ACT, 
SELECT  COMH^TBE  ON  INDIAN  AFFAIRS,  .  . 

UNITED  STATES  SENATE,  ?■ 
-JUNE  .30,   1982  " 


Honorable  Chairman  and  Members  of  the  Committee,,  My  name  is 
Barbara  Emmons.    As  a  contract  program" director  for  the  Papago  Tribe 
of  Arizona,  I  wouia  like  to* address  soae  of  the  administrative 
difficulties  the  Papago  Tribe  has  had  in  contracting.     C.F.R,  25 
S  271.4  states  in*  part  that  "It  is  the  policy  o%  the  Bureau  to 
facilitate  the  efforts  of  Indian  tribes7 to  plan,  conduct,  and 
administer  programs,  or  portions  thereof,  which  the  Bureau  is 
authorized  to  administer  for  the  benefit  of  Indians...."    This  policy 
statement,  plus  S  271.1(c)(3),  "Nothing  m  these  regulations  s*iall  be 
construed  as  permitting  significant  reduction  m  services  to  Indian 
people  as  a  result, of  this  Part,"  would  seem  to  eliminate  the 
possibility  of  the  kinds  of  adverse  actions  we  have  experienced 
with  contract  programs. 

However,  it  is  not  that  possibility  which  .is  eliminated.     It  is 
contract  programs  which  are  eliminated  with  a  resulting  loss  in  mm 
services.    Once  contracted,  a  program  should  not  be  eliminated^  but 
the  Papago  Tribe  has  had  two  pontracts  eliminated.     One  is  the  ' 
Community  Education  Program  which  provided  counseling  services  for 
Papago  students  in  higher  education,  and  in  boarding %schools.    We  have 
been  assured  that  the  elimination  of  Element  lp  contracts  by  Congress 
was  not  intended  to  eliminate  programs  such  as  the  Papago  program, 
but  the -Bureau  J)as  made  no  ef£6rt  to  help  the  Tribe  continue  to 
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provide  these  very  necessary  services*    Another  example  is  agricul- 
tural services.    When  i.T.A.C.  was  zeroed  out  by  Congress,  the  Tribe 
attempted  to  reprograra  money  which  wels  already  allocated  in  order  to 
continue  veterinary  and  range  management  services-    Tribal  people 
had  been  trained  to  deliver  these  services  wfiich  are  critical  to  the 
economy  of  the  Papago.    The  Bureau  not  only  did  not  help  in  this 
situation,  but  instead  seemed  to  block  every  effort  we  made  to 
resolve  the  mattex.*  As  a  result,  those  skills  and  the  benefits  to 
the  people  which  accrued  from  them  are  no  longer  available. 

In  addition  to  the^limination  of  programs,  we  have  experienced 
undue  influence  in  the  design  of  programs.     The  Papago  Children1 s 
Home  is  a  prime  example  of  this.    We  believe  that  once  contracted,  .a 
program  should  not  be  redesigned  by  the  Bureau.     If  there  are  to  be 
changes  in  programs,  they  should  be  initiated  by  the  Tribes  those 
programs  serve,  not  by  the  Bureau.     "Maximum  Indian  participation" 
Hmplies  that  the  people  being  served  are  most  knowledgeable  about 
the  services  they  need  and  desire,    "bur  experiences  with  the 
Children's  Home  contract  have  led  us  to  conclude  that  the  Bureau 
neither  accepts  nor  respects  that  knowledge.    Instead  of  planning 
with  us,  they  attempt. to  direct  us.  * 

We  have  addressed  the  issues  of  elimination  of  jvrograms  and 
redesign  of  programs.    Now  we  should  like  to  address  the  issue  of 
new  programs*    Unfortunately,  the  Bureau's  narrow  definition  of 
regulations  have  made  it  difficult,  if  not  impossible,  to  initiate 
programs  which  serve  real  and  pressing  needs  of  Indian  people. 
Papago  Early  Childhood  was  denied  a  contract  at  the  Agency  level 
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1  -oven  though  regulations  (S  .271. 12),  defL^jj|gntractible  Bureau 
programs  as  "Programs  or  parts^of  prograW-fcr  services  that  aire  * 
authorised  b]it,  not."qurrent>y  operated,  or  pr6vided"  by.the  Bureau.- 
Barely  Childhood  was  authorized,  frut  the  Agency's  justification  wa,s, 
m  tha$  it  was  not  operated  by^  .tlie  Agency;  therefore,  it  could  not  be  s 

*  contracted.  6  This  attitude  continued  even  ifter  an  allocation  was 
made  foV the  Papago' program.     It  Va3  only  through  the  intervention 
of  Central  Office  that  -we.  were,  table  to'^get  our  initial  contract 

•  since  Area  Office  supported' the.  Agency  position, 

~>  «"      ;  *"  ■■  '  .  . 

Thxs  non-sup^brtive,  "non-»cooperative,-posture  of  the  Bureau 

Often  continjies  throughout  the  JLife  .of  the  contract.    In, fiscal  year 

^1982,  the  Senate  Appropriations  Committee  directed  the  Bureau  .to*     \         . .C 

provide  Papago  Early  Childhood  with  $272,000  out  of  Phoenix  Area^    •  /. 

'  ^adm^ijistration  to. continue  the,  program:    To  date  we  have  received,.  "* 

only  $14^732  frpm  Phoenix .AreaT   An  additional  $6oloOO  was  allotted  d 
-  .  .  * •  '  a  V 

frtfm  monies,  donated  to  the  BIA  for  the  benefit  of  Indians*  'the  .  T 

Area  director  proposes  to*  make  further  deductions  from  the  balance       1  *      *  * 

due^and  contends  the  Bureau  is  only  obligated  to'  provide  an 

ad^kional  $62,55  8.  75.    Of  the  amount  he  proposes  to  deduct*  -%  .  , 

$18^62.102  ia*  P¥81  carryover*  .  This  is  clearly  in  violation  of  25  *"^   *  t 
CFR  S  271.55,  "Savings  carried  Over  "into  a  succeeding  fiscal  year*  , 
ihall  be  added  Jto  the  contract  .air^uAt.  for  that  fiscal  year,  ^he 
savings  shall*  not  reduce  the  amount  that  would  have  been  made  * 
available  if  there  had  been  no  savings^ *    Other* deducfcidn*  include 
the  amounts  already  mentioned'  plus ,  ,$3,376.21  contract  ^indirect  >cost|. 
and  $37,470.99  Johnson-CT  Malley  supplemental.    He  has  refused  to. 
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negotiate.     Iff  addition,  ho  has  stated  that  Phoenix  Area  does  not 
have  these  funds  available  and  that  they  will  have^  to  come  from  the 
Agency,    Again,,  services* will  be  reduced  to  the  Papago  people. 

Even  as  we  sit  here  today,  one* more  Papago  program,  Early 
Childlfood!  is  facing  elimination.    We  have  faced  closure  six  times 
this  year.    Now  we  are  facing  our  seventh  anfc  perhaps  final  closure. 
We  cannot  help  but  ask:     is  this  self-determination?    It  would 
appear  to  us  tha*  the  intent?  of  Congress  has  been  subverted  by  the 
Bureau  of  Indian  Affairs.    That  intent  is  pleirly  stated  in  S  271.4 
*       "The  Congress  has  secognized  the  obligation  of  the  United  States  to 

*  >  *    respond  to  the  strong  expression  of  the  tndian  people  for  self- 

J  jfc  " 

<3e  terra  inatij»  by  assuring  maximum  Indian  participation* in  the 

direction  bf  educational  as  well  as  *ther  .federal  service's  to, 
r  .^^^jftdlanfcAwiunifeies  -so-as>  to<  tender  such  services  mote  resppnsxye  to 

the  needs^anS* desires  of  those  communities.*    There  is  strong  fear 

'*  * 
,tfiat  self-determination  has  become  a  battleground  .  for  Federal 
,  *  i 

.dollars.    The  traditional  Bureau  role  as  advocates  for  Indian  tribe 
v seems  to  have  changed  into  an  adversary  role.    This  is  not  a  fight 
'*  •   we  have  chosen.    From  past  experience  it  seems  to  be  a  fight  in 
which  .Tribes* can  only  lose*    We  appeal  to  you  to  review  the* 
documentation  attached  to  this  report  and  give  your  favorable 
consideration  to  the  recommendations  our  Vice-Chairman  will  present 
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OVERSIGHT  HEARINGS  ON  THE  INDIAN >SELF-DETERMINATION  ACT 
SELECT  COMMITTEE  ON  INDIAN  AFFAIRS, 

UNITED  STATES  SENATE,  * 
JUNE  30,"  1982 

'  RECOMMENDATIONS      The  Papago, Tribe  of  Arizona  respectfully  submits 
the  following, recommendations  for  your  consideration: 

1.  Prior  ,to  contracting,  allow  the  tribes  to  review  Bureari 

V 

programs  in  order  to  determine  which  ofthose  programs 
are  filling  tribal  needs. 

2.  Make  available  to  tribes  budget  information  which  clearly 
•hows  the  total  cost  of  operating  those  programs  as 
opposed  to  program  allocations. 

3.  Allow  tribes  to  request  reprog ramming  of  Bureau  money 

into  pro^  which  W?rl^l  ~  ^^t^W^'^S 

4.  Make  a  more  equitable  evaluation  and  distribution  of 

,    indirect  costs  and  prohibit  arbitrary  Bureau  decisions        *  ^ 
-  to  reduce  those  costs. 

5.  Sot  up  an  appeal  board  for  reviewing  the  equity  and  circum- 
stances surrounding  disallowed  costs.  ^ 

'  6.    Allow  retroactive  contracts  and  tnodif ications  in  those  cases 
where  the  delay  of  award  was  caused  by  failure  of  the  Bureau' 
to  meet  timetables  'specified  by  regulation.  *  » 

■  ,  7.    Allow  automatic  extensions  of  contracts  which  have  been 
issued  in  such  a  tardy  manner  that  there  is  insufficient 
time  to  complete  the  contract  prior  to  the  end  of  the 
contract  period. 
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8.    Provide  more  and  better  informed  technical  assistance 

at  the  Agency  level  by  reducing  or  eliminating  mid-level 

( 

management.  '  t 

Establish  a  workable  system  .of  budgeting' which  would* 
allow  more  meaningful  tribal  input  and  prevent  Bureau  pro- 
gramming or  reprogramming  which  is  made  at  the  expense-  of 
tribal  contract  programs,  { 
Finally,  most  of  these  recommendations  are  covered  in  existing 
regulations .    Therefore,  our  final  recommendation  is  that  any  new 
regulations  should  not  omit  them  and  thai  the  Bureau  be  compelled 
to  comply  with  them. 
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DEMISE  ort  ^ 
PAPAGO  COMMUNITY  EDUCATION  CONTRACT 

t 

1969  -  Tribsl  Education  Coordinator  position  generated  by  Phoenix  Area  Office  • 
under  a  Buy  Indian  Contract  using  Title  I  uhney  with  "Title  I  writing 
the  job  description.    Most  wero  under  the  supervision  of  the  Agency 
School  Superintendent.    On  Papago  tho  position.  was  supervised  by  the 
Tribal  Chairman,  j 

Purpose  of  Buy  Indian : 

J.    Used  by  the  Bureau  to  circuavent  the  hiring  freeze. 

2.  Bureau  created  the  positions. 

3.  They  funded  the  Tribes  to  hire  Bureau  people. 

4.  Coattall  effect  was  to  hire  people  jn<f  put.  then  under  the  Bureau. 

IV0-71    Audit  to  investigate  that  practice  also  discovered  that  tho  Education 
W         Coordinator  had  begun  to  work  with  scholarship  programs,  providing 

guidance,  counseling,  etc.    This  placed  contracts  in  non-compliance  » 

#Wth  Title  I  which  was  for  K-12  so  Bureau  picked  up  the  costs  out  of 

'higher  education  grants. 

1973  -  Change  of  personnel  and  of  job  title.    The  Education  Coordinator' became 

♦tA#  education  Directbt.    pffico"wHs  prdvititctf  I&thTo*$6Tf*  figentg  .ViSGope  <-*  *«* 
of  work  began  to  change.  ^ 

1974-75  -  Comtmni ty  Education  became  tho  first  6J9  contract  fcJeiaont  fO)  awarded 

to  Papago  Tribe.    Scope  of  work  broadened  to  include  counseling  ^services*  % 

1979  -  Program  moved  into  Community  Education  Building.  Construction  was  funded 
through  E.D.A. 

1990  -  All  administrative  positions  apd  functions  were  jjeaovod  from  the  contract  '  . 
and  it  provided  counseling  services  only  with  attendant  costs  for  those 
services.    Positions  were  2  higher  education  counselors  and  one  boarding 
mchool  counselor. 

Contract  funding  levels  clement  10 t 

*   r.X.  1979  -  $140,701                               '  % 

"fef.  1990  -  59,523 

r.Y.  19$1  -  52,361 

P.Y.  1992  -  ■  57,465  -  zeroed  out  { 

t  contract  eliminated  . 

This  contract  provided  counseling  and  referral  service  to  970  Papago  students  and 
-parents*    320  High'ersEducatlon,  550  Boarding  Schools.    It  was  often  tho  only  tangi- 
ble link  with  homo  that  these  students  had  coming  as  they  did  from  village  all  over 
the  reservation  where  there  were  no  modern  cotsnunlcatlon  facilities.    That  link  is 
broken  now  and  alternative  services  can  not  and  are  not  being  provided  by  the  9uroau. 
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Agricultural  Extension  Services  --  FY82 
Chronology 

1981 

June  30  Submission  FY82  Agricultural  Extension  Contract  to  Agency 

July  10  Letter  from^  Agency  asking  for  rewritten  proposal. 

v 

July  17  Letter  from  Tribe  to  Agency  revising  Scope  of  Work. 

July  17  Letter  from  Tribe  to  Agency  revising  contract  proposal. 

Aug.  20  Letter  from  Tribe  to  Agency  submitting  Plan  of  Work 

.  (Agriculture  Communications)  as  requested  per  August 
>  18,  1981  meeting  with  Superintendent  Verndh  Palmer. 

Sept.  15         Letter  irora  Area  to  Tribe  stating  the  contract  review 

*      -       was  completed.    Requesting  more  clarification  on  budget. 


Sept.  22         Letter  from  Tribe  to  Area  providing  clarification  as 

requested  in  September  15,  1982  letter;  also  states  thaT 
budget/clarification  had  been  previously  submitted  to 
C»0lR.  ,  Papago  Agency. 

Sept.  25         Contract  documents  from  Arealto  Tribe  asking  for  review 
«  and  Chairman's  signature. 

Sept.  28         Luke  Abrams  came  to  Papago  an*  signed  off  on  Contract 
documents. 

*Oct.  23  Letter  from  Area  directing  AgencJ  to  shut  down 

Agricultural  Extension  activities  by  November  20. 

Oct.  26         ,  Copy  of  memorandum  received  stating  budget  cuts  and  that 
Agricultural  Extension  Program  was  eliminated. 


*  Lottor  not  received  by  the  Papago  Tribe's  Grants  *  Contracts  Office 
until  Fobruary  5,  1982. 


.179 


Jan  8.  Information  from  Washington  that  Agricultural  Extension 

*  was  not  eliminated! 

Jan.  18  Received  information  from  Agency  that  Papago  has  $17,100, 

Indian  Action  monies,  that  need  to  be  programmed* 

Jan*  20  Telephone  call  from  Jim  Batte^e,  Phoenix  Area.  Mr. 

Battese  stated  that  October  0>,  1981  all  Agricultural 

Extension  Programs  were  cancelled.    Agency  Superintendent 

should  have  notified  TritSSi*.    He  did  not  believe  we  had 

a  signed  contract*     Stated  to  go  ahead  and  invoice  and 

he  would  call  next  week  (when  Luxe  jbraras  got  back). 

*» 

Jan.  21  Telephone  call  from' Ben  Nevumsa  re:    Indian  Action  Team 

monies,  $17,100.     Tribe  requested  to  reprogram  these 
funds  and  decision  on  this  is  due  in  Central  Office  on  °* 
January  20,  1982.    Area  Office  received  memorandum  and 
sent  a  copy  to  the  Agency  the  next* day. 


Jan.  25  Letter  to  Agency  Superintendent  from  Tribe  notifying  BIA 

that  the  Tribe  requests  that  the  $17,100  Indian  Action 
monies :be  placed  in  Agricultural  Services. 

Jan.  26  Letter  from  Tribe  to  Area  asking  for  confirmation  of 

contract  number  for  Agricultural  Extension  —  no  response. 

February  05    Letter  dated  October  2  3,  1981  from  Agency  Superintendent 
to  Tribe  that  Agricultural  Extension  was  eliminated  and 
should  shut  down  program  as  of  November  20,  1981. 

Feb.  23  Letter  from  Agency  to  Tribe  that  Tribe  should  reconsider 

their  choice  of  Indian  Action  Team  monies  into  Agricultural 
and  change  it  to  the  H.I'. p.  program. 

Feb.  24  Letter  from  Max  H.  Norris*  Chairman,  Crystal  Ann  Smith, 

f  Grants  fc  Contracts  Administration, „ to  Eugene  Tashquinth 

>  shutting  down  program  as  of  ljfebruary  24,  1982. 
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March  S 


March  12 


it*f»'  «*>  "*  -TP-  - 

March  17 


Telephone  call  from  Den  Nevumsa  re:     Indian  Action  Team 
monies*    Ben  stated  that,  nationwide,,  too  much  money  ^ 
had  been  put  into  Agricultural  and  not  enough  to  the 
H. I. P. 'Program  and  that  the  Papago  Tribe's  request  to 
reprograra  I AT  monies  to  Agriculture  would  be  held  up  at 
Central  Office.     That  the  Tribe  was  to  disregard 
teletype  of  October  7th  which  stated,  Ben  stated,  that 
Indian  Action  Program  had  been  reduced  by  75t  of  which 
$6,200  was  our  allocation. 

Re:  Agricultural  Extension.  Ben  stated  that  this  program 
had  not  been  eliminated. 

Received 'second  phone  call  from  Ben  Nevumsa  -  he  stated 
to  disregard  everything  he  ha^l  said  about  Agricultural 
Extension,  he  did  not  know  ^lf  v>e  -had  the  contract. 

Letter  from  Tribe,  to  Area:     notification  that  Tribe  will 
be  modifying  FY82  Agricultural  Extension  cfontrac't  to  use 
^XJAC  funds        £17,100,00.    ?  .     .  ^i^+Jm  * 

Letter  from  Tribe  to  Area:    Modification  No.   1  -  to 
include  $17, 100.00 „ITAC  funds  making  a  contract  total  of 
$151,000.00  on  Agricultural  Extension  Services. 


March  31 


Letter  to  Curtis  Nordwall  requesting  T/A  —  no  response. 


To  this  date,  we  have  not  received  a  response  to  the  letter  of  March  17, 
1981  Or  March  31,  1982. 


invoices  have  been  submitted,  held  up  at  the  Agency. 
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CHKWOLOGY  rOR  THE  CHILDREN'S  HOME 


June  23,  1980 


Received  Tribal  Councrl  approval  to  recontract  under  638 
resolution  was  passed. 


June  24,  1980  Original  proposal  for  Children's  Home  was  submitted  to 

Agency/Area  -  before  June  30  deadline. 
J0»ynt  ■  $136.766.00.    Due  to  salary  adjustments  and  in- 
creases, the  contract  budget  was  adjusted  to  $140,884.40. 


July  01,  1980  Notifiedby  Agency  that  the  contract  format  changed;  that 

v  all  contracts  had  to  be  reworked  into  new  format.  Agency' 
was  supposed  to  have  handled  this,  but  the  Grants  and  Con- 
tracts Office  reworked*  the  contracts  and  submitted* them*, 


August  21,  1980         Letter  received  from  Mr.  Blackwell,  COR,  Social  Services, 
Papago  Agency  that  he  had  Yeceived  .the  reworked  thUcTrWs 
Home  Contract,  for  his  review.   *     ,      *  , 


September  05,  1980    .  Letter  received  from  Supt.  asking  t(iat  budget  be  cut  to. 

$112,000.00  due  to  the  past  years  low  placement  of  child- 
ren. 


September  26,  1980      Second  budget  was  reworked  and  resubmitted  to  Agency  in  the > 
amount  of  $116,960.60  {which  *aS  rock  bott.om  cosisr       *  ' 


October  15,  1980        Copy  of  letter  from  Acting  Area  Social .Worker  td  Area  638, 
Coordinatpr  was  received'stating  that,  the «prOposai  bad  been 
reviewed  and  that  additional  cuts  had  to'K*  made  in  the  areas' 
of  Unit  Costv  Staff^and  Cost  for1  Facilities;  EcjuijSment'i  " 
Supplies  &  Services.   So  that  the  revised  budget  would  not 
exceed  $108,000  direct  ddsts.     .  *- 


.  October  24,  1980 

November  19  ft 
.December  18*  1980 


♦NOTE: 


Contract  documents  were  received  by  Tribe  fdt  •Chairman's^  *  /  . 
signaturef  also,  the  responses  were,  needed (rt:lO/15/$0  letter), 

\     *        *"*  /  1 1  i   "  * 

faporandums  were  recieyed  asking  for  signed  contract  docu- 
ments and  responses  to  be  returned  tt£  t(j*  Area  Office,. 


Due  to  the  amounts  information  requested,  it  took  t1m*  to  prepare, 
the  responses.  "    ;  .  t    .  /  ; 


December  29,  1980       Contract  documents  and  responses  were  signed  by  Chairman  and 
„     *  mailed  to  Area.  .  s  v/  • 
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January  21,  1981        The  Children's  Home  Director ^received  a  copy  of  letter  from 
Mr.  BlackweM  written  to  the  Are*  with  recommendations  that 
"  there*  be  a  cutback  in  staff  ,«wh.ich  would  mean  the  closing  of 
one  borne.      s    „;-..«  ^ 

:  The  Children's  Home  Director  also  met*w1th*Mr.  BlackweU  on 

this.  » 

We  were  given  verbal  notice  that  negotiations  for  the  Child-, 
*v  .  ren's  Home  Contract  would  be  on  Wed.f/  January  28,  1981-  at 

*     the  Area  Office.  , 


January  22,  1981 
January  28, 

February  5,^1981 


*Fel»rUar*  9,.  1981 


A  meeting  was  held  with  Mr.  Blackwett,  Chlldrenis  Home  and 
Grants  and  Contracts  at-*which  time  Mr.  Blackwell  regain, 
went  over  his  letter  of  recommendations  oif  staff  cutback  m 
for  the,  CMldrtn's  Home. 

Tho  Papago  Tribe,  represented  by  the  Administrator 
of  the  Grants  6  Contracts  Office,  The  Children's  , 
Hone  Director,  the  two  key  bookkeepers  for  the 
-<-<!hiX4ttjrn-'»  JIq**  and  the.  tribal  treasurer  net^with         .   .  fa 
the'Plibcnix  Area  Of/ice.    ThY  Tribe  is  not  negotiating 
the  Children's  Hone  at  $86,000.00,    Tho  Phoenix  Area 
Office  agreed  to  see  what  alternatives  could  be  worked 
out  to  try  to  cover  the  Tribe's  proposal,  for  $116^,960.90. 

The  Papago  Tribal  Council  reviewed  ttyD  Children's  Hone 
proposal  and  wont  over  the  problems  on.  this  contractn- 
the  lack  of  assistance  from  the  Bureau\n  getting  budgot 
infdmation  to  the  Tribe  in  a  timely  manner. 

The  Papago  Tribe  resubmitted  the.  Children's'Jtomo  contract 
iuvd  the  proposed  plan  to  neet  the  contract  sun* of  $116,960,90 

»JI0TB:    This  contracts  has 'since  been  awarded. 


TUB  ]?APAGO:  ^RIBfe.OF  AliliONA 


P^ppettj/ and  Supper/  »  '  ,  ^     <    •  :' 

*         4eco>ttAdc*'  pYopoia*  'amount  o&  $16,000,00 '  ,  The.  Paoaao 

be3<nn^  0ctobeV^?lflv<^  .7 


be  itttfe  4o  ^f^pwacrf  *a<ket«&utf  m*. exceed  $i0t,000  dOucX  cosU  lli > 
docavuinU  umt  4cduW  bj  die  TUbt  4n.Qc£$3?f^ 


tfft.-Bfton  4+#at  »ihotfaBLt>l  fab  to  .p\ovZdt  nt*dtd  AtAvuiuxiU  e!a^ 
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in  an  approximate  amount  oi  $53,000."   And,  $uaXJivi  that  "A  induction. oi  thMt 
staii  at  the.  Home  too  aid  allow  ion  tm  livt  in  housepaaenU  at  each  home  and 
aJUo  tht  Vviectofi  and  Assistant  V-OipctoA.    Vtptnding  on  positions,  the.  amount 
oi.6avuig6  would  vomj  inom  $24,000  up**.    Tfia  information  was  given  to  the 
TVube  fouA  {4\  wofdung*  day  before,  the,  date  ion  negotiations  on  this  conpiact. 

).  . 

At  no  time  was  tht  TsUbt  given  any  idea  oi  the  fonds  available  £01  the 
Vapago  Children's  Home  contnact,    Hon  was  tht  TAibt  given  any  alternatives 
as  to  where  to  tap  into  for  additional  fonds  to  ihiet  tht  tribal  propv6al^   H  '  • 
was  onlu  at  tht  TrxbtU  insistanct  at  tht  negotiation  table  that  no  negotiations 
combe  held  until  alternatives  can  be  worktd  $ut  that  tht  Buacxm  finally  took 
towc^sttjps  to  assist  tht  Tribe  in  this  matter. 

•»  • 

We  would  like  to  point  out. tht  following  ittps  xhich  should  have  been 
taken  by  tht  Bureau  -61  providing  assistance.    This  ii  quoted  directly  foom^ 
Contract,  Guidelines  ion  Seli-VejUrmination  and  Education  Assistance  Act: 

'  Exploration  q£  AUeAnativts  when  fund*  are^nadequale  * 

14  tht  Burtau's  SFt  [Secretarial  funding  level^S^^H  [Tartial 
Vrogram  Secretarial  funding  Ctvel)  iunds  one,  inadequall^b^Unanct 
'  ,     fht  TfUJbtUU*)  proposal,  the  Bureau  must  develop  information^ 
x.  available  atitAnatives  and^providt  ii  to  the  T;ubeU).  These 
" ,    alternatives  include  but  art  hot  ulimit<id  to  tht  following  which  ' 

mayvht  used  separately  OK  in  combination  to  meet  tht  Tribt*s  pro-  ,  r 

•poMtf .  .•  •        •  -  " 

%  ,(M  .  Provision  oi  Additional  iunds  avaiabU  OA  *a  result  ' 

*  .     oi  savings  in. other  ZuMau  program^.  '  t 

it)    Provision  oi  SUi-Vtlirriination  grant  iunds  to  cover  '  t 

'   tht  , initial  "start  upH^costs  wiiich-may  6c  included  Jin 

•  '     ^ic  T^cbeU.  piopoiot.  *     'm*\\.  \  *  i  >      \  • 

(3)  Program  rtsdtsign  o\  consolidation  oi  o'pirations  by  s  ' 
tithtx^t.Bartaa.ofitktTriibtis).  - 

*  .    •       •  ■  *        ■  v,   ■   •  .  :r 

(4)  Provision  oi  non-Bunau  iunds  to  supplement  tht  Bureau  , 
%v      *  iunds  available,  to  tUnoncc.  f»e*  tfobal'pkopolac.       *m  " 

:  *■  w    *  .. 

(5)  Acceptance  by  tht  TAibtU)  oi  lowtA.  K/jtotce  ievetJ  , 
tithe*  owUidt  oi  ' Itfaoagh  itatUcation  pnf  J^^g/uvrm^ 

*  '  acttonA)  01  wilhiA  -the  T/ttbai  fVWpoA^v".  '  C 

".^  ,  ^  ^   .  *  1  '        .       *        V      sv  ' 

*  .  .     (6)    Continued  opvmtion  qi  tht  p^ioghm^y  lfU  Bummi ,tithtA: 

(a)   as  piuwtty  opewted,  o*  (61  ,**  hzdui^itd  by  the.  * 
V-  "  «UMUI.k.    ,\  '      v*    'vml    ,  '  ,      y  ' 

. ,    '"We  liouid  tiie  ^o'-ou^t  that  tht  Bajieau  o^  ,{nc(uui  AHaiu'  follow  ^he  policies 
and  pto.ccduAts  which  aAe  "consistent  wilh  tht^pntivisiotft  oi  &  CFR  TV. $4, ' 
Confute}  ftm&kT  and  otht\  applCcablt  p^Uio^oJ  tht  fyutaXiont  as  thttj  nttatt- 
,to  tht  maintenance  oi  pfiogiam  ktuvict  Itxtls  berth  utijhin  and  outbid*  Hi  Viibat  > 

*       .  w  f        °     ^  ■■■--»       \  •  • 


^  '  ctnt^fapotaU^Wr.        WUjWUn  (a);  §  271.15';  §  *7.3{].»  * 

'  ^  ft^ft?^  fe\^*^»j5tec<A  in  wWcA  *fce  Bifea&  anticipate  pnoblv* 

<pW<U(  tucfc  m  th&  6oi^a^tAVjict&  cffiOuuM,  that  tfity  hi  wpec^TS^cnt 

'/r  WICIE5  'ggtATIMNTO  THE  llQOR  STEPS.  IJV  THE  PROCESS  "  *l 

*  • "  :   r;  : — 7^  ;     t>, .«i   /  *  ... 

'Tht msofi b«W  £t  £frc  pM&44  of  det^rtotg  die  aitfwit'oi  8u/uwu  V  '■ 

■fc         'ttowibjudie  Pw&iamU)n<u  opvutitd  by  tht  Bumou;         :  r 
•  ' .     CM-  Rerftic^bl  4te  t£i>a£  Phopbtali'  ;  ( 

(rf)  *;Pet««6te      Jwi(U  awUtabli  £cfo  tht  Ptopotal  ' 
•     •        -  gal .»£,U4  IcjT;      *  -    '  .* 

.   .  -  ,  '     and     I  ,  ,  -  „       si  .  , '       ,  • 

W  and  tty  ttot  by  tkU  tuna,  tht  BuJitau'slwuld  li  mlt  tamilum  xuSTtht 

-    c^trOiact^  tiMattd  XhaTirKU'  icith  AhzaU  exp^ei^n^.  %        •         *  . 

%  4  •  S  ^"4*  *  *•      •      >v  *      )  t  T 

^wc^^Ucft  ^  H*K*o  ctittwtft  tht  piobteto  uMch  khz  T^ibt  2*'  havim  , 
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CIIROHOtJOCY -PAPAGO  EARLY  CHILDHOOD  PROGRAM 

1974  -  Proposal  to  contract  Early  Childhood  Program  denied,  agency  ieveJ.  (  , 

Sopt.  1975  -  Tribe  notifies  Bureau  of  intent  to  contract  Basic  J.O*M.  for  Early 
Childhood  Program." 

Feb.  197b      Acknowledgement  of  intent  to  contract  and  promise  of  technical  assis- 
,  tancc  from  Acting  Area  Director.  *^ 

July  1976  -  Clarification  of  contract  requirements  and  offer  of  t cchnilal^mJisis-y^ 

tanco  from  Area  Director,  J 
Sept.  1976  -  Approval  of  application  to  contract  Basic  J.O.M.  from  Asst.* Area 

Director, 

*> 

1 976-  77  -  Initial  funding  granted  under  Basic  J.O.M.  fc 

'June  1977  -  TcqucstTfor  "assistance  directed  to, Director  of  Indian  Education  Pro- 
grams -  no  response.  ^ 

July  1977  -  Letter  rcfusiito  assistance  technical  or  otherwise  from  Administrator, 
Indian  Education  Resource*  Center,  U.S,  Dept.  of  Interior,  B.I. A.  Office 
of  Indian  Education  Programs,  Albuquerque,  How  Mexico, 

July  1977  -  Request  for  assistance  directed  to  Asst.  Area  Director  -  rducation, 
PiAuO.  -  no  responses  ? 

1977-  7*  -  038  J.O.M.  Contract  supplemented  by  CETA. 

1978-  79  -  638  JwO.H.  Contract  supplemented  by  CETA  and  Right  to  Read. 

Jan  1979  -  Acknowledgement  of  Early  Childhood  funds  appropriated  for  T.Y.  1979 
from  Acting  Deputy  Commissioner.  (This  referred  to  interim  funding  pro- 
kindergarten)  , 

Jan.  1979  -  Request  to  contract  denied  -  Agency  level,  > 

June  1979  -  Senator  DeConcim  requests  information  f*om  the  Bxircau  regarding 
possible  funding  for  Papago  Early  Childhood.    Response:    Ho  funds  arc 
available  from  the  B.I. A.  to  support  Ear  ^Childhood  Education  Programs  ( 
'such  as  at  the  Papago  Reservation. 

Juno  1979  -  Senator  DeConcim  requests  special  appropriation  for  Papago  Early  < 
Childhood     Bureau  capability  statement  roconraended  against  the- appro- 
priation -  "This  is  an  isolated  offor€\   It  should  bo  a  part  pt  the  total 
comprehensive  plan  of  the  Phoenix  Are*  in  cooperation  with  the  Tribe, 

Oct    4    1979  -  Senate  Appropriations  Gommittee  Report  -  HTho  Committee  under- 
stands an  early  childhood  program  begun  on  the  Papago  Reservation  ^%h 
CETA  funding  has  been  both  -successful  and  popular.    Within  availablm 
funds,  the  Bureau  should  make  every  effort  to  support  and  expand  this 
program . "  , 

1979-tO  -  J.O.M.  Contract  supplemented  by  Tribe,  CETA.     Tribal  support^bascd  on 
future  I.S.E.P.  formula  funding.  ,    ,  a 

Hov    1979  '  Tribe  Ica'ms  of  the  Report  language  through- ^chance  meeting  with 

Senator  DcConcini's  aide  at  national  Indian  Child  Conference  in  Phoenix;  ' 

Jan.  4,J980  -  Tribe  receives  written  confirmation  of  Report  language*  from 
Senator  DcConcifii' s  office.  "  •> 


erjg      '  hh 


»/      ,  —  "   *  *  — —  »  m  WMiUIIWa. 

-      of  fJn*  or 'incited  to  contract.  ^       H  ^notified  of  «v-.iJjBi  Jity  . 

1°'  19t°  "  «~»tor  9^*  '«teb«^i  to  al^ry  W. 

Fnh       I).     1mA         —  ...  «- 


-  —  *  »          —  .4*9119.  '  . 

f».  is,  -  ,ro»  Cn.i™  t,  A„,  Oi^r  ro.fein.tn,  in't^t  to  con- 

s     ,  '•  in  r.Y.  1979  t,Tp   L    *  /t.fJtZi,  '°r,f"""?"»9  CMid&od- 


reb.  70 


**r.  J9,-  J9»0 


Xi'"  Su~r"nti*lntUfrr/°^  •  PtPtg°  *rl»  CWJd"0^  «utai«pd  oy 
lishfrg  pro-Kindor9srten  weight  -/Actors  in  cstsb^ 

""■      nrsn-s  sir j^—yx-r.- . 

^pr.  20,  i»M  .  r.Y.  IStO  Contr«t  prOJ»MJ  fitted  for  *75,«00 
JuJy  22,  J»«o  .  contract  avardod  for  >.y.  J9#0,  $75,*00. 

JuJy  22,  19,0  -  COR  dostgntted.         '     .  '" 
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Oct. -7,  1980  -  Tribal  Resolution  97-80  cites  P.L.  95-561 , IsSTsirf,  ?«d  , 
the  Bureau  to  insure  that  it'neets  the  legislative  mandates  to  provide  full 
funding  for  the  Tribe's  Early  Childhood  Program  in  F.Y.  1982. 

Nov.  1980  -  Early  childhood  certified  student'  count  submitted.  * 
Nov,  17,-1980  -  F.Y.  1981  Contract  awarded,  $75, $00.       m  ^  ^ 

Feb    12-,  1981  "  Letter  to  Director  0. I.E. P.  stating  Tribe* s  concern  that  it  coull 
'  '      not  continue  to  support  Early  Childhood  (Tribal  income- largely  dependent 
.  on  copper-nines)  and  requesting  status  of  I.S.E.P.  formula  fundiOg  for  pre- 
kindergartens.    Resolution  197-80; attached  -  no  response. 
Mar    26,  1981  -  Comprehensive  plan  for  including  early  childhood  programs  within 
•    "      B.I. A.  Education  program  submitted  to  Sen.  James.  McClurc.'  C6st  per  child 
cited,  $2,992.00. 

Apr.  20,  1981  -  Certified  sprung  student  couni  submitted.  ^ 
Apr    17    1981  --C.O.R.,  Papago  J&ency,  Technical  Evaluation,  F.Y.  80,  Early  Child- 
hood Education  Program  -  "It  is  ny'opimon  that  the  Papago  Tribe  fif  Arizona, 
Papago  Education,  and  the  Tribal  Accounting  Department  did  an  outstanding 
job  of  administering  the  contract  within  its  terms  and  provisions,  especially 
when  the  late  receipt  of  funds  and  the  short  term  of  the  contraot  are  taken 
into, consideration... To  the  best  of  my  knowledge,  this  contract  was  operated 
within  its  outlined  scope,  both  substantively  and  fiscally."    (The  C.O.R. 
who  signed  this  evaluation  was  different  from  the  one  the  Tribe  had  acknow- 
dodged  and  there  was  no  notification  of  change.    In  addition,  the  program 
was  never  visited  or  monitored.  *  * 

May  4    1981*-  tribe  receives  Apr.  23  memorandum  addressed  to  Agency  Superintendents 
of  Education  and  Areo  Education  Program  AdnOhistrators  ftom<  the  Directbr  of 
O.I.E.P.  titled  Approval  of  New  Programs  and  New  School  Starts  for  F.Y.  1982 

~  containing  draft  interim  procedural  guidQlmrs  for  comment.  # 
^J9*j\-  *n  a  telephone  call  related  to  foregoing  entry  Education  Director 


2  earns > 


first  tine  that  I.S.E.P.  formula  funding  for  pro-kdndergartons 
be  in  piacc  in  F.Y.  1982.  . 


Hau  29    19M  -  Tribe  submits  comments  on  Interim  Procedural  Guidelines  for  Authori- 
"zation  of  Now  Programs  and  New  School  Starts  for  F.Y.  1982  Indian  Education 
Code  $04  -  no  acknowledgement .  t  1 

Juno  JS,  1981  -  Letter  to  Director  of  O.I.E.P.  stating  Trials  dismay  at  of 
Bureau  to  meet  legislative  mandate  to  fund  pre-kindkrgartcrfi  m  F.Y.  1982, 
giving  history  of  Papago  Early  Childhood  and  funding  difficulties,  and  re- 
questing advice  and  assistance  in  obtaiping  adequate  interim  financing. 
(Attached  were  copies  of  Tribal  Rosolutiop  098-80  and  the  previous  letter  to 
him  on  this  matter.)  * 
June  IS    1981  .-  tetter  froo  Head  Start  Director  stating  inability  to  continvo  co- 

*  operation  of  Head  Start  and  Early  Childhood  Programs  if  per  child  funding 
'         was  not  equal.  »  % 


1 


« 


ERIC  •    «-\      ,  15*3 
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June  17,  1981  -  Memorandum  fron  Acting  Director  O.I.ff.P.  to  Agency  Superintendents 
for  Education  and  Area  Education  Programs  Administrators  onT ,Y„  1982  tenta- 
tive Allocs  t  ions  for  Element  14  (pro -kinder  gar  ten  )  -  same  level  as  fn 
F.Y.  1981,    Memo  also  stated,  "This  nag  be  the  final  gear  for  this  program 
since  it  is  proposed  that  in  r.Y.  1983  this  program  be  subject  to  formula 
distribution." 

June  17,  1981  -  Memorandum  froa  Acting  Director  O.l'.E.P.  to  Papago  Agency  Superin- 
^  tendent  of  Education  referred  to  phone  conversation  with  Earlg  Childhood 
Director  and  stated  in  part,  "Currently,  the  Papago  Jnbe  operates  a  pro- 
kindergarten  program  which  is  not  funded  directlg  froa  the  z.s.E.r.  Thore- 

9  fore,  the  Tribe  *s  not  currently  operating  a  tribal  school,  as  defined  m 

t  25CFR31h.    should  the  Papago  Tribe  establish  a  tribal  school  wftich  contains 

those  programs  funded  directly  from  the  I.S.E.F.,  tfce  tribe  could  apply 
for  a  P. I.  93-638  Contract  to  operate  the  tribal  school.*    (This  is  an 
erroneous  statement  since  the  Early  Childhood  Program  not  only  meets  the 
,  definition  of  a  tribal  school  it  is  also  already  contracted.) 

June  17,  1981  -  Tribal  Resolution  0$8-81  cites  the  failure  of  the  'sureau  to  meet 
the  legislative  mandates  in  and  places  top  priority  on  tha  task  o*f  * 

securing  adcqxxato  operating  revenues  for  Early  Childhood  by  condoling  the 
Bureau  to  compX^y  requesting  the  assistance  of  the  Arizona  Congressional 
delegation  as  well  as  the  interior  secretary    and  the  Assistant  Secretary 
t     Pf  Indian  Affairs,  by  considering  all  possible  funding  sourCos  with  the 
exception  of  Papago  Agency  funds,  and  by  dirocting  agents  of  the  Papago 
Tribe  to  accomplish  the  purposes  of  the  resolution. 

July  1981  -  Senator  DeCQncini  requests  special  appropriation  for  Papago  Early 
Childhood.  • 

July  1981  -  Bureau  response  to  proposal  amendment  for  "$272,000  in  r.Y.  82  to 
provide  full  funding  for  Papago  pre-kmdorgarton,  supplement  to  $75,800 
aado  available  through  638  contract.*    Capability  Statement?    "The  total 
$272,000  being  requested  of  the  appropriations  Committee  for  full  funding 
~     of  the  Papago  prc-kindcrgarton  program  is  not  included  in  the  Muroauys 

budge trary  (sic)  rcquost  F.Y.  1982  Full  funding  for  the  oarly  child- 

.hpod  program  is  highly  dosireablo  and  is  fully  supported  bytho  w.2KA;m 

July  8,  1981  -  Letter  from  Morris  K.  Vdall,  Chairman  of  House  Cotnittce  on  iqterior 
and  insular  Affairs  stating  that  ho  had  asked  the  Assistant  Secrotary  of 
Indian  Affairs  to  look  into  the  matte?.  , 

July  21,  1981  -  Education  Director  and  Early  Childhood  Director  go  to  Washington 
for  senato  Appropriations  Ccnadttee  meeting  on  final  report. 

July  23,  1981  -  Senate  Appropriations  Cowrnittee,  Interior  Hearing  approves,  Report 
languagot    *The  Cchaittce  directs  the  BUroaU  to  provide  sufficient  funds  to 
continue  the  Papaqo  tarly  Childhood  program  in  r.Y.  82  and  expects  such 
funds  to  bo  made  available  from  the  monies  allocated  to  the  Phoenix  Area 
Office'  for  administrative  purposes.  „ 
i 


^^Y^  19-8  91  0  -  83  -  13  *  * 

ML  * 


M90 

V 


July  2*,  19*1  -  Utter  fro.  Director  of  O.I.E.P.  in  respon  se  jo»ibe  «s ljtt er  of 
June  15, seated  eddjtionel  regulations  could  not  be  i-f^ntod  »J" 
'   ec^e-ic  and  residential  standard,  were  in  place     Re  noted  that  fund i»g  . 
lcvol  would  remain  the  saae  and  suggested  contracting  other  government  and 
•  •    priveto  egencies  as  possible  sources  of  funding. 
Aug.  6,  1952'-  $J*7,*0O  contract  propositi  hand  carried  to  Phoenix. 
Aug.  12-13,  19«  -'Tribal  Grants  *  Contracts  Administrator  *  Program  Director  got 

review  and  approval  of  proposal . 
At*.  20,  19*1  -  Utter  fro-  Director  of  O.I.E.R.  to*  Representative £ 
*       in  response  to  Rep.  Wall's  letter  of  July  22,  assures  Rep.  Wall  that  the 
Bu^au^m  proviS.  sufficient  funds  to*  the  Peptgo  Tribe  for  the  continue- 
*      tion  of  the  Early  Childhood  Progrea.  ^ 
Seot    10   1S81  -  totter  to  Acting  Area  Director  clarifies  understanding  of  Amount 
?      of  funding  enl  source  en7o*Pressos  appreciation  for  review  «ndpreparation 
of  contract  in  amount  of  W7,M0  to  he  awarded  on  passage  of  the  Approprie-, 
tions  Bill* 

Sept.  20,  19*1  -  Submitted  revised  reconnecting  propose! 

would  only  sign  a  contract  in  that  aiaount  -  contract  period  tot.  1,  19fl 
Dec.  1$,  19^1. 

Sept.  22,  19*1  -  tetter  from  Area  Director  in  response  tP  Tribe's  i»"^.S#pt' 
10  stating  fureau  could  not  enter  contract  in  excess  of  *75,*O0  until 
passage  of  Bureau's  r.y.  *2  budget. 

Ort.  19*1  -  Senator  COldvater  supports  $272,000  for  P*P*co  JTarly  Childhood  on  the 
floor  of  the  Senate. 

Nov,  20.  19*1  r.  Draft  Standards  includes  provisions  for  pro-*iWgartcn.  ^ 

rov'  2J-27,  19*1  -  Centers  closed  due  to  Jac*  of  continuing  resolution. 

Rov.  19*1  -  Certified  Tell  Student  Count  submitted. 

Dec.  15,  19*1  -  Centers  closed,    Steff  pieced  on  2  weeks  leave  without  pay, 
•Deo:  23,  19*1  -  Interior  Bill  signed  into  lew,  ^ 
jjn.  4,  19*2  -  Staff  return  <o  vbr*~> Renter*  reopen,  , 

j«.  5,  19*2  -  letter  to  Area  pi  root  or*  reguesting^  execution  of  contract  for  full  ^ 

amount  to  proton*  closure  of  school  on  Jan.  15.    %»  ' 
jan    15,  19*2  -  Letter  from  Area  Director,  in  response  to  Jan.  5  letter  f^"* 
•  ihat  'Area  Office  hid  not  received  any  official  informetion  or  instructions 

from  Central  Office  on  the  matter* 
Jen,* 21,  19*2  -  Berlg,  Childhood  Contrect  expires, 

Jen,  22,  19*1  -  TitJe^XX  Bloc*  Grant  contract  awarded  for  children  under  ego  of  3 
in.  the  progrk*y  *  't  {7  . 

Jjm.  21,  19*2  r  tetter  to  Deputy  Assistant  Secretary  for  MUn^^9J^T^ 
essistence  in  revolving  issue  end  stressing  the  urgency  of  tih  matter  , 
no  written  response. 
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Jan.  29,  1982  -  Resolution  of  parent  Policy  Council  stating  their  concern  and  re- 
questing  the  assistance  of  the  Buroau  to  insure  that  the  program  continue 
*  operating. 

Jan.  25-29  -  Education  Director  goes  to  Washington  to  pursue  issue.    While  there 

he  met  with  Director  of  O.I. E.P,  and  staff  who  stated  program  should  not  be' 
funded  from  education  funds  since  that  would  be  contrary  to  the  Report  lang- 
uage,   Mso  met  with  Asst.  Secretary  for  Indian  Affairs  and  staff  who  stated 
Bitreau  was  not  obligated  to  fund  papago  Early  Childhood,    rinally  the  Asst 
Secretary  offored  to  give  the  program  $20,000  from  Phoenix  Aroa  Office  and/ 
to  tako  the  balance  from  t.H.p.l,  (I.M\p,h.  funding  would  require  CounciV 
.approval  since  ownership  of  those  funds  was  being  contested,) 

Jan.  27,. 1982  -  J.O.M    contract  modified  to  pay  staff  salaries  and  keep  the  program 
open  one  more  month, 

f*b.  S,  1982  -  Tribal  Ordinance  il-82  set  up  emergency  interim\unding  in  the 

amounp  of  $31,377  from  District  I.iM.  accounts  to  be 'available*  should  the 
Bureau  fail  to  meet  the  Congressional'  mandate  to  provide*  funding  and  direct- 
ed the  Tribal  Attorney  to  do  all  things  possible  to  expedite  the  mandate, 

Feb.  8,  1982  -  Letter  to  Acting  Director  0.1. E.P,  asking  status  of  standards  in 
regards  i.S,E.P.  formula  funding  for  pro-kindergartens, 

^llJ'  Uttor  /rora  Director  o.I.E.P.-  in  response  to  Tribe's  Jotter 

f-y   of  Feb    8  stating  that  to  date  pre-kindergarten  had  not  been  deleted  from  ' 
[    the  standards  but  that  pre-kindergarton  programs  will  not  bo  included  in 
I. S. E.P    funding  formula  until  education  standards  arc  promulgated  (not  , 
before  1984).    As  to  standards:    "Talks  are'eurrontly  underway  at  the  Assis- 
tant Secretary's  level  which  we  hope  will  expedite  the  publication  of  the 
standards ."  * 

Max:.       J9#2  -  Memorandum  froL  Tribal  Treasurer  explaining  i.MsP.L.  issv0  and  the 
contested  ownership  of  those  funds.  *  • 

Mar.  10,  1982  -  Tribal  Resolution  §26-82  regarding  proposed  useago  of  I,M,P  h  * 

funds  to  meet  Bureau's  obligation  of  funding  the  program*  and  requesting  ah  1 
imnediato  accounting  of  funds  in  the  Agency's  i.M.t.L.  account  as  veil  as 
directing  that  tho  issue  of  funding  Early  Childhood  be  kept^soparato  from 
the  issue  of  tho  funds  in  tho  I.M.P.L*  account-  f  • 

Mar.  21,  1982  -  Tribal  Vice-Chairman,  Education  Director  and  Ear     Childhood  Direc- 
tor go  to  Washington  again  to- try  to  resolve  the  problem  of  funding  the 
program.  ,  ^*  . 

Mar.  22,  1982  -  Tribal  Attornojg  joins  delegation  in  a  visit  to  the  Assistant 

Secretary's  office.    Assistant  Secretary  wpuld  not  meet  with  total  qroup 
but  did  moot  with  t ha*  Tribal  Attorney. 

Mar.  23,  1982  -  Mot  with  Director  of  I.M.P.D.,  Head  Start,  in  an  attempt  to  find  out 
possibility  of  expanding  papago  Head  start  Program  to  pick  up  some  of  tho 
children  currohtly  funded  by  Earltf  Childhood  since'  Restart  was  already 
at  its  maximum  enrollment  eff  2 If.    Early  Childhood  was  funding  152.  * 
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Mar   24,  1982  -  Wet  with  Child  Welfare  Specialise,  8.I.A.  Social  Services  to  cx- 

ploro  possibilities  of  funding  fro*  that  source.    She  ^  »«3  too 

•   .        late  for  r.Y.  83  but  the  possibilities  of  funding  werp  good  if  the  proposal 
addresses  specific  objectives  and  criteria  as  outlined  i*  ^tionZOl, 
Criteria  3.    (Earlier  in  the  year  we  bad  been  told  internally  at  the  *9ency 
that  there  was  no  money  in  Social  Services  for  which  wo  could  apply.) 


/far    24    19*2  -  «et  with  Director  of  Division  of  Exceptional  Education,  0.I.E.P. 
*     to  reguest  help  /or  the  vP-P*go  Infant  StiwoJation.  Program  which  had  been 
defunded  by  Indian  Health  Services.    He* told  us  to  submit  a  proposal 
through  the  Agenda  Coordinator  of  Exceptional  Education  and  he  could  al- 
most guarantee  it  would  be  accented  and  funded  within  a  matter  of  two  to 


three  weeks. 


Mar. 


—   i 

24,' 19*2  -  Met  with  Early  Childhood  Specialist,  O.I..E.P.  to  bring  her  -ep-td- 
date  on  our  efforts  and  to  give  her  additional  materials  on  Papago  Early  . 
Childhood.    Alsomot  with  J.O.H.  Specialist  to  check  on  status  of  per 
student  allocation  for  J.O.H.    She  stated  that  the  information  had  gone 
out  of  Area  Office  but  we  have  received  no  information  from  that  source. 

Mar.  25,  1982  -  /returned  home. 


Har 


26,  19$2  -  Mot  with  Assistant  Secretary  in  Sells.    He  committed  himself  to 
provide  us  with  $40^000  immediate ly~and  to,  appoint  a  member  bt  his  staff 
to  seek  the  balance  of  the  funding. 
Apr   32,  1982  -  Attended  Bureau  Policies  and  Issues  workshop  in  Phoenix  conducted 
by  Deputy  Assistant  Secretary  -  Policy  and  Finance.    Submitted  a  formal 
request  for  information  on  status  of  standards  since  we  had  been  informed 
phey  wore  at  the  Assistant  Secretary's  level  -  No  reply  received  either 
verbal  or  written.  f^****-  « 

last  week  Apr.  1982  -  Received  allotment  of  $60,000  from  the  Assistant  Secretary1. 
^office.    Source+donations  to  the  Bureau  for  the  benefit  of  Indians.  This 
k     allowed  program  to  remain  in  operation  until  July  2,  d982. 
May  26    1982  -  Met  with  Area  Director  to  follow-up  on  Assistant  Secretary's  second 
cottaitmont.    Were  told  b9  Area  PireZtyr  that  he  and  the  Arc*  Director  of 
Education  would  pose  the  question  to  the  Assistant  Secretary  when  they  were 
in  Washington  the  following  week.    Keqvested  memorandum  to  thai  effect, 
(two  weeks  passed  with  no  memorandum^  received.) 
June  11,  1982  -  Hand  carried  letter  to  Area  Director  requesting  results  of  his 

visit  to  Washington.    Ware  told  that  the  Assistant  Secretary  had  acknowledged 
'    the  Buroiu  was  obligated  to  provide  the  program  with  $272,000  but  denied  it. 
was  in  addition  to  the'contrac,t  allScation  of  975,800.    Instead  he  indicated 
that  ho  was  only  'looking  for"  $64,057.77  «n  amount  which  represented  tho 
-     following  deduction*  from  the  $272,000:    $75,800  contract  nllocation,  $14,732 
allotment  from  Phoenix  Azmm  Administration,  $18,062.02  T. *-  «"* > 

$3,376.21  contract  indirii  costs,  $60,000  allotment  from  contributions  to 
the  Bureau,  $35,972  J.O.m'.  supplemental.    He  re/used  to  dUct^s  his  decision. 
Jegueste*  a  memorandum  containing  the  foregoing  information  -  memorandum  re~ 
ceived  showing  another  reduction  reflecting  an  amount  due  (according  to  Area 
Director)  of  $62,558.78.    Ho  concrete  plans  for  providing  money. 
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Juno  J4.  i9«  -  Received  copy  of  memorandum  to  Agency  Superintendent  of  Education 
regarding  May  26  meeting  with  Area  Director.  * 

..Juno  18,  1982  -  *Tribal  Resolution  $78-82  demanding  balance  of  funding  -  to  date  no 
response.  t 

Vote    All  of  the  foregoing  inform tion  is  supported  by  documents.    It  does  not 
begin  to  reprosent  the  total  amount  of  tiiftc  and  effort  expended  J>y  the 
Tribe  in  seeking  redress  from  tha  Bureau  to  correct  their  non-coapl iancd 
with  P.  l.  95-561  regulations  and  their  failure  to  j>crfqrm  their  duties  a* 
outlined  in  P.  l.  93-638.    There  have  been  innumerable  phone  calls,  meet* 
^ngs  at  the  agency  level},  meetings  at  tho  Area  Iqvqi  *s  well  as  the  cor&s- 
t    pondence  and  'meetings  cjted  here.    A  brief,  synopsis  of  cpntract  activities 
^  which  reflects  the  crisis  points  tho  program  has  suffered  'in  F.Y.  19$2  ' 

follows: 

Sept.  25/  1982  -  Contract  awarded  for  $75,800  -  Period  of  operation  covered  Oct.  1 
.1981  to  Dec.  18,  1981.  *  ,  ' 

bonification  01  -  Extension  of  contract  closing  ttrac  from  Dec.  18,  1981  to  Jan.  21, 
•  1982  -  So  added  money.    'Savings'  effected  by  staff  taking  leave  without  pay 
for  two  weeks  at  Christmas. 

Modification  12  -  Extension  qf  contract  closing  time  from  Jan.  21,  1982  to  March  1 
1982  -  Made  possible  by  modifying  j.o.M.  supplemental  contract  to  cover 
staff  salaries  for  hhat,  period.    Amount  supplemental  usc4  for  this  purpose 
$2o  ,77^4 .72 .  ,  j  , 

•  * 

Modification  #i  -  Added  allotment  of  $14,737  from  Area  Administration  and  extended  * 
contract^  closing  date  ftom^Iar.  1,  1982  to  Mar.  31,  19B2. 

^  Modification  84  -  Added  F.Y.  carryover  of  $18,062.02  and  extended  contract  closing 
date. from  Mar .  31,  1982  to  Apr.  30,  1982. 

1  1 
Modification  #5  -Added  allotment  of  $60,000  from  contributions  to  tho  Bureau  fot 

Indians  and  extonded  contract  closing  date  from  Apr.  30,  1982  to  July  2,  1982. 
*  **.•  *  .» 

Modification  86  -  Submitted  May  17,  1982  to  add  $19,146,  O.I.E.P.  94-142  apnay  for 
Infant  stimulation  project*.    To  date  no  approval  has  been  received  on  this 
modification ,  however  * 
*  •  «  ' 

Modification  86  -  Prepared  by  the  Area  contracting  office  to  reduce,  indirect  cost 
ha£  been  forwarded'  for  the  Tribal  Chairman's  signature. 


1°. 


ERIC 


194 


^  ■'■ 

THE  1'APAGO  TIUBF.  OF  AKIZ03A 

r.  O-  Ui\  $JT         ♦        Telephone  (C03)  s 
Sells.  Arliraa  S5MI 
April  29,   19S1  '  * 


The  Papato  Tribe  of  Arizona  respectfully  requests  your  assist- 
ance in  addressing  an  area  which  is  causing,  the  TribH^great* 
deal  of  concern. 

The  passage  or\  Public  Law  93-638  Indian  Sel  f-DetcraJnation 
and-  Education  Ifcsistance  Act  with  it's  concept  of^'tribal 
authority"*  "tribal  initiative",  "tribal  direction'1,  and 
"continued  Federal  support",  has  cntictsd  the  Papago  Tribe 
into  a  bureaucratic  'snare  fr(oa  which  .there  does  not  seem  to 
be  any  escape— *  snare  which' is  not  only  aappin*  the  Tribe  s, 
financial  resources  but  is  also  malting  it  impossible  to 
develop  a  sound  working  relationship  with  the  Bureau  ^  Indian 
Affairs,  Phoenix  Area  Office.. 

The  problem  which  Uc  wish  to  brint  to  your  attention's  that  % 
the  Bureau  has  failed  to  award  contracts  and  grants  within 
the  tinefratie  required  by  tribal  operations.    This  is/due  to 
the  unhelpful  attitude  adopted  by  the  contracting  office  of 
the  Phoenix  Area  Office  iti  retards  to  "63S"  contrac ting--an 
•attitude  which  flics*  in  the  face  of  the  Indian  Seli-Dctcrain^ 

at  ion  Ac  t .  .  •  i 

•  * 

In  some,  cases,  it  can  take  as  many*  *s  six  months  tor  £he 

Bureau  to  proc*s*»  the  most  straightforward  grant  or  contract*.  % 

The  same  is  true  of  recontracts' wKich 'bjr  thair  very  „n.i  tur* 

should*  not  require  as  »uch  time  as  hfw  contracts,     Wtf  havo  . 

attached  seven  chronologies  ot*ouC  dealings  with  thctSureau 

on  selected  grant s ^and  'cont rac ts ,   and  we  rcspccttully  refer 

you  to  them  nov.     Your  review  of   these  attachments  will  snow 

Just  how  long  it  can  take  to  wo^k  a  contract  or  grant  through  - 

the  Buroau.  ,  ^ 

i 
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I^^i^i1^5  CaU"  VC!X  "riouS  disruptions  in  the  operation 
of  tribal  programs  and  ffircc  the  Tribe  to  choose  between  having 
no  program  at  all*  .funding  the'program  out  0f  its  own  UMted 

ttl  «!i«nY0U  "Jily.lDa8  ne  the-effects  on  staff  morale 

and  overall  program  opera  t  iqns  when  Ve  are  forced  to  announce-' 
that,   due  to  Bureau  delays,  a  particular  grant  or  contract  will 

«a£c  LP  i  /d»inistnators  can't  plan  progran  Unctions'  or 
make  personnel  decisions.  Host  importantly,  the  Indian  people 
who  iro#  supposcd^to  benefit  from  fh^'t.oney  do  not.  pcop*c 

.     Sh^V^0*-  MlSl  ""J0  lar8e  expenses  for   the  Tribe.    *In       '  , 
!  r  ^  inS^nccs  whcn  thc  "«al  year\>f  a  "638"  projec't  ends 
'    «  °V°ntraCt  f0C  thc  ncxt  flsc*>  i«  hung  up' 

operate  t^a^Mv?:TribC  ^  USC  U'         .limiicd.  funds  to     '  - 
Zlll  1      ?'  acely"y  011  «n  interim  ba«is.»  sometime^  f<vr  as 
!!ry        *     ^??thi'     Whcn  thiS  h«PPc"s.   thc  Tribe  suffers 
."you*  cash  flow  problem..   ,  Non-638  tribal,  functions-like 
^foecthL^^To1  »ectt"£»--«c.cut  backor^elibin.ted 

•      ^  id,      ,     ibC<iS  UOablC  60  pay  \ts  vcnd'rs  ^nd-the  ^ 

flow  of  goods  «nd  services  to   the-Triba  m\o?s.     SoaafTncs'  He >} 

'       Mnf8'  "  th?KT^b*  5  8tnndi**  ««th  its  vendors  is^cpa\aW 
Moreover,   tribal  admini.tr.tors  are*  required  to  apcn^c^ssTvc 
.founts  of  t^ime  dealing  with  the  consequence,  of  III  of  tils 

This  situation  txists,   tfte  Bureau  is  aware  of  thiaJ 

<Bu^t  no  solutions  or  alternatives  have  bj^n  provided.  " 

*     •l£jL«e  Iribe,t!  firB**clicf  the  Phoenix  Area  Office 

'  tlMrl      !  y  T         thC*C  dclftyS  and  that  faa3°r  change,  U 

,  policy  .nd  attitude  anc  necessary  *in  order  to  reali2c  the 

iv!!nof °tirl  t  w       "  ScM-J^crriination  Act.     The  Phoenix  ^\ 
tilt*  f  *>eUcves  that  »6  ?8%contrac  ting  isju.t  another  . 

forfc  of  procurement.     That  i.     it  believes  that  the  Bureau  iT^ 

«d  re.p^ib  MtvT  X*thCX   than  transferrJnJ'u^ority 

and  reaponsibility  f raa  one  government  to  another.     The  Area 

SrS^M^^f  ,hV  faUCd  t0'ab*°*b  thc  Philosophy  embodied 
*  £  JXa<        regulation.:  that  there  is  a  presumption  in  favor 

year S&cV^'rS^  that  ChaTS  in  Pra«ran  -P««ions  from  . 
year  to^ycar  are  tos'  be  encouraged,   that  the  burdens,  of  the 

ttnlt  -  ? arC  t0  bc  In.tcad.   tUc  contracting 

'  c     V!  !  !  C°ntriCt'  t0  dCftth  Snd  f<Cht.^any4  innovative  * 

V'      ^SI^W  e  pr°P°scs'     Thc  oflicc  shows  a  mentality  it 

\       developed  from  protecting  thc  g6vernncnt*s  financial  interest, 
on  procurement  contracta  over,  thc  years— a  mentality  totally 
inappropriate  for  processing  U6W  contracts  1     '  /. 

Wt  feel  there  are  no  e.sy  answers  to  these  problena.     thev  arc  ^  ' 
entrenched  in  the  BWeau  structVre.     Drastic  measures  will  be 
required  to  make  anyWogrca*  and  we  therefore  urge  you  to 
#-  ^  consider  with;  us  altpVnative  arrangements-such  -Us  placing,  n0.\ 
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of   the  contracting  and  granting  functibns  at  the   V5oncy  J«J«1-- 
in   the  coding  ronths.  .But  y^ur  assistance  in  this  waybill  not 
help  us  vlth  the  inncdiatc  problor.  of  setting  oui  pKient  tr3"t* 
-,and  contractsfulfiUcd.     Tbtrcforc,  we  also  ask  >ou  to  use  >our 
gpod  of  ficc*^  accelerate  Bureau  processing  o^  the  folio  ing 
grants  and  contract*:  •  * 

^Contract:     The  Papago  Farns 
'  *  '      /  * 

Grants:         Personnel*  Enployco  Training 
O'Odhan  Conmunicfftlons 

Tribal  Carag'c  * 


Thank  vou  for  your  continuing  interest  in  our  problems, 
effort's  to  hcjlp  arc  appreciated  b'y  the  Fapago  people. 


Sinccfcly  yours 


Max  H.  Korrls.  Chairman 
The  Fapaio'Tribe  of  Arizona' 

At  tachment ■ 
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THE  PAPAGO  TtUBE  OF  ARIZONA 

r.O.  D.x  i:7        •  J     Teleyliwe  (C02)  3$:-2221 
SelU,  Arliona  tmt 

CHRONOLOGIES 
For-Lhc  following 
GRANTS  AND  CONTRACTS 
Undct 

Public  Yaw  93-638  « 
Indian  Self-Determination'  and  Edupaeion 
^    Assistance  Act  • 


CXATTTS:     Tribsl  Employee  Training 
Tribal  Carafe  r 
O'Odham  Cotiuunica  t  ions 
Adult  Court  ' 

CONTRACTS:  *  Children's  Home. 

Agricultural-Extension  ' 
*   Pspago, Farms 


Prepared  by  the  'staff  in  the  ,rapa80*Tribe» s  Crants  &  Contracts'"^  f  its-  ' 
»         *  \  April  30,  *1981p<„ 
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June  2k,  1980 


June  30,  1980 


July  7,  19*0 


f 


August  7,  1980 


September  18,  1980 


^Chronology  for  the 

tr/ial  EMPLOYEE  TRAINING 
/FY-81  Grant  Proposal 
i  •  * 

rfhe'P*pag6  Tribal  Council  reviewed1  all  the 
(grsnt  proposals  sumbitted  for  funding  undtr 
'the  FY-80  and  FY-81  P.L.  93-638  Grant  fundi. 
The  Papago  Trib*l  Council  spproved  all  the 
propossls  submitted  which  includes  the 
Tribal  Employee  Training  proposal  for 
S23;758.00. 

The  Papsgo  Tribe  subsisted  the  FY-S0  and 
FY-81  Grant  proposals  to  the  Papago  Agency. 

The  Phoenix  Area  Office  sent  a  memorandum 
to  the  Papago  Agency  <BIA>  changing  the 
format  for  preparation  o'f  grant  proposals.  '. 
The  grsnt  proposals  were  returned  to  the 
Tribe  for  rewriting  into  the  new  format. 
NOTE:     The"  rewriting  of  the  Tribe's  propossls 
was  the  responsibli ty  of  the  Agency. 

-  The  Pspago  Tribe  resubmitted  all,  the  FY-80 
and  FY-81  Grant  proposals  in.  the  revised 
format  with  a  tribal  request  for  technical 

''assistance  "immediately"  if  the  grant  ^pro-  . 
posals  did  not  neet  the  Area  Officer-require- 
,«eijts.  j  « 

-  The  Phoenif Area  Office  sent  s  letter  to  the 
Tribe  stating  that  "us  have  completed  out 

>revi*w  ft/  jfour  FX-81  Self  iPeterminatVon  fir  ant 
application.    The  following  constitute  our 
v    finding* 'by*  project  title." 

B.    Training  Program 

The  Approach  section  of  thie  program 
Doee  not  relate  directly  to 'the  Neede 
and  Objective  section. 

It  ie*  true  that  the  Training  Office 
will  vctrk  with  certain  agsnoist,  but 
in  what'manner  will  the  work  bs  dons? 
Who  Will  do  fhs  work?    What  will  bs 
ths  snd result?    How  many  training* 
sessions  can  bs  sxpsctsd  for  W-Sl? 

» ■ 

ths  Budgst  rela%ss.to  two  (&/  smploysss 
Whils  thoss  employee*  do  not  rebate  to 
ths  grant  narrative,'  In  osrtain  in- 
stancss  ths  job  dssoripHons  preeented  •* 
ars  bsttsr  grant  narrative  than  ths 
program  itsslf.    "This  nssds  work. 
Brings  benefits  are* not  addreeeed  th  the 
Budget  juetifioation.    Vhat  percentage 
of  fringe  ie  being  utilised,  and  what 
oomprieee'  that'  percentage? 
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fleoember  9 4  19gl 


Again  we  ask  the  Tribe  how  long  de  arc 
expected  tc  fu,.z  this  program*    Sec  our 
remarks  regards;  this  issue  in  program 
A.    -Thgy  are  pe-^irent  to  thvc  program 
as  well. "  . 

NOTE:     The  reoarVs  for  program  A  states: 

It  is  not  the  -."tent  of  P.L.   93-631  to 
provide  funding  on  an  on-going  basjLs_±__ 
At  some  potnt  the  T»ibe  must  assumerT? 
sponsvbvlity  for  the  program.     If  funded  - 
thxs  year,  the  Bureau  will  have  supported 
the  program  for  over  two  (2)  years.  The 
maxxmum  length  C;  funding  we  will  consxder 
ta  three  (3)  yea«$ , " 

'  NOTE :  The  Papago  Tribe  is  aware  of  the 
three  year  funding  limitation.  This  was 
addressed  in  the  Tribe'a  response  to  the 
Phoenix  Area  Office  as  it  related  to  the 
Papago^lanning  and  Research  Department, 
September  (Copy  of   this  letter 

is  attached, ) 

The  jkotxfix  J*nTa.  Of  f  ice  sent  a  letter  to 
the  Tribe  sVating  that   the  FY-81  Sel'f-Dctcr- 


„      „,..„„      v     <-      i   A      v*      ^  t  A  I  ~  U  f  I  C 

nination  Grant   fendi  had  been  reduced  from 
$274,800.00  to  -$-255,900.00  as  a  result  *f 
budget. cut*  and  that  "In  order  to  avoi* 
the  problems  experienced  at  the  end  of  FY 
1980,  we  as^  that  the  Papago  Tribp  x>f 
Arizona  submit  its  final  grant  program  bu 
May  30,   Usi .  "  ,  ( 

NOTE:     All   the  grant  budget?  which  could 
i>e  reduced  were  reworked  to  reflect  the 
budget  cut. 


December'15,  1980 


February  *2 ,  1981 


February  6,  1981 


"  Thc  T^-ibc  Received  a  notice  of  <cx:cipt 
from  the  Phoeniy  Area  Office  on  the, 
Tribal  Employee  Training  application., 
The  Area-  Office  has  30  days  to  review.  ' 

*  j 

•  The  Training  Coordinator   for  thc  Papago 
Tribe  aubmitted  a   listing  of  on-site 
training  sessions  scheduled  for  fiscal  , 
year   1981   to  the  Phoenix  Area  Office. 

s  * 
The  Pho  cnlx  Arc3  Office  sent  a  letter 
to  the  Tribe  notifying  the  Tribe  that 
they  had  completed  their  review  of  the 
Tribal  Employee  Training  proposal  and 
stated  the  following: 

f'Pli/a*e  P&j*de  u*  a  list  of  thenixteen 
< 16)  t  on-mm*Q  training  tettions  and,*' 
expected  attendee*  fiy  position.  '  In 
addition  induce  approximate  oostc  and 
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where  the  fund$  are  coming  from  to  do 
thie  training.     It  i$  noted  that  tuition 
oosts  are  not  part  of  this  proposal 
and  the  Tribe  lias  not  addressed  this  in 
the  tribal  budget. 

Also,,  the  Standcrd  Form  424  doe$  not 
indicate  the  length  of  this  grantmor 
its  beginning  date.     Please  provide 
this  information.     If  a  tart  up  is 
prior  to  award,  incurrence  of  co$t$ 
will  have  to  be  documented* 

Furthtr,  we  are  not  pleased  to  be  paying 
for  aposition  acain  'this  year.  The 
Self -De  termination  Grant  wa»  not  meant 
to  subsidize  tribal  employment .  Costs 
of  this  nature  ray  be  appropriate  to 
the  indirect  cost  proposal  to  be  sub- 
mitted  to  the  Office  of  the  Inspector 
General  for  FX  1982. 

You  are  formally  notified  that  ue  vill 
not  consider  funding  thi»  position  in 
rx  1982. n 

NOTE:     The  Papago  Tribe  irs  aware  of 
the  "aubaidizing"  of  "tribal  employ- 
ment".    The  Tribe   is  attempting  to 
address  t'hc  sres  of  personnel  manage- 
ment which  is  one  of   the  systems  which 
the  Tribe  Bust  have  as  a  "condition"  to 
receiving  federal,   IHS  and  BIA,  funds. 
An  Assessment  has   to  be  made  of  the 
training  needs  as  veil   aa   the  need  for 
technical  asaiatancc.     This  would  hcjp* 
the  Tribe  cut  down  on'costs  for  trailing 
and  technical  aaaistance  by  either  tapping 
into  available  T/TA  sources  o*  bringing 
the   training*  "on-iitc." 

-  The  Papsgo  Tribe  sent  a  letter  to  the 
PhocnixJ^rea  Office  responding  to  the 
rcqucat  for  the*"  schedule  of  on-aite 
training  sessions  snd  a  breakdown  of 
the  coat  incurred  under  the  Tribal 
4  Employee  Training^ 

February  18,   1951     -  The  Phoenix  Area  Office  aent  a  letter  to 
the  Papago  Tribe  notifying  the  Tribe  that 
'        the  "Self-Oeternination  grant  application 
in  the  area  of  Tribal  Employee  Training 
is  hereby  approved. 

The  Contracting  Officer  vill  be  getting 
in  touch  with  ysutSshortly  to  negotiate 
the  grant  agreenent.     Xou  will  be  provided 
•  all  doouments  to  be  ueed  in  the  negotiation 


February  13,  1981 
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Approval  of  this  application  is  based  on 
tentative  funding  levels  for  FY-Sl.  The 
amount  nay  vary  vhen  FY-81  final  allocation 
are  received  later  in  the  fiscal  year.  If 
funds  m  this  program  area  are  reduced,  the 
grant  will  have  to  be  reduced. 

Ve  wish  you  eve~y  success  with  the  proqtfam." 

The  Phoenix  Area  Office  sent  a  letter  to 
the  Tribe  enclosing   the  Grant  Agreement 
for  the  Tribal   Eoployee  Training  and  request- 
ing the  Tribe   to  review  this  agreement  and 
sign  off  cn  the  documents. 

"We  are  requesting  that  you  submit  additional 
justification  a~d  support  for  budget  line 
items  Office  Equipment  and  Travel.  Travel 
needs  to  be  broken  down  into  cost  determina- 
tion categories  such  as  Per  Diem,  Airfare,  etc 

The  Papago  Tribo  submitted  the  s*igned  docu- 
■ents  for   the  Tribal  Employee  draining 
progran  together  with 

Ml)  A  revised  budget  and  budget  justification 
including  additioqal  Justification  for 
the  Travel   line  iten.     Please  note  that 
the  Office  Equioocnt   line'itcn  has  been 
el isina  ted .  f 

2)   A  listing  of  expenditures  incurred 
fro«  October  1,    1980  through  February 
1981." 

The  Phoenix  Area  Office  sent  a  letter  to  % 
the  Tribe  stating  "your  amended  grant  docu- 
ments for  Tribal  Employee  Training  under 
P. I.   93-638  for  FY-81  was  receifed  in  this 
office  Ayril  $,  l$8l. 

Ve  will  get  back  to  you  shortly  regarding 
our  final  determination . " 

The  Phoenix  Area  Offic*  sent  a  letter  to 
the  Tribe   stating  .the  following; 

"The  Vribe's  p.L.   $3-638  grant  package  for 
Tribal  Employee  Training  and  the  requested 
additional  justification  for  Office  equip- 
ment and  Travel  was  received  on  April  16, 
1961.     Mileage  Ander  Travel  was  fdund  to  be 
inadequately  supported.  *  Listed  below  are 
questions  we  feet  should  be  addressed  and 
submitted  before  further  processing  can 
continue : 

I.     Bow  did  the  Tribe  arrive  at  the 
$742.00  allocated  for  mileage? 
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2.  What  ie  the  Tribe'e  mileage  rate9 

$,  Who  will  be  paid  mileage  and  why9 

4.  The  daily  nleage  to  be  traveled. 

$.     The  number  of  eeseione  or  meetings 
scheduled. 

When  the  above  if  submitted,   the  grant 
can  be  proceeeed  further  for  award," 

April  30.   1981  -  The  Fapago  Tribe  has-  not  been  able  to 

respond  to  this  latest  request  for 
'    "further"  details. 

NOTE;  Ths  Grants  and  Contracts  Office 
of   the  Papajo  Tribe  currently  has  only 

*  one  staff  Member  who  works  with  all 
contract/grant  natters--not  only  the 
MA  contracts/grants  but  also  all  other 

*  *.       federal,   state,  etc.  contracts  and  grant  s  t 


2", 
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CHRO\OLCO  for  the 
TRIBAL  CARACE  Grant  Proposal  , 
P.L.  93-63?  FY-81 

♦ 

June  24,  1980  -    The  Papa*©  Tribal  Council  reviewed  all  the  grant 

proposals  submitted  for  funding  under  the  FY-80 
and  FYr81  Public  Law  93-638  Crant  funds.    The  Tribal 
Council  approved  all  the  proposals  submitted  which 
j  **   Includes  the  Tribal  Caragc  proposal  for  $26,500.00. 

June  30,  1980  -    The  Papago  Tribe  submitted  the  FY-80  and  FY-81  grant 

proposals  to  the  ?apago  Agency. 

July  07,  1980  ^  -    The  Phoenix  A>rea  Office  sent  a  aeoorandua  to  the  Agency 

«  ,  changing  the  forrat  for  preparing  grant  proposals.  The 

^  gr*nt  proposals  vcrc  returned  to  the  fribe  fc*r  rewriting 

into  the  new  forrat.  .  The  rewriting  of  the  Tribe's  pro- 
posals was  the  responsibility  of  the  Agency.  , 

August  07,  1980  -    The  Papago  Tribe  resubmitted  all  the'FT-80  and  FY-81 

grant  proposals  in  the  revised  foroac  with  a  tribal 
request  for  technical  assistance  "imnedlately***   if  the 
grant  proposals  did  not  nect  the  Area  Office's  require- 

y 

/  wenta. 

'Septeraber^U,  1980  -    The  Phoenix  Area  Offica  sent  a  letter,  to  the  Tribe  stating 

that  "wt  gave  corseted  ow\  acvxcw  o$  ijoua  TV~tl  $tt£- 
VtXeAmnation  a]yUc<ition.    Tht  Motioning  con*LUu.tc 

oua  £<n(Ungb  by  pxojecX  OUit . 
F.    JfubcJL  GaAaqy 

Tki&  pAogtcn      iuvtttc»i  <u  tico  *tp<i\att  gnant*  tc<£h 
a  budpit     T'.cj  iuAI  have  to  6e  n<inyu  Ucu  oa  one 

Wo  budgU  jmtL^aiUon  <j>  noted.    Ptccu>c  tdtl  uj 
how  coAt*  «cfc.e  cerptttd. 
December  09,  1980  -    The  Phoenix  Arcs  Office  sent  a  letter  stating  that  the 

FY-81  Sclf-Detercination  Crant  funds  has  been  reduced 
frora  $266,124  to  $2S5,900  as  a  result  of  budget  cuts. 
NOTE.    All  grant  budgets  that  could  be  reduced  were;  rc- 
w**fced  to  reflect  these  budget  cuts. 
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December  09,  1980 
January  29,  1980 


February  11,  1981 


March  04,  1981 


The  Papjgo  Tribe  resubaitted  the  revised  Trihal 
Garage  grant  proposal. 

The  Phoenix  Area  Office  sent  a  letter  to  the  Tribe 
stating  that  their  office  had  received  the  Tribal 
Cara&e  grant  proposal  and  that  "we  now  havz  SO  dayi 
in  <rtuccfi  to  JtevoC"  thz  appUcaUon,  notiiy  you  o£  any  ^ 
ad£iXlonal  inlonriUon  iviuck  .may  bzytizzdid,  and  adVue 
you  o&  owi  \zcom*>inda-tion." 

The  Phoenix  Area  Office  sent  a  letter  to  the  Tribe 
stating  that  "you*  Szl&-VUCAnination  q\ant  application 
in  tlxt  aAta  o&  Ad-j.Lt  Count  i*  ht\zby  appiovtd.  The 
Contracting  Ol&icvtjoUt  be  geXtcng  in  touch  wU/i  you 
6hoKtly  to  nZQoUxtz  thz  Qxant  aa\tvntnt.    You  wilt  fat 
p\cvidzd  alt  docunznt*  to  be  uicd  in  thz  negotiations. 
Approval  oi  tiia  appUcaUon  ii  baled  on  tznUtivz  fruidvia 
LtvttA  ioK  Fy-il.    T/ie  amount  may  vafiy  cvficn  Fy-*1  &<nal 
allocation*  aAz  \zccivzd  latzA  in  thz  bUcalyzaK**  1i 
$und&  in  tlva  p\CQ\am  a4ea.<ne  reduced,  tl\z  9>uvit  veil 
*  havz  to  be  ltdactd." 

The  Papago  Tribe  received  the  proposed  grant  packet  for 
the  Tribal  Caragc  fcoft  the  Phoenix  Area  Office  which 
requested  that  *e  Tribe  review  and,  if  in  agj^eoent, 
-sign  and  return  the  packet.    The  Tribe  was  also  requested 
to  Complete  all  of  Part  II,  Project  Approval  Information, 
Sections  A  &  B,  and  further:    "We  OAZ  a&o  ntquCAtinQ    4  ^ 
additional  juti$ication  fo*  tliz  Bxhaust  Vzfilofunancz 
Analyze*,  plus  tuba/  account  nuwibc^i  &o\  each  tint  item. 
Re/*cmbeA,  tixz  pAccu\zment  am 'thz  proposed  Co\istAuction 
Inpuovvnzntl  to  thz  Puba*  GaAaQt  toitt  ic«uue  compliance 
to  tht  conditions  as  ^ittoted  wide*  Appendix,  A  o&  tixz 
Oznznat  Ccndcttc -is." 

WjTR:    The  Papago  Tribe  is  unable  Co  get  any  clear"' 
response  as'to  what  the  purpose  is- for  UHing  out  thc% 
"Project  Approval  Information,  Sections  A  *  B,**  and  why 
this  is  necessary. 
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The  Papago  Tribe  sent  a  lcctcr  to  the  Phoenix  Area 
Office  along  with  the  signed  grant  documents  for 
the  Tribal  Garage.    Thia  letter  included  thc%additional 
Justification  requested  plus  the  {ollowing;'  "We  aid  not 
an-HKA  ?a\t  IT,  ?ioject  Appxovat  hifawuUon,  Section* 
A  6  5  became  ttha  land  li  in  the  pioce44  o£i>ting  turned 
ovtA  to  the  T/Ubt.    The  Tp.be  icM  haye  a  tuppoiting 
Council  Ruotuticn  be^o\e  actual  con*t\ucticn  begin*." 
Telephone  call  fro*  the  >hoenix  Area  Office  to  the  Tribal 
Grants  and  Contracts  Office.    The  Area  Office  stated 
that  "tht  iniO'vraUoa  iubuuXtcd  »uU  inadequate  and  that 
t(xe  Pioject  Appxoval  Ubo\>T>aUc>\  a /ice*  would  have  to  be 
iiUcd  out." 

The  Grants  and  Contracts  Office  maintained  that  the*Tribc 
did  not  haJc  po  fill  out  the  foras  because  the  land  is 
being  turned  over  to  the  Trib/>  and  actual  construction 
will  not  begin  without  a  Tribal  Covmcll  Resolution.  The 
Grants  and  Contracts  Officcr~was  asked,  "Ayie  you  laying 
*  that  ijou  Ac^iwe  to  cwptcte  the  Piojtct  A^ovat  hx^onma- 
tion  6hett?  M    The  answer  was  "Vm."'   The  Area  Office 
then  stat,cd  nthZi\  tpu  ux.lt  not,  receive  a  giant  awaAdi" 
Telephone  call  from  the  Phoenix  Area  Office  to  the  Tribal 
Grants  and  Contracts  Office.*  The  Mroa  Office  asked  why 
the  information  had  not  been  received  as  requested..  The 
Grants  and  Contracts  Office  stated  "(OC  6 titty  do  not  ItC 
tixaX  It  Ik  Kelevant  to  tlxe  giant  to  tiave  the  bo\m  aab- 
mitted.    A*  £a\  a*  tlxe  additional  faiti ^cation  on  tlxe 
exhaust  peA$oiim,icc  analyze*,  iC*j>  a  neceAiaAy  pied  o& 
equipment  and  ha*  atAAxdy  been  juitxfricd  <u  to  how  it 
tcitt  be  u6cd,  etc.    The  Giatxt*  and  Contract*  O^ice  tea* 
then  a&ked  to  bicak  doi&t  fxcio  many  vefxicles  the  T*ibe  own; 
team;  ft  cm  wxntj  Vupi  totTucAcn,  etc.,  etc. 
At  this  point,  the  Area  Office  stated  that  "tlxe  gnatxt 
date  bhouLd  be  inoved  from  Qctobzi  I,  I960  to  a  mo\t 
iuitabte  datCf  a^d  that  it  toouCd  ititt  be  a  bne  yeaA 
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giant.    That  tht  iwuW  not  have  m&iicxtnt  timt 

A  '    to  conpUtt  conjunction  begone  tht  giant  peiiod  uxu  , 

f  '  up,  9/30/lf. 

/  The  Tribe  still  naintained  that  they  wanted  the  grant 

date  to  remain  the  saae  -  October  1,  1980  through  Sep- 
tember 30,  1981. 

April  17,  1981  -    Another  conversation  with  the  Phoenix  Area  Office  in  re- 

gard to  Tribal  Garage  grant.    Again,  the  Area  Office 
atated  "tliaX  jti&Uilcation  bteafedWi  Ik  nttded  on  tht 
txhau&t  ptiioimance  analyze*  and  tiiat  tht  giant  atoaid 
daXt  should  be  changed  &*pm  OcXobtA  I,  1910  to  a  mote 
cuMZnt  date."  ^  * 

X     The  Tribe*  maintained  thac  we  wanted  the  date  of^ gran't 

 ^ko  remain  the  saae  and*  if  need  be,  we  would  request  an 

extension. 

April  24,  1981  -   The  Pho^ntx  Area  Office  sent  a  letter  stating  the  follow- 

ing:   "ThU      to  dc  curt  Cat  tht  dUcuAsion  in  thu  oiiiet 
^bttMtn  GtAald  Knox  and  tjov\sContlacZing  and  Glantl 
,    0$£tceA,  Ma.  Ann  SmUh  on  Apiit  17,  19t1+  legahding  youA 
Tlibal  Galas t  gia.it  and  the  lequCAttd  budgtt  juttiiicAtLon. 
;  ,  The  kabtnitXzd^additLcnat  inioimatXon  uxu  iound  to  bt 

inadtquuxtt^  We  btXJLL  need  th?  ioWwing:  | 
I.    JtUti&icaXion  io\  the  puAchatt  oi  tSie  txhau&t    -  *~ 
m  VVLiomanee  Analyze*.    We  izatizt  tht  saving  in 

mUcagt  and  tewe,  but  the  numbtx  oi  veliicJliA  to  bt 
6  tivi  etd  need  J  to  be  addK<u>ied.    Hotc  man#  oi  tS\t 
,  vthiclU  aAt  teased  and!  who  l&  iC&ponUbte  ioi  the. 

tt*t  idth  leased  vetiiettbt  Witt  personal  veJiietes  be 
tt&ttd  aJUo*    1&  io,  iaUt  thoAe  bt  a  dxangel  HLitoii- 
catty,  iaUh  u'Uat  ^tequency  have  tjouA.  vthicltA  leqaOitd 
leteAting* 

*  ?.    Attaciitd  U  Pa.}£  IT  -  Piojeet  Appioval  In&oimxtion, 

SecUon  A  and  6.    T/U*  ioim  U  a  paxt  oi  the  giant 
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$  "     apptic&Uon  a,\d  muit 'he  compacted  (*$o*c 

iunXhvC  ptoceAStng  can  takt  ptact. 

/  - 

"Tfte  elective  datt  oa'  OcXobvi  l,j(l9*0  should  bt  changed 
to  a  mo\t  cwvttnt  date    1$  tht  T,ube  hen  i}\cu\\cd  co&t* 
from  tixat  date.  o\  atiy  date  p\io\  to  avxvtd,  *Zon$Oima£ion 
mut  bt  madt  by  till  Vapaao  Agtnctj  SapcUntendcnt.  Tht 
abavt  maXvujal  wxu  icqueAttd  by  telephone  on  i\a\ch  3/, 
J9IJ  and  ApiU  07 ,  tcct/i  no  Aeipome.    Should  the.  - 

Txibt  MqaiAt  aui&tance,  pUcut  £tU  £tce  to  contact* 
thU  ol£ict.    Submit  tin  abovt  a*  soon  06  poiiiblt." 

To  date,  this  information  has  not  been  subaietcd  and  we  still  do  not  have, our 
Tribal  Caragc  Crant  Award.  ^ 

HOTEi    Copies  of  ail  correspondence  for  the  Tribal  Caraae  Crant 
or??^!  5°'w1C  10  thC  r4p4*°  Tri*c,«  Grant,  *  Contracts* 

lilt  2*     !°  ^Plicfclon»  w°™  ■•«>«  «or  .inclusion  in  this  chrono- 
logy due  to  the  voluae  0T  documents. 
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CHROSOCbCY  FOR  THE 
0 1  ODIUM,  CO>r.*N  1  CAT  IONS 
Grant  Proposal 


Auguat 


7,  1980  ^ 


June  24,  1980  -  the  Fapago  Tribal  Council  reviewed  all  the  grant 

proposals  submitted  for  funding  under  the  FY-80 
and  FY-81  Public  Lav  93-638  Grant  funds.  The 
Tribal  Council' approved  "O'Odhao  Cocnunicacfons" 
proposal  for  $2*5,418.00.  4 

June  30,  1980  O     -  The  Papago  Tribe  submitted  the  FY-80  and  FY -81 

Grant  proposals  to  the  Papago  Agency. 

July  7,  1980         •  -  The  PhVenix  Area  Office  sent  a  memorandum  to  the 

Papago  Agency,  Bl\,  stating  that  the  grant-appli- 
cation format  bad  beer/ changed  «nd  that  all  the 
proposals  had  to  be  rewritten.    The  proposals 
were  returned  to  the  Tribe  for  rewriting  into 
the*  new  format . 

NOTE:  The  responsibility  for  rewriting  the 
grant  proposals  into  the  new  N>ma,t  was  the 
responsibility  of  the  Agency. 

"  Thz  Papago  Tribe  resubmitted  all  the  FY-80  and 
FY78I  grant  proposals  in  the  revised  format 
with  *  tribal  request  for  technical  assistance* 
t  "immediately*  if  the  ^rant  proposals  did  not 

meet  with  "the  Area  Office's  requirements/ 

September  18,  1980  -  Received  a  lctteT^from  the  Phoenix  Area  Office 

stating  that  "we  rave  completed  our  review  of, 
your  H-dl  Set  f-Dctemj  nation  gi*ant  application, % 

>  The  following  constitutes  our  findings  by  project 

title.  a>  % 

E.    O'odham  Cormurications  Inc.: 

This  program  has  no  cubstance  at-  all.  There 
appear*  to  be  no  objective  other  than'  to  Hire  * 
staff.    The  Approach  section  should  at  least 
addrese  what  the&e  Ptyple  do. 
In  additionK  there  is  no  fydpet  Justification 
included.    This  will' Aeed  to  be  written  and 
submitted.  1  , 

-Astis  written  it  appears  that  thi*  progran  is  a 
^  '  private  enterprise;  reference  Inc.,  in  title. 

-    *  We  are  not  authorised  to  subsidize  private 
enterprises  with  Federal  monies. 

As  written,  l'<  would  not  fund  this  progran 
for  FX-Bl." 

December  9,  1980  -  The  Phoenix  Area  Office  sent  a  letter  to  the  Tribe 

notifying  the  Tribe  that  the  allocation  for'  the  * 
Self. -Determination  Grant  had  been  cut  from  $266, 12*. 00 
to  $2$S*9OO.O0'.  ' 
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February  16,  198-1 


February  26,  1981 


March  13,  1981 


NOTE:    The  grant  budgets  which  could  be  reduced 
were  reworked  to  reflect  the  budget  cut. 

-  The  Papago  Tribe  resubmitted  all  the  Revised 
grant  proposals  Including  the  O'odhaji  Communica- 
tions. , 

-  The  PaWo  Tribe  received  a  letter  from  ehe  Phoanlx 
Area  Office  stating  that  they  received  the  applica- 
tions *which  Included  the  O'Odhan  Communications 
proposal.    "We  now  have  30  days  in  which  to  review 
the  application,  notify  you  of  any  jzdditional  info- 
rmation which  nay  be  needed,  and  advise  you  of  our 
recommendation* t( 

•  The  Papago  Tribe  received  a  letter  from  the  Phoenix 
Arfea  Office  which  stated  the  following: 

"Ve  have  reviewed  jour  applicaitom  for  a  grant  in 
>ib%  : 


the  area  of  O'bdhci  Conmunicati 
638,  FY- 81, 


-  Inc.,  P,  L.  93- 


At  this  time  we  are  disapproving  the  application 
because  it  does  not  met  the  requirements  of  25 
CFR  272.5(c),  Statement  of  Policy,    This  section 
of  the  Code  states: 

*Under  this  grant  authority  the  Buxycau  of 
Indian   Affairs  will  administer  a  program 
of  Indian  Self-Determination  grants  which 
shall  be.  subject  to  Parts  272^  and  276  of 
this  chapter.^  In  administration  of  this 
grant  program,  it  shall  be  the  Bureau's 
policy  that  approval  of  applications  for  * 
these  grafts  call  include  a  determination 
that  'th^re  £#  a  direct  and  reasonable  rela- 
tionship betwaen~tfte  applicants '  and  pro- 
posed and  the  provisions  of  section  10 4a 
•  o£  the  Act  of  272.  IB.  (Emphasis  added  by 
underline. )' 

In  reviewing  your  application  against  25  CFR 
272.l2(a)-(h,  Purposes  of  grants,  we  cannot 
determine  that  \,.a  direct  and  reasonable 
relatj*w3p&. . .  1  exists  between  the  application  < 
and  the  Act  or  refutations  pertaining  thereto. 
Ve  have  enclosed  a  copy  of  272. 12  taken  from 
25  CFR  as  of  April       1980  for  your  review. 

In  reviewing  that  section  of  the  regulations,  we 
had  hoped  to^use  272.12(a)  (2),  'Improvement  of 
tvibally  funded  programs  or  activies.  '  However, 
v'a  review  of  the  propose^  1980-81  tribal  £udget 
'reveals  that  the  ?apago  Tribe  is  not  funking  this' 
program. 

Further,  the  Papcgo 'Tribe,  through  Ordinance  No,  5 
attached  to  the  application;  has  chattered  the 
O'odham  CoMHunicc'tton*  Ino.^as  a  private  organi- 
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zation.    As  an  or^iizaUon,  which  exists  as  an 
inappropriate  for  us  to  provide  support  ,  *  , 

Federal  funds.    As  a  private  organization,  O'Odfiam 
Conrntnieations  J»:o.',  it  not  related  to  the  tribal 
government  for  which  these  funds  are  specifically 
intended.  ^ 

If  you  have  questions  regarding  this  decision  please 
•  do  not  hesitate  to  contact  us.    Technical  assistance 

is  available^  frorr  the  Papago  Agency  in  writing  a  « 
grant  proposal  w>r,ch  meets  regulatory  rtquir&icnts 
and  thprintcnt  of  zhe  Act  itself.," 

NOTE:    The  Agency  should  have  caught  this  problem 
are*  when  the  Tribe  first  submitted  this  proposal 
♦  and  offer  "appropriate  technical  assistance  as  may 

«  be  required  to  overcome  any  problems  or  deficiencies 

in  the  application." 
r 

March  19,  1981  -  The  Papago  Tribe  vrote  a  letter  to  the  Phoenix  Anea 

Office  stating  the  following:  V 

'  "This  is  in  reply  to  your  lcttrr  of  March  11,  1981 

wherein  .you  disapproved  the  ol>ove  application^ 

Although  the  Tribe  does  not  monetarily  support  the 
O'Odham  Communications  Inc.,  it  does  support  it 
with  in-kind  contributions  such  as:  office  space 
and  equipment  vid&o  equipment;  phone  service 
maintenance  and  trash  collection',  'This*  suppor 
in  our  opinion,  vculd  quality  «s  being  a 
Tribally  funded  activity,  ^ 

Further,  O'Odham  Corjnuni cations  is  chartered  uridcr 
the  Tribe  and  not  under  the  State  and  is  therefore 
regulated       the  Tribal  Government  and  its  laws.  * 
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O^ham'Tomraunica'tioifs  Inc.,  also  receives  funding 
tjhe  National  Telecommunications  and  Information 
Admini stmt  ion  for  development  of  a  radio* station. 
CFR  Sec .^2. 33a  states  that:  * 


'grant  funds... nay  be  used  as  matching        •  lJtv 
t  *       shares  fOr^ny  otKcr  Federally  or  non-  • 

\  '       ^        Federal  grant  programs  which  contribute  > 

to  the  purposes  specified  in  272.12.' 

Hopefully,  this  clarification  vill  enable  you*  lo 
*  reconsider  the  enclosed  proposal."  ™ 

\  *  * 

April  17,  1981  -  Th£  Papago  Tri1>e  received  word  from  the  Phoenix 

v  *  •      .Area  Office,  Contracting  Officer,  that  the  O'Odham 

«  Communications,  Injp.  grant  proposal  had  been  sub- 

mitted to  the  Solicitor's  Office  f*or  a  legal  opinion. 

*        r  * 

April *30,  1981  g  -  The  Paftigo  Tribe  has  not  received  the  grant  award  * 

for  O'Odham  Cotwrsnica tions  not  any  information 
regarding  thisvgrant  proposal. 

NOTE:    This  has  been  referred  to  the  Tribal  Attorney 
«■  for  follow  up.   Jiascd  on  past  experience  with  the 
•  Bureau's  Solicitor's  Office,  this  "opinion"  couAd, 
take  months  to  years.  , 
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CIIRO.NOLOCY  fir  the 
ADULT  COURT^Crant  Proposal 

f.l.  93-638  ' FY-81    *  J  v 

The  Papago  Tribal  Council  reviewed  all  the  frant 
proposals  submitted  for  funding  under  the  FY-80 
and,  FY-81  Public  Law  93-638  Crant  funds.    The  Tribal 
Council  approved  all  the  proposals  submitted  which' 
includes  the  Adult  Court  proposal  for  $59,751.T)0. 
The  Papago  Tribe  submitted  the  n-80  and  FY-81  grant  , 
f  proposals  to  the  Papago  Agency. 
The  >ho*jpix  Area  Office  sent  a  memorandum  tp  the  Agency 
changing  the  forrat  for  preparing  gr,ant  proposals.  The 
grant  proposals  were  rcpmicd  to  the  Tribe  for  rewriting 
into  the^ew  forrat^   The  rcvriting'of  the  Tribe'a  pro- 
posals was  the  responsibility  of  the  Agency". 
The  Pa^go»Trlbe  resubmitted  all  the  FY-80  and  FY-81 
grant  proposals  in  the  reviscd^f ormat  with  a  tribal 
request  for  technical  assistance  "immediately"  if  the 
.  grant  proposals  did  not  meet  the  Area  Office's  require- 
ments. * 
The  Phoenix  Arcs  Office  sent  a  letter  to  the  Tr^e 
stating  <hat  "we  liavt  complied  owi  Ktyiw  o^  ijouA  fV-V 
SztfcQttvuptnatien  gfiant  appUcation.    The.  ioUouiing 
con&£Ltut  oua  fading*  by  pKojtct  title. 
P.  Matt  Count;  I 

Tkli  pfioQW*ti&'  tvutten  in  <w>  pa^u  and  it  docin't 
mkt  aenae  in  that  iotmt.    Itttitt  have  to  be  *e- 
,  wtttittn  in  *uc4  a  mame*  a&  that  'all  objective*' and 
appnoacht6  hztatt  to  \he  budget. 
How  don  tha>  pxogf\am\ztatt  to  tltt  Judicial  SeAvicea 
p\o$*am  p*e*  cutty  undcA  coittAaU  and  being  Ac  contacted 
fa*.  fV*t1?  » 

A  position  dcAVuption       CouaX  BaiJUM/fyoczSl 
.    Se^veA  U  net  included. 
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FuAt/ifA  /wtffccfctcon  $o\  the  tiaUCA  puAchoAC  i& 
\tedzd.    How  dUd  'the  Tube,  compete  costs?   ft'tiftt  vchfctc 
A  hting  leaizd-  Hon)  i«w  tiii*  cosC  compiled?  (M<tce 
cqiupnotf  witt  ha\,z  to  be  dc^iiftf  b</  Ucmjnd  puce. 
Some  orf  */ie  -ctcms  tested  do  not  appear  to  be  eoulpMnX 
a*  ctauzd  bii  thz  Govvinmvtf.    Atso,  6ze  oua  comments 
AegaAdtng  (,>ungz  bc^e^cts  ui  tectionA  A,  6^  and  C." 
NOTE:    The  fringe  benefit  question  in  A,  B,  and  C  is. 
as  follows:    "F^u.^c  Benefit*  OAe*  not  add\CASzd  in 
the,  Budget  JuUi<.cation  section.    Mo*  peAccntaoc  o£  , 
l>uMe*iti  fcc*rtg  utcUzed,  and  <itat  compute*  .-(fiat  pe\- 
cenragc?" 

"In  the  Job  Annciucein^^^^^cs  need  attention.  Pecs 
*/ie  probation  o$;txeA  AsBLtate  condtaonA  o$  jobation 
(See  iton  6.)?"    Item  6  il  the  Job  Announcement  states 
the  following i    "V\ompt,  \ouAteouA,  and  havi^dn  undeA- 
A-tandiiK)  oi  thz  Cuminat  LateA  on  ttt  Papago  Kc4C4vatt<wi."  ( 
This  I^one  of  the  qualifications  required  for  the 
position  of  Probation  Officer.    "OtheA  duttCA  OA  a^^ncd 
should  be  dzilnzd.    It  appeal  that  thiA  eotxtd  be  a  majroA 
function:    e.g.,  trf  toe  tfutid  a  Probation  Q^cceA  toe  wuM  ' 
no<  expect  ^o  lime  *He.*nccifflbent  doing  AecACtauat  t</pe 
woAfe  on  a  Aenttfti*  baAU  fan  a  judge/' 

HOTE:  Underscoring  is  the  Papsgo  Tribc*s  emphasis  on  the 
*  presumption  of  the  Phoenix  Area  Office  determining  the 

utilization  of  the  Tribe's  human  resources.  This  section 
,on  duties  and  responsibilities  which  the  staff  is  carrying 

out'in.th*  Adult  Court  is  for  the  benefit  of  the  people. 

"On  the  SzcAztaMj/TianUato*  petition  ioc  can  sec  no  acoaoh 

to  AC<iuiAe  fenotcCcdge  o$  bookkeeping  pAocedu*eA  as  nothing 
'in  the  duties  ACiatcs  to  that  kiwtvtedge.    Atso,  theAe  U 

notiung  Actattvc  to  iCoiUng  lUMctty  in  the  couaX  icfu'c/| 
^Rnitd  nequinz  tv.-isiatoA  slutts." 
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•  * 

December  09,  1980 

/ 

January  19,  1981 

January  2?,  1981 

January  29,  1981 


^February  11,  1981 


March  05,  1981 
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Pteate  g-tve      an  indication  o£  how  long  the 
BuAtau  iMiXl  bz  expected  to  £und  ttiifi  p\og\am.     *  1 

 ki>  it  <u>  unit  ten  t  a'e  tcutitd  <iA6wm  we  a/ie  tookingf* 

"at  out  tjccui."  i 
-cThc  phoenix  Area  Office  sent  a  letter  stating  that  Ihc 
FY-8^ ,Sclf-Detonairation  Grant  funds  has  been  reduced 
from ^$266, 124  to  $255,900  as  a  result  of  budge^cuts. 
NOTE:/  All  grant  budgets  had  to  be  reworked  to>cflect 
thefe  budget  cuts. 

-  After  revorking  t-.e  Adult  Court  grantpro^al,  the 
P>l*&o  Tribe  rev^iticd  the  proposal  to  the  Agency. 

•    The  Papago  Agency  reviewed  the  grant  proposal,  and 

wrote  their  submittal  letter  to  the  Phoenix  Area  Office^ 

-  The  Phoenix  Area  Office  sent  a  letter  \o  thp  Tribe 
stating  that  their  office  had  received  the, 'Adult  Court 
grant  proposal  anJ  thai  "we  how have.  30  ddtjh  in  rfiich 
to  \evieio  the  application,  noU$y  you  o£  any  additional 
in&ovwAion  ichich  tAij  be  tieederf,  and  adv<.6e  tjou  o£  ou/i 
necotmznation . "   ,  ' 

-  The  Phoenix  Area  Office  sent  a  letter  to  the  Tribe 
stating  that  "youl  SeZ$-0tteAtnina,tion  anant  appUcatXon 
*.n  the.  oazA  o&  Ad  iU  CowU  U  hcAeby  approved.  The 
Contacting  O^iciA  tciU  be  getting  in  toucJi  mUh  tjou 

,  ihoitly  to  ne§oUxte  the  g\ant\agneep\e)\t*'  You  ivtitt  be 
provided  alt  documents  to  he  uierf  fin  the  negotia,tiotu\. 
Approval  o£  t)tU,zpptication  i*  bated  on  tentative  iunding 
teve&Jo\  fV-il.  The  atr^Jnt  my  voaij  tvhen  ff-*J  iinal 
allocation*  oa&  \zczi*ed  tote*  <n  the  ii^cat  yean.  J£ 
fandi  in  tkU  pficj\am  a\ea  aAt  leduced,  the  gnant  mU 
have  to  be  Acdticei."  * 

-  The  Papago  Tribe  received  the  proposed  grant  packct^for 
the  Adult  Court  frc$»  the  Phoenix  Area  Office  which  re- 
quested that  the  Tribe  review  thoroughly  and,  if  the 
Tribe  agrees  to  all  the  terras  and  conditions,  to^#tgn  off 
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Jn4  return  entire  package  to  the  Phoenix  Area  Officfc. 
Also,  the  Phoenix  Area  Office  requested  additional  ^ 
clarification  and  Justification  for  the  following  line 
itcas: 

"  |.    O^ict  EqtU?*z>it  -  Juiti&iaUion  oh  tht 
paichoAl  o&  tico  ttjptvnUdi  tiitix  ont 
SzcAtfaAij/hitc\p\ztin  be-wg  kited. 
2.    VttUclt  teoie  -  t?c4CA*ptto»t  and  tijpt  oi 
vthiclt  to  ce  tvutd. 
Vthiclt  *Urt,:tc.Kuce  *  A  bxtakdoim  o£  coU 
tlwtnt*  inUudzd  in  tht  total  allocation, 
laiv  ZoohAfVzxioiitaJU  -  lat  the.  ttjpt  o& 
\naXvuAl  to  be  puAchaitd  by  txtlt  and  coat." 
ipago  Tribe  sent  a  letter  to  the  Phoenix  Area 
Office  along  with  the  signed  grant  documents  for  the 
Adult  Court.    This  letter  included  the  additional 
clarification  anfi  justifications  requested.  * 
Several  phone  calls  took  place  between  the  Phoenix  Area 
Office  and  the  Papago  Tribc'a  Grants  and  Contracts  office. 
The  Phoenix  Area  Office  wanted  to  know  why/who  was  going 
to  use  the  second  typewriter.    That,  according  to  the  Job 
sheets,  the  Probation  Officer  and/or  Tribal  Prosecutor 
did  not  have  clerical  duties  listed  and  the  Phoenix  Area 
Office  did  not  feel  that  the  typewriter  would  bc%uscd 
full  ti»e.    The  Phoenix  Area  Office  also  questioned  th« 
grant  period.    Did  the  Tribe  atill  want  the  grant  to 
be  backdated  to  October  1,  1981? 

The  Papago  Tribe  sent  a  letter  to  the  Phoenix  Area  Office 
clarifying  the  use  of  the  second  tytcwritcr  and  stated 
that  tha  typewriter  would  be  assigned  to  the  Bailiff/ 
ProoVsa  Server  and  the  two  court  clerks. 
The  Papago  Tribe  received  a  letter  frora  the  Phoenix  Area 
Office  atating  that  the,  aigncd  grant  document*  for  the 
Adult  Court  had  bean  received.    The  following  ia  an  ex- 
cerpt from  thia  letter:  ft 
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"Tht  budget  julUfccatioii*  appear  to  6c  uxtufactoitj, 
txctpt  iofi  tht  t'o  ttjpucxUtAA ,    Vou  6tatzd  that  one 
mac/tote  «<X*  be  A^cd  bty  .t/ie  P*o6at*cw  Oifccvu  and  ' 
tht  TfUbat  P^ecato*,  ytf  the  job  thtcU  tjou  have 
provided  fa*  timz  piotion*  do  not  tut  typing  cu  a 
duty,  no*  avte  the  incwnbtwtk  fitqtuAtd  to  be  qualified  - 
tijpUU.    How  mch  utLLizcuUon  xcouW  tht  XyptivuXvu 
gttt   Coutd  ttxt  4'M\ds  6c  UtttA^CtiUztd  tUttdxtAtt . . . 
The  elective  date  o£  Octobvi  I,  1910,  loilt  titquUt 
change  &<nct*  atnc  it  hali  *o{  the  pnopo&ed  gnaixt  pvUod 
feu  Uapitd.    1$  tJixt  TfUbt  ha*  incufiizd  co&tp  *h\ct 
OcXobt*  I,  19t0,  a  tvUttcn  con{<nmation  tuJU  bt  Ktqaintd 
$*om  tht  SupvOnt&idvrX  c{  Vapago  Agtcq/."  %  * 

Another*  phone  call  took  place  between  the  Papago  Tribe's 
Cra^a  and  Contracts  Office  and  the  phoenix  Area  Office. 
The Yhocnix  Area  Office  stated  again  that  they  did  not 
feel  that  the  Bailiff /Process  Server  and  two  court  Plerka 
would  utilize  the  typewriter  100Z  of  the  tlae  and  that 
there  was  no  documentation  thst  the  court  clerks  were 
covered  under  thi»  grant.    The  Crants  snd  Contracts  Office 
stated*  that  thia  prant  was  for  the  "strengthening  of 
tribsl  goveropcnr'*  snd  thst  the  court  clerks  were  slresdy 
psrt  of  the  c^t^systc*.    The  Crants  snd  Contrscts 
Office  further  stated  thst  even  though  the  job  sheets  did 
not  list  clerical  duties,  the  Chief  Judge*  who  supervises 
the  Adult  Court  steff,  stated  that  the  stsff  identified 
to  use  the  typewriters  would  utilize  the  typewriter  lOOZ 
of  the  tlae.    The  Phoenix  Ares  Of f ice  etstcd  that  the 
Tribe  would  hsve  to  write  s  letter  of  Justification  of 
who  wss  to  use  the  second"  typewriter  snd  also  submit 
written  confirmation  froa  the  Superintendent  of  the* 
Pasago  Agency  tftat  cost*  were  incurred  from  January  I, 
1981.    The  grant  would  not  be  awarded  until  this  was 
done.  1 


22u 


216 


April  16,  19$°1  -    A  phone  call  was  recxivcd  fro*  the  Phoenix  Area  Office 

Co  Che  Cranes  and  Contracts  Office  which  notified  the 
Tribe  that  they  (Phoenix  Area  Office)    had  not  received 
*  #any  documentation  froa  the  Tribe  regarding  the  ysc  of 

the  second  typewriter  and/or  confirmation  that  costs 
were  incurred  frc3  January  I,  1981.    Present  ih  the 
Grants  and  Contracts  Office  was  the  Chief  Judge,  Henry 
,    Manuel  of  the  AdulC  Courts  who  answered  the  questions 

which  the  PhoenK  Area  Office  was  requesting.    Judge  •  * 

Manuel  assured  the  Area  Office  that  the  court  clerks  % 
and  Bailiff /Process  Server  would  be  utilizing  the  type- 
writer at  least  1002* of  the  tioc  due  to  che  workload 
which  the  Adult  Court  carries.    Judge  Hanucl*a}so  assured 
,  the  Area  Office  tiat  costs  have  been  incurred  froa 

'  January  1 ,  1981.  " 

NOTE:    The  Grants  and  Contracts  Office  currently  has 
only  one  staff  person  who  works  on  addressing  all  the 
problem  areas  in  not  only  the  BIA  contracts/grants  but 
also  all  other  federal,  state,  etc.,  contracts  and  grants 
for  the  Papago  Tribe. 
April  17,  l$8l      \  -»  The  Papago  Agcnc>  Superintendent  sent  a  letter  to  the 

Phoenix  Area  Office  to  vtfrify  that  the  Papago  Tribe 
incurred  costs  under  the  Adult  Court  grant  since  January 
1,  1981.    Also,  on  this  date,  the  Adainistrator  for  the 
Grants  and  Contracts  Office  handcarricd  the  Agricultural 
Extension  Services  Contract  to  the  Phoenix  Area  Office 
and  tried  to  request  that  the  Adult  Court  grant  package 
be  put  together  so  that  this  could  be  handcarricd  back  to 
•     the  P*apsgo  Tribe.    The  Phoenix  Area  Office  stated  thst  it 
*  still  was  not  in  grant  award  form  and  that  it  would  be 

1  mailed  when  ccoplcted. 

April  23,  1981     »  -    The  Adult  Court  Grant  Award  was  received  by  the  Papago  Tribe. 

THIS  GRANT  HAS  BEEN  AWARDED.     COPIES  OF  THE  CORRESPONDENCE  WERE  NOT 
DUPLICATED  FOR  INCLUSION  IN  THIS  CHRONOLOGY. 
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CHRONOLOCY    for  the 

Agricultural,  Stock  and  Range  Management 
Extension  and  Education  Services 

Contract  N'o.  H50CH202293 

Contract  Amount  $135,400 

FY-81 

June  25,  1980  -    Submission  of  FY-81  P.L.  93-638  Rccontract  Proposals 

v  to  the  Papago  Agency  for  the  following: 

1.    Papago  Children's  Hoae,  2.  Agricultural  Services, 
3.    Tribal  Court,  A.  Enrollment  Prograa,  5.  J. O.K. 
Education,  6.  Rehabilitation  Center,  7.    Tribal  Work 
Experience^ Program  (IWEP),  8.    Cooaunity  Education* 
9/  Detention  and  Dispatching  Services,  10.  Early 
,    ChiMhood  Education,  11,  Papago  faros 

Augtfst  18,  1980  -    Rcsubaitta^  of  FY-81  P.L.  9^638  Contract  Proposals, 

all  the  recontract  proposals  were  resubmitted  to  the 
•  Area  Office  in  accordance  with  the  new  format  mandated 
by  the  Phoenix  Area  memorandum  dated  June  25,  1980 
with  the  exception  of  the  J0M  Contract. 

March  02,  1981  -    Papago  Tribe  received  .the  signed  contract  sward, 

for  Agricultural  Extension  Services. 
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CHRONOLOGY    for  the 

PAPAGO  FARMS 
Contract  No.  HSOC1402297 
Contract  Anount  $926,044 
FY-81* 


June  25,  1980 


August  18,  1980 


•March  06,  19S1 


-  Submission  of  FY-8!  P.L.  93-638  Rccontract  Proposals 
to  the  Papago  Agency  for  the  following: 

1.    Papago  Children's  Hone,  2.  Agricultural  Services, 
3.    Tribal  Court,  4.  Enrollment  Program,  5.  J.O.H. 
Education,  6.  Rehabilitation  Center,  7.  Tribal  Work 
Experience  Prograa  (TVEP) ,  8.    Coasaunity  Education, 
9.    Detention  and  Dispatching  Services,  10.  Early 
Childhood  Education,     11.  Papago  Farms 

-  Resubmittal  of  FY-81  P.L.  93-638  Contract  Proposals, 
all  the  rccontract  proposals  were  resubmitted  to  the, 
Area  Office  in  accordance  with  the  new  format  aaAdatcd 
by  the  phoenix  Area  memorandum  dated  June  25,  f§80 
with  the  exception  1of*^thc  J0M  Contract.  ^ 

-  Papogo  T,ribe  received  the  signed  /ontfact  award  for 
Papago  Tarns.  < 
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POSITION  PAPER  ON  PROPOSED  NIW  REGULATIONS  CONCDWDK  P.L.  93-638 

) 

The  Papago  Tribe  of  Arizona  would  like  to  poin$out  that  in  the  past,  regulations 
published  in  the  Federal  Register  allowed  45  days  for  conrcnt,  thereby  allowing 
sufficient  tims>  for  adequate  research.   This  has  not  been  the  situation  this  year. 
We  protest  inadequate  time  for  valid  and  appropriate  ccrrent. 

* 

Our  ccmrents  on  the  Proposed  Regulations  are  as  follows:  ' 

We  are  concerned  that  the  changes  in  93-638  to  accomodate  provisions  set 
forth  in  9S-224  are  in  violation  of  the  self-determination  concept  as 
•      mandated  in'p.L.  93-j538.    p.U  95-22M  does  not  address  Indian  sovereignty 
or  procedures  to  grant  directly  to  Tribal  Governing  bodies-  thereby  following 
the  concept  of  Federal  -Trust  Responsibility  and  Historical  Direct  Relations. 
One  possibility  is  to  recognize  the  tribal  entities  as  the  51st  State  and 
^  accept  the  Secretary  of  Interior  as  Governor  for  administration  of  Block 
Grams.    However,  we  arc  reluctant  to  accept  the  Bureau  of  Indian  Affairs' 
as  Block  Grant  adndnistrator  because  of  t^eir  loss  of  credibility  with  the 
Tribes,  i.e.,  their  nost  recent  arbitrary  and  capricious  actions  in, 
dealing  with  the  budget  cuts. 

We  feel  that  the  BIA  administrations  self  interest  has  become  paramount  in  their 
actions.   They  have  failed  to  dbrrply  with  procedures  mandated  by  Federal  Regula- 
tions and  are  refusing  to  attempt  to  comply.    Example:  BLVEduoation  was  to  have 
ISEP  (Indian  School  Equalization  Program)  Formula  Funding  in  place  by  1980  for 
Early  Childhood  Programs  on  the  reservation  and  budgeted  for  those  programs  in 
PC  1982,   This  was  not  acconpli^ed  and  no  plans  are  forthcoming  to  accomplish  it. 

Perhaps  our  comments  on  the  present  changes  in  regulations  will  also  be  an  exercise 
in  futility.    If  our  comrents  and  recommendations  are  included,  will  they  be 
implemented  or  patently  ignored /as  may  many  of  the  present  regulations. 
„    .     .  -  I  « 

This  is  either  a  result  of  tragically  inept  ancf  inefficient  administration  or  a 
deliberate  attempt  to  subvert^fhe  indent  of  Congress. 

We  endorse  Secretary  Watts^tatement  in  the  letter  dated  May  8,  1981,  signed  by  " 

James  F.  Canon:  . 

"In  conversion  from  a  contract  (i.e.,  procurement)  rode  to  a  grant 
<i*e. ,  assistance)  posture  we  will  bring  about  a  subtle  though  major 
change  in  the  internal  manner  in  which  the  Bureau  will  carry  out  its 
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monitoring  and  fiscal  accountability  responsibilities.    The  line  officers 
of  the  Bureau  will  have  primary  respo*  sibility  in  the  gran^re-application, 
•application,  award  and  post  award  processes  involved.    The  award  of  the 
grant  will  be  nude  by  line  officers  ra-.-ier  than  the  contract  officers." 

Those  line  officers  should  be  agency  superintendents  responding  directly  to  the 
Tribe  and  to  the  Connussioner  in  Washington.    Area  Office  should  only  furnish 

1  V 

»  technical  assistance  if  requested. t 

The  Papago  Tribe  also  requests  that  this  ag^-scy  be  furnished  with  a  competent 
superintendent  acceptable  to  the  Papago  Tri_e  rather  than  an  acting  superintendent 
who  is  at  the  agency  only  one  or  two  days  per  weak.    This  condition  has  existed 
over  1U  months.  ^  % 

We  have  reviewed  the  solicitors  opinions  of  April  2&,  1981,  on  "Indian  Self- 
Determination  and  Educational  Assistance  Acs . "   While  we  find  the  learned 
» solicitors  opinion  well  founded  in  h^s  stat^ent  of  the  law,  we  take  issue  with 
has  opinion  that  P.L.  9S-22U  must  prevail  as  a  later  expression  of  Congress, 
since  in  nb  section  of  the*  law  does  it  expi^ssly  refer  to  Indian  Tribes  directly 
or  by  inference.  . 

Attachment  B  *  f 

771.6  Definitions 

"References  to  Tribal  Governmant  and  trust  deleted,  Repetitive  of 
overall  BIA  Policy."  * 

We  definitely  oppose  the  above .    Law  and  regulations  are  redundant  by  nature  but 
they  do  provide  a  specific  mindate  while  policy  is  as  concrete  as  a  vagrant  treeze. 
We  require  specificity  m  references  to  Tribal  Governments  and  trust  responsibility. 

271.3   We  approve  of  this  section  and  insist  that  ,it  be  complied  with,  especially 
"(a)  consulting  with  Indian  Tribes,  and  national  and  regional  Indian 
organizations."   However.,  delete  the  words,  "to  the  extent  practicable." 
This  leaves  an  open  opportunity  for  the  BIA  to  meet  only  with  those 
captive  organizations  that  will  always  agree,  (b)  change  "30  days"  to 
read  US  days. 

271,1?  Add  (7)  Programs  or  parts  of  progrars  determined  by  the  Tribal  Governing 

Body  to  be  in  the  bes^nt crest  of  the  Indian  Tribe  where  sufficient  funding 


* 
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is  available  or  wh*re  funding  can  be  irate  available  by  discontinuance  of 
a  Bureau  program  not  within  Tribal  interest.     *  - 

271.  lu  (>t)  odd  "copies  of  agency  monthly  b-dget  prir touts  arvJ  Area  Office  budget 
print  outs."  * 

271.16  Add  to  (a)  "Tribal  originated  pragr^s  to  replace  or  supercede  present 
Bureau  Prograrc."  • 

271.19  Delete  and  insert  following  /T 

«  *  c 

A.    Superintendent  shall  award  and  administer  grants  in  accordance  with 

policy  and  procedures  published  25  CTH  2£l,  Grants  under  Section  102  of  the  Indian 

Self -Detemuiat ion  Act,  and  in  this  Manuel.  .  / 

i  * 

#  B.    Application  Complete  -  No  Declination  Issues.   When  "the  Superintendent 

detemmes  that  the  tribal  organisation  has  submitted  a  completed  application,  that,^' 
no  additional  information  is  required,  and  that  no  declination  issues  exist,  he  ' 
shall  provide  written  notification  of  tnis^to  the  tribal  organization  and/or  triltol 
governing  body.    The  Superintendent  shall  begin  negotiations  and  award  a  grant 
, within  30  days  of  the  notification  to  the  applicant  unless  a  later  date  is  mutually  . 
agreed  upon.  *  , 

C.    Negotiations.    The  dictionary  definition* of  negotiation  is  "to  confer, 
bargain,  or  discuss  with  a  view  to  reach  an  agreement."    In  the  broader  Federal  ^ 

'  *  9 

procurement  sense,  procurciKnt  fly  negotiation  is  the  art  of  arriving  at  a  common 
understanding  through  bargaining  on  <he  essentials  of  a  contract  such  as  delivery,  , 
work  requirements,  pricAp  and  terms.  v 

The  Bureau's  technical  and  administrative  personnel,  including  Grant  Officers,  may  * 
be  called  upon  to  assist  tribes  An.  (1)  developing  their  "638"  applications -y  (2) 
"rectifying  declination  issues,  and  (3)  establishing  tribal  management  systems. 

The  most  conron  misconception  is  that  grant  price  is  the  only  negotiable  item.  For 
example,  a  given  tribe  knowledgeable  of  the  available  dollars  for  a  Bureau  program 
nay  want  to  develop  its  own  program  requirements .    Once  their  application  for  a 
grant  is  approved  the  tribe  may  conclude  that  any  subsequent  negotiation  is  fruit- 
less.   On  the  contrary,  the  negotiation  of  the  work  statement  describing  the  plan 
of  operation,  the  special  and  general  provisions  is  equally  if  not  more  inportant. 
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Negotiations  are  necessary  so  that  both  parties  are  in  agreererit  and  have  a  clear 
understanding;  of" how,  wten  and  where  the  wcrkis  to  be  perf erred  as  well  as  the 
respective  reapers ibilifies  of  the  Bureau  and  the  tribe. 

D.   Award  Process.    At  the  completion  of  the  negotiations,  the  grant 
document  will  be  prepared  in  accordance  witn  any  agreements  reached.    Are  will 
'be  taken. to  assure  that  the  grant  document  accurately  reflects  what  vas  agreed 
to'  during  negotiations,  that  all  required  cr  special  clauses  have  been  included, 
and  that  a  copy  of  the  authorizing  resolution(s)  Iron  the  tribal  governing  body 
is  attached  to  and  made  a  part  of  the  document.  4  ,  «■» 

When  the  authorizing  rcsolution(s)  required)  review  of  the  grant  by  the  tribal 
governing  body  prior  to  award,  a  copy  of  the  grant  will  be  sent  to  the  'tribal 
governing  body  m  accordance  with  the  resoljtion  pridr  to  submission  to  the 
-  tribal  organization  for  signature.    If  the  tribal  governing  body's  resolution 
does  not  require  review  prior  to  award,  this  step  will  be  omitted. 

A  copy  of  the  transmittal  letter  to  the  renewing  tribal  governing  body  shall  be 
sent  to  the  applicant  if  different  than  the  tribal  governing  body  so  that  the 
status  of  the  grant  process  can  be  contDunicated.    In  the  transmittal  to  the  tribal 
governing  body^an  indication  of  the  time  remaining  for  the  Bureau  to  award  a  grant 
-  without  violating  the  tunc  constraints  impesed  by  the  regulations  shall  be  given. 
,  This  time  can  be  extended  only  at  the  request  of  the  applicant,  but  the 'applicant 
'should  be  aware  of  the  tribal  governing  bocy's  review  requirements  in  the  author- 
izing resolution  and  will  have  requested  sufficient  time  to  allow  for  this  review. 
The  authority  for  grant  approval  is  conditional  until  the  tribal  governing  body 
has  .agreed  to  the  document  itself.    Upon  receipt  of  the  grant  document,  the  tribal 
,  governing  body  should  ccrplete  its  review  in  accordance  with  ♦established  tribal 
procedures. 

Comments  or  suggestions  on  the  document  must  be  made  in  writing  to  the  Superintendent. 
Copies  of  these  coxents  may  be  forwarded  to  the  applicant  by  the  tribal  governing 
body  if  it  so  desires. 

Following  the  review  by  the  tribal  governing  body,  the  grant  document  and  any 
comments  made  by  the  tribal  governing  body  will  be  sent  to  the  applicant  tribal 
organization  for  its  review,    If  the  tribal  governing  body's  comnents  are  not  of 
a  substantive  nature,  the  Superintendent  my  incorporate  the  contents  by  modifying 
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the  grant  document However,  the  applicant  must  be  m3de  aware  of  these  minor 
modifications.m  the  letter  transmitfiog  the  document  and  the  trifcrl  governing 
body's  ^consents     If  the  cements  are  substantial  and  generate  raj  or  revisions 
■   to  the  grant,  the  applicant  and  the  grant  office  will  re-enter  ^negotiations.  If 
t     the  tribal*  governing  body  wishes  to  ro-def  ine  the  scope  of  the  grant  to  be 
something  different  than  originally  authorized  and  defined  during  the  original 
negotiation  of  the  contract,  it  can  do  so  only  through  a  resolution  passed  by 
the  tribal  governing  body. 
i  § 

In  caces»of  disagreement  between  the  applicant  tribal  organization  and  the  tribal  " 
gwemirfc  body,  these  differences  must  be  resolved  by  those  to  parties  before  the 
Bureau  will  award  a  grant.  > 

When  the  tribal  organization  has  carpi e ted  'its  review  of  the  grant  document  and 
there  are  no  problems  with  any  modifications  that  may  have  been  made  on  th«  basis 
of  tribal  governing  b«dy  cements,  it  should  sign  the  grant  ard  return  it  to  the  ' 
Superintendent. "  If  there  are  modifications  which  must  be  clarified  or  with  which 
V  ^the  applicant  does^noi  agree,  it  should  cortact  the  Superintendent  tq  resolve  any 
differences  prior  tcv>igning. 

'    Upon  receipt  of  .the  signed  firant,  the  Superintendent  shall  review  the  document  to 
see  if  any  modification  has  been  made.    If  there  are  no  changes,  or  if  there* have 
been  only  minor  changes  which  do  not  substantially  modify  the  grant  and  thus  do 
not  require  further  negotiation,  the  Superintendent  shall  sign  the  grant  on  behalf 

,    of  the  Bureau  and  distribute  copies  in  accordance  with  local  requirements. 

E-    Appointment  of  Grants  Officer  Representatives. 

1*    Pre-Award  Duties.    The  Superintendent  is  responsible  for  ensurlr^ 
that  grant  agreements  are  reviewed  and  ^ejeecuted  in  accordance  with'applicalbe  laws, 
regulations  and  sound  business  practices.    The  Superintendent  is  responsible  for 
.adTunioterjng  grant  projects  until  completed  and  is  responsible  for  ensuring  that 
additional  actions  are  taken  prior  to  closing  out  grants  and  retiring  grant  records. 
Certain  tasks  may  be  performed  by  staff  under  supervision  of  the  Superintendent  and 
certain  functions  may  be  delegated  to  a  representative  of  the  Superintendents  provided 
that  such  responsibilities  are  clearly  defined  in  writing.    Such  representatives  are 
designated  as  !{Grants  Officer  Representatives"  (GORs). 
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The  GOR  may  ^  be  appointed  from  Area  Office  staff  or  f rfcm  Agency  staff  depending 
upon  the  nature  of  the  grant  project ,  Area  and  Agency  staff  limitations  and 
individual  expertise.    Appointment  of  the  GOR  is  a  responsibility  of  the 
Superintendent  but  appointment  shculd  be  made  with  approval  of  the  Area  Director 
if  Area  personnel  are  involved  and  should  be  ccmpatable  with  the  Tribe.    It  is 
advantageous  to  appoint  a  GOR  during  the  application  review  process.    An  early 
appomtaent  affords  the  GOR  an  opportunity  to  become  familiar  with  the  proposed 
project  and  to  provide  assistance  in  resolving  preawartf  problems.    All  of  the 
following  procedures  shall  be  included  when  establishing  responsibilities  for  G0R*s. 

2 .  Insofar  as  practical ,  the  Agency  Superintendent ,  will  appoint  an 
employee  to  serve  as  GOR  at  the  time  the  Superintendent  receives  the  grant  applica- 
tion or  letter  of  intent  from  the  tribal  organization  or  tribal  governing  body. 
That  agency  cnployee  should  participate  in  the  Agency  Office  review  of  the  applica- 
tion in  order  to  gain  maximum  familiarity  with  the  project  prJwr  to  funding. 

3.  The  Superintendent  will  formally  appoint  the  COR  by  letter.  The 
GOR  shall  sign  and  return  a  copy  of  that  letter,  signifying  understanding  and 
acceptance  of  the  responsibilities.  M 

f.    Agency  .Superintendent  for  Education.    Section  A,  B,  C,  D  6  F  apply 
to  the  Agency  Superintendent  for  Education?^ 

The  Agency  Superintendent  provides  administrative  support  services  to  the  Agency 
Superintendent  for  Education. 

G.    Indian  Technical  Assistance  Center.    When  the  Superintendent  deter- 
mines that  the  tribal  organization  has  submitted  a  completed  application  to  enter 
into  a  grant  agreement  for  all  or  part  of  the  Indian  Action  Team  program,  the 
Agency  Superintendent   will  forward  the  original  file  to  Chief,  Indian  Technical 
Assistance*  Center  for  review  and  a  copy  of  the  file  to  the  Area  Office  for 
information  purposes.  „  ^ 

After  receiving  an  application  to  grant  for  all  or  part  of  the  Indian  £fion  Team 
program  and  the  comments  and  recommendations  of  the  Chief,  Indian  Technical 
,  Assistance  Center,  on  the  application,  the  Director,  Office  of  Tribal  Resources 
Development ,  shall  take  all  actions  required  of  an  Agency  Superintendent  by  para- 
graph (B),  (C)  and  (D)  of  this  section. 
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H.    Construct  icn  Building  and  I'-jliti^s  Program.    Vhen  the  Su^>rintcndent 
determines  that  the  tribal  organisation  ha3  submitted  a  ccropleted  application  to  ^ 
cnttr  into  a  #-ant  agreement  for  all  or  part  of  the  Construction,  Building  and 
Utilities  program,  the  Superintendent  will  forward  the  original  file  to  the  Division 
of  Jollities  Engineering  for  review  and  a  copy  to  the  Area  Office  for  information 
purposes . 

\ 

After  receiving  an  application  to  enter  into  a  grant  agreement  for  all  or  part  of 
the  Construction,  Building  and  Utilities  program  which  is  grantable  under  this  part 
and  v'-iich  the  responsibil ity*of  the  Division  of  Facilities  Engineering  and  the 
cororents  and  reoonrnondat ions  of  the -Chief,  Division  of  Facilities  Engineering,  on 
the  application,  the  Director,  Office  of  toinistration,  shall  take  all  action  of 
an  Agency  Superintendent  by  paragraphs  (B),  (C)  and  (D)  of  this  section. 

271.20  Delete  and  ^bstitute  the  following- 
*  A.    Criteria  for  Declination. 

(1)  The  Cormissioner  may  decline  to  award  a  grant  only  for  the 
specific  causes  given  paragraph  (b)  of  this  section.    The  burden  of  proof  is  on 
the  Commissioner  to  demonstrate,  through  sU>stantial  evidence,  that  one  of  the 
specific  grounds  for  declination  exists  ard  that,  therefore,  the  application  must 
be  declin*3d. 

(2)  The  CcT^ussioner  may  decline  to  award  a  grant  when: 

(a)  It  can  be  demonstrated  by  the  Bureau  by  substantial 
evidence  that  the  program  will  yield  results  which  will  be  deleterious  to  the 
welfare  of  the  Indian  people  to  be  served.  ♦ 

(b)  The  application  indicates  that  the  applicant  has  no 
procedures  to  assure  tnat  services  and  assistance  shall  be  provided  to  the 
Indians  affected  by  the  grant  in  a  fair  and  uniform  manner. 

Such  procedures  include  eligibility  criteria  for  a  tribal  member. to  receive  services; 
recordkeeping  adequate  to  verify  the  fairness  and  uniformity  of  services  in  case  of 
formal  complaints ,  and  adequate  complaint  orocedure  available  to  all  Indian  affected-, 
and  those  rights  the  individual  will  retain  following  the  complaint. 

(c)  Adequate  protection  of  trust  resources  is  not  assured.  \ 
Criteria  for  determining  if  there  is  adequate  protection  of  trust  resources  are 
give^271.3M.  * 
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'  (d)   The  proposed  project  or  function  cannot  be  properly 

completed  or  maintained  by'the  proposed  grcjit. 

(e)    The  application  is!  not  within  the  purview  of  P.L.  $-638, 
Section  10?  (a)  and  20  BIArt  1.6,  definitions. 

(3)    In  arriving  at  his  fitting,  the  Ccmnissioner  shall  consider 
whether  the  triba^  organization  would  be  deficient  in  performance  with  respect 
to  the  factors  Jisted  in  this  paragraph.  / 

(a)    Equipment,  buildings  and  facilities'.    The  s#me  standai* 
with  regard  to  buildings,  facilities,  or  equipment  shall  be  applied/ to  tribal 
organizations  that  have  previously  been  applied  to  the  Bureau.    As /provided/in 
271, U«»  the  Bureau  shal}  make  available  the  use  of  all  equipment  wrfloh  hasyteen 
ailccated  to  the  operation  of  the  program  by  the  Bureau  in  the  pa^t,  unless  the 
Bureau  proves  the  provision  of  the  equipment         seriously  interfere  with  the 
Bureau's  jibility  to*  provide  services  to  Indian  people  in  nongrante^ 
Where  equipment  is  shared  by  the  programs  to  be  granted  and  other  rri^ranted 
programs,  equipment -sharing  or  other  suitable  arrangements  shall  bd  stated  in  the 
grant  agrearent .  »  ^ 

(h)    Bookkeeping  and  accounting  procedures./  It  must  be  clearly 
demonstrated  by  the  Bureau  that  the  Tribal  organization  does  not  have  or  cannot  set 
in  place,  an  accounting  and  bookkeeping  system  which  will  be/adequate.  Actual 
performacce  of  tribal  bookkeeping  and  accounting. systems  ureter  prior  year  will  be 
considered  in  this  determination. 

(c)    Substantive  knowledge  of  the  pryferam. 

(i)  Where  the  tribal  organization  proposing  to  grant  is 
the  tribal  governing  body  and  the  program /unction  to  be  granted  is  a  tribal  ^ 
governmental  function,  theru  shall  be  an  absolute  prWumption  that  the  tribal 
governing  body  has  substantive  knowledge  of  the  program  or  function.  , 

(ii)  - Where  the  tribal  organization  is  not  the  tribal 
governing  body  or  the  program  or  function  is  rfct  a /tribal  governmental  function, 
the  tribal  organization  shall  be  presumed  to  have /substantive  knowledge  of  the 
program  if  the  tribal  organization  meets  one  or  nLro  of  the  following  conditions: 

'  (a)    the  tribal  orga/iization  has  adequately  managed  a 
similar  program  before.  f 
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*  (b)   The  tribal  organization  v;hich  is  to  nonage  the 

project  po-,seo^es  by  virtuv  of  its  knowledge  and/ or  experience  substantive  fcn<3w-  . 
ledge  of  the  program.  » 

•         (c)    The  tribal  organisation  has  beycm  a  consumer  of 
such  services  in  the  paot  and  thus  hi^  developed  an  understanding  of  the  issues, 
involved  with  the  program  sufficient  to  enJt)le^it  to  effectively  carry  out  the 
operation,  and,  the  trilal  organization  car  secure  through  the  resources  of 
Bureau  staff  or  other  resources  >  the  training  in  the  .particular  subject  area 
which  will  develop  its  substantive  knowledge  of  the  program. 

(d)    Comrunity  support.    Before  the  Bureau  can  enter 
into  a  grant,  there  Bust  be  a  request  nade  in  accordance  with  271.15.    The  tribal 
governing  body's  resolution  under  271.15  shall  be  presumed  to  dentins trate  that 
there  is  c*omriunity  support  for  the  proposed  grant.    Unless  it  can  be  demonstrated 
by  substantial  evidence  that  there  is  a  lac*  of  connunity' support  for  the  grant  and 
the  lack  of  support  will  result  in  unsatisfactory  services,  inadequate  protection 
of  trust  resources  or  impossibility  of  ser/ice  maintenance,  the  tribal  governing 
body's  resolution  shall  be  deemed  conclusive. 

u  (e)    Adequacy  of  trained  personnel.    The  adequacy  of 

trained  personnel  available  to  the  tribal  organization  to  carry  out  the  proposed 
grant  will  be  prt>3uned  if  any  of  the  follo.ing  conditions  exist' 

(i)  If  .the  tribal  organization  has  a  personnel  * 
system  that  prescribes  miaurun  occupational  qualification  standards  which  insure 
equal  access  to  all  qualified  tribal  members,  procedures  for  the  selection  of 
personnel  on  the  basis  of  such  stand^gdsi  and  the  personnel  to  be  used  under  the 
proposed  grant  are  to  be  employed  under  the  personnel  system. 

(ii)  If  there  is  no  tribal  personnel, system,  it  will 
be  assumed  that  the  personr>**l  to  be  employed  under  the  proposed  grant  are  adequately 
trained  if  the  tribal  organization  has  established  position  descriptions  for  key 
personnel  to  be  employed  undar  the  "grant  and  agrees  to  establish  a  personnel  system 
similar  to  the  on©  described  in  paragraph  (c)  (5)  d)  of  this  section. 

i 

(f)    Other  necessary  components  of  grant  performance. 

( i )   All  other  necessary  components  of  grant  perfor- 
mance/will  be  deemed  to  be  met  unless  a  tribal  organization: 

/  (a)    Does  not  agree  to  develop  an  adequate 


/ 
/ 
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personnel  system  that  provides  v>lect  ion  standards  which  insure  equal  access  to 
all  qualified  tribal  members, 

(b)         not  agreed  to  establish  and  maintain 
a,  prcjv>.r*y  rranafcerr^t  syster  as  required  m  25  CFR  Part  276. 

(c>   Has  not  agreed  to  keep  such  records  and 
matfe  iv^.rt  .  required  by  2S  CF"R  Part  ?76  c-  to  ma**  such  reports  and  information  • 
availably  to  Indian  clients      required  by  the  front  agreement.  * 

,  (n)  All  "'other  recessary  components"  have  been  speci-  • 
ficaUy  identified  in  this  "Section.    Ko  ot^er  ccrpor^nts  shall  be  defined  which  nay 
s*>rve  as  a  hasio  for  dcclr-^ion  unless  tY  >y  are  added  to  these*  regulations  by 
revr  icn  or  a^rct^enj  of  thj  regulations^ 

(d)  Prc,nram  plans  and, designs  of  tribal  organ- 
ist _.rsb  f^r  gran;  operation  ol  Bureau  wv;pram&  or  ports  ray  be  inconsistent  with 
oLVr  paru  of  this  chapter  if  a  waiver  is  obtained  from  the  Commissioner. 
Jncon:>ir>ten<  l«>s  Ivtwn  such  plarv>  and  dec^^nsyand  Bureau  manuals,  guidelines  or 
oth~r  precede',  that  arc  appropriate  to  frograns  or  parts  of  programs  operated  by 
.the  B-rr^au  an*  not  grounds  for  declination.  ,. 

(e)  Tribes;  or  tribal  organizations  acting  under 
delegated  aufhVity  fur.^mt  to  ?71.1£>  (b)  (?)  (vii);  may  request  from  the 
Ca^^aorer  1  wriv-  »  ur,J?r  ?S  OR  1.?  of  any  regulations  in  this  Chapter.  / 

m  \  T 

«(f)    Bur*jai  officials  may  not  decline  to  enter 

into  a  grant. with  a  tribal  orftini^atioo  because  of  any  objection  that  could  be  * 

ov^rcVe  through  the  grant, 

t  t 

Withm  60  day.,  aftr>r  receiving  the  application,  or  renewal,  the  Bureau  will  approve 
the  acquest,  utiIpss  tho  Ccnruss ioner  notifies  the  applicant  that  the  request  cannot 
be  aco.>pt.-d  b*»cau*e  th<>rv  ar»  insjf f lcient  funds  or  there  are  declination  issues 
(see  Sec.  ?17.?0)  involved     Hie  notice  shUl  be  in  writing  and  shall  contain: 

A.  Identification  of  th<>  specif  c  object  ions  that  the  grant  cannot 
be  entered  into. 

B.  Specific  reo/ntndat  ions  on  actions-required  by  the  applicant  to 
ov»>to'/*>  objections  and.. a  descYiptioiy>f  fe  nature,  scope  and  source  of  the' 
technical  a«ssitafcee  which  will  be  available  to  overcome  objections. 
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C    Superintendents  Recofrmendat ions  to  decline. 

1.    If  the  Superintendent,  the  applicant  and  the  tribal  governing 
body  fail  to  resolve  the  declination  issues,  the  Superintendent  shall  prepare  a 
written  realisation  to  decline  and  subrr.it  sans  to  the  Tribe  prior  to  forwarding. 

This  recorrrendation  shall  contain  at  a  nrinimum,  the  following 
inform  t  ion-  % 

f 

^    Identification  of  specific  objections,  categorized  under 
one  or  more  of  the  declination  factors  set  forth  in  271.20. 

,  (*>)    Specific  recenjnendations  on  actions  required  by  the 

applicant  or  tribe,  to  overccce  objections. 

(c)  Descriptions  of  the  nature,  scope  an*  sCurce  of  the  tech- 

.  nical  assistance  which  has  been  provided  or  offered  by  the  Bureau  to  assist  the 

tribal  organization  to  overcome  declination  objectic-is. 

• 

(d)  Copies  of  all  correspondence  between  the  Agency,  area 

and  applicant.' 

D.  •  The  written  rcoccrmendation  to  decline  to  enter  into  a  grant  agreement 
shall  be  forwarded  to  the  Coffrnissioner  of  Indian  Affairs  through  the  Area  Director. 

E.  Agency  Superintendent  for  Education.    Section  A  and  B  apply  ffc>  the 
Superintendent  for  Education. 

The  Agency  Superintendent  and  the  Area  Office  Education  Program  Administrator 
provide  support * services  to  the  Agency  Superintendent  for  Education. 

271.21   Change  to  read:  jr 
271.21  Approval. 

Within  60  days  after  receiving  the  application,  6r  renewal,  the' Bureau  will 
approve  the  request,  unless  the  Ccmrdssioncr  notified  the  applicant  that  the  request 
cannot  be  accepted  because  there  are  insufficient  funds  (in  such  cases  available 
I  M  P  L    fund's  may  bo  used  to  augTrent  apr^opriated  fureh)  or  there  arc  declination 
issues  (See  Section  271.20)  involved.    Thetnotice  shall  be  in  writing  and  shall 
contain*  * 
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Add  the  following: 

1.    Insufficient  funds. 

A.    Insufficient  Rinding.    If  funds  arc  not  available  at  the  Agency  to 
adequately  finance  the  proposed  grant  without  significantly  reducing  services  under 
the  nongranted  programs  or  parts  of  progran,  the  Superintendent  shall  so  notify 
the  applicant  in  writing  and  offer  alternative  solutions  to  the  funding  problem, 
The  applicant  ray  propose  'alternative  solutions  to  solve  the  fending  problem. 
Upon  receiving  written  notice  of  the  applicant's  choice  of  altemative(s) ,  the 
Superintendent  and  thctrihe  shall  determine  whether  the  alternative(s)  chosen  will 
solve  the  funding  problem.    If  the  applicant's  choice  of  alternative (s)  is  sufficient 
to  solve  the  funding  problem,  or  if  the  solution  involves  reprogranTning  which 
requires  congressional  action,  the  Superintendent  shall  take  the  actions  in  para- 
graphs (2)  (d)i  or  (e)  of  this  section,  as  appropriate.    If  the  applicant's  choice 
of  altemative(s)  will  not  solve  the  fundirg  problem,  .the  applicant  shall  be  notified 
in  writing  and  will  be  asked  to  reconsider  the  matter  and  select  another  choice. 
After  the  applicant  has  reconsidered  and  notified  the  Superintendent  in  writing  of 
its  second  choice  of  alternative(s) ,  the  Superintendent  shall  determine  whetter  the 
applicant's  choice  is  sufficient  to  solve  the  funding  problem.    If  the  Superintenoent 
determines  that  the  applicant's  second  choice  of' altemativeCs^  will  not  solve  the 
funding  problem,  or  if  the  applicant  refuses, to  We  a  selection,  the  Superintendent 
will  refer  the  funding  problem  to  the  toq&sioner  for  a  decision.   The  Superinten- 
dent  shall  notify  the  applicant  of  the  iVferral  in  writing.    An  additional  15  days 
shall  be  allowed  for  the  Superintendent  \p  try  to  resolve  the  funding  problem.  The 
alternative  offered  by  the  Superintendent)  ray  include  the  following  which  can  be 
used  alone  „or  in  combination  to  solve  the^ funding  problem 

(1)  The  Bureau  may  make  a^atlzflrie^additional  funds  resulting  from 
savings  in  other  Bureau  programs,  subject  to  established  reallocation  or  repro- 
granrTung  procedures  or  I  V  P.L  Funds  may  I*  used  to  augrent  appropriated  funds 

(2)  I.M.P.L.  funds  ray  also  be  used  to  augment  inadequate  appro- 
priated furfis.  0 

(3)  The  rcibe(s)  nay  obtain  grant  funds  under  part  272  of  this 
chapter  to  cover  any  initial  "start  up"  cost  included  in  the  proposal. 


o  235 


ERIC 


231 

CO    rhe  Bureau  may  redesign  or  corsolidate  operations  involvirrg 
nongranted  programs  or  parts  of  program. 

(5)  The  tribe (s)  may  redesign  the  grant  proposal  or  consolidate 
all  or  ports  of  the  propo^.l  with  other  tribal  programs. 

(6)  Th~  tribe(i>)  may  obtain  additional  funds  from  sources  outside 
the  Bureau  to  supplement  the  Bureau  funds  available  to  finance  the  proposal. 

(7)  The  tribe(s)  nay  accept  low?r  service  levels  under- the  proposed 
grantor  under  the  nongranted  programs  or  ports  of  programs,  except  where  such 
lower  Lrvels  are  inconsistent  with  the  requirements  of  regulations  or  statutes, 
throusb  reallocation  or  ^programming  of  Bureau  func£. 

(8)  The  tribe(s)  may  choose  to  withdraw  the  contract  proposal  and 
allow  the  Bureau  to  continue  to  pperate  the  program  either  a?  presently  operated' 
or  as  redesigned  by  the  tribe(s). 

If  funds  are  available  at  the  Agency  to  adecuately  finance  the  proposed  grant 
without  significantly  reducing  services  under  the  nongranted  programs  or  parts  of 
progrars,  fhe  Superintendent  shall  make,  in  wi*in3  to  the  applicant  and  the  tribal 
governing  body  those  rccc/rrr^ndations  which  ^e  determines  are  needed  in  order  to 
avo^id  possible  declination  and  f,hall  indicate  the  technical  assistance  available  ■ 
from  Xhi  Agency  Office  to  correct  any  deficiencies.    This  action  shall  also  be  ■ 
taken  vithtn  30  days  after  receiving  the  application. 

Agency  Superintendent  for  Education.    Section  A  is  applicable  to 
the  Agency  Superintendent  for  "Education. 

\ 

The  Agency  Superintendent  and  the  Area  Office  Education  program  administration, 
provide  support  services  to  the  Agency  Superintendent  for  Education. 

?71.?3  Appeals 

Delete  4b)  as  unacceptable  and  arbitrary 

271.3?  (u)  (viii)  Determination  of  kind  of  livestock  to  be  grazed  on  tribal  land.  - 
This  is »tco  paternalistic  and  Bureaucrat ic  and  violates  tribal  sovereignty. 
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271.32  («0  (ix)   "Establishment  of  grazing  : oes . H 
This  is  also  a,  tribal  prerogative. 

Delete  271.32,  (S)  (i)  (ii)  (lii)  (iv)  (v)  also  violates  tribal  sovereignty  and 
se  If  -deteraina  t  ion . 

271.33* (a)  (1)  (2)  this  information  will  be  famished  to  the  tribe  by  the  BIA. 
271. HI  Applicability  of  2S  CFR  276 

Special  grant  conditions  more  restrictive  t.vsn  Part  275  may  not  be  imposed  by  the 
Bureau*    Delete  (1)  and  (2). 

.    Since  we  are  revising  regulations  the  Papaj-,,  Tribe  feels  there  are  portions  of  272 
grants  under  Section  104  of  the  Indian  Self-Determination  Act  that  could  be  improved 
as  follows  pursuant  to  272. M  (f). 

Part  272  Revisions 

Add* 272. 12  (b)  (c)  Funding  of  Tribal  operated  Education  programs  and  schools 
tribal ly  owned  and  operated.  •* 
Delete  272.17  (a)  and  replace  i£  with: 

(a)   Approval  authority  for  aooroval  of  a  grant  application  under 
this  part  shall  be  with  the  Superintendent  cr  Agency  Superintendent  of  Education 
when  the  intent,  purpose  and  scope  of  the  grant  proposal  pertains  solely  to  an 
Indian  tribe  or  Tribes  located  within  that  superintendent's  adninistration  juris- 
diction. 

Add  272.17  (c)  (3)  as  follows: 

I.H.P.L.  funds  or  funds  appropriated  under  other  activities  as 
agreed  upon  by  the  superintendent  and  the  tribe.  - 

Delete  272.19  (b)  (5) 

Delete  27?. 21 
27>.22 
?72.S3 


9 

EMC 


237 


233 


25  era  paki  ?73  -  fixation  cmns  urnm  jctocox  o valley  act 

No  need  is  bein&  served  and  no  point  is  be***  gained  by  inciting  Johnson  0' telle/ 
education  functions,  within  DOI's  proposed  Ccteol  id  i  ted.  Tribal  governmental  Program. 
P.  L.  93-639  provided  an  adequate,  time-tc^-d,  tribal ly  supported,  proven  mechanism 
through  which  DQI/OIEP  funding  for  Indian  Education  services  can  be  made  available 
to  tribe-,     *>.L.  93-638  is  cost-effective,  ELroe  the  expenses  of  program  management 
are  included  m  each  contract  or  otherwise  absorbed  by  the  tribes— not  by  the  BIA. 
The  proposed  consolidation^  programs  violates  Congressional  intent  of  P.L.  93-638, 
Since  it  is  not  clear  that  the  federally-recognized  tribes  and  Alaskan  Native 
entities  want  such  consolidation, 5 nor  has  X>-  BIA  sought  or  heeded  tribal  opinion 
to  clarify  tribal  positions  on  this  natter.    T>o  proposed  consolidation  likewise 
violates  the  Concessional  intent  of  Titjc  XI,  P.L.  95-561,  since  section  1126  of 
the  Act  mker  the  administration  of  al3  D^T/CIlP^.z.vwb  independent  of  the  other 
functions  of  the  BIA.    Congressional  intent,  like  tribal  sovereignty,  should  not 
be  callously  disregarded  by  the  Consolidates  pror^sol.  , 

273.5    Eligible  Students 

Qttisge  to  read     Indian  children  fro*  a^e  0  through  grade  12,  (rest  of 
'  *        paragraph  as  stated). 

Age  change  from  3  years  to  0  will  be  consistent  with  62  BIAM  4/1  A  (1) 
(2),  B  ())  (2)  (3),  D  (1)  (£)  (b),  I  (?)  (a)  (b)  (c)  (d)  (e) . 

273.11  Purpose  and  Scope  (Cemment) 

(b)  The  "on  the  near"  population  of  tne  Papago  reservation  has  been 
*  determired  by*  court  decision. 

m 

273. MO   Applicability  of  25  CTK  Part  276 

Delete  social  grant  conditions  (1)  (?)  (3). 

?76.18t(a)  change  ''recipient  organization"  to  read  'Tribal 'organization,"  the 
Papago  Tribe  believes  that  pursuant  to  P.L.  95-22H,  the  two  should  be 
held  equal  to  the  states  and* not  be  classified  as  other. 
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lete  277.21  (1)  (2)  Special  Grant  conditions 

iDolete  277.25   Our  review  has  been  cursory  and  research  in  depth  was  not  possible, 
the  Acting  Secretary's  letter  was  written  on  May  8,  1981,  and  not  received  at  the 
tribal  office*  until  May  1**,  1*81,  therefore,  within  the  30  day  review  procedure 
we  ^ave  untiiNJune  1^,  1981,  to  mail  our  cements  with  an  additional  5  days  for 
irail  tire.    We  believe  that  45  days  would  be  rnorc  appropriate  in  the  future. 
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Senator  DeConcini.  We  will  proceed  with  our  next  p*neL 

STATEMENT  Or  GEORGE  JIM,  PRESIDENT,  ASSOCIATION  OF  NAVAJO 
4C0M  MTJNITY  CONTROLLED  SCHOOL  BOARDS,  ACCOMPANIED  BY 
BENJBARNEY,  ROCK  POlftT  COMMUNITY  SCHOOL,  JAY  MOOLE- 
NIJ2ER  AND  DOROTHY  YAZZIE,  BLACK  MESA  COMMUNITY 
SCHOOLS,  ^ROGER  BORDEAUX,  ASSOCIATION  OF  CONTRACT 
SCHOOLS,  AND  BRUCE  HOFFMAN,  ROCK  POINT  COMMUNITY 
SCHOOL 

Mr.  t  im.  Mr.  Ben  Barney^  will  introduce  the  rest  of  our  panel. 

ifr.  Barney.  Mr.  Chairman,  I  would  like  to  introduce  the  rest  of 
the  panel  members.  We  came  and  worked  together  on  our  presentation 
so  we  Would  like  to  coordinate  within  the  time  that  we  have  so  that 
some  c  f  us  willjust  be  presenting  statements  that  we  have  written  and 
the  resjt  of  us  will  be  proceeding  through, 

*  I  wcWd  like  to  present  Jay  Moolenijzer  and  Dorothy  Yazzie  from 
Black  Mesa  Community  School  in  Arizona  and  Roger  Bordeaux,  ^ho 
is  representing  the  association  of  contract  schools,  with  a  number  of 
memoersW  contract  schools,.and  George  Jim,  who  is  the  president  of 
the  Association  of  Navajo  Community  Controlled  School  Boards,  and 
Bruce  Hoffman,  who  is  representing  the  Rock  Point  Community 
School,  and  mjteelf  representing  the  Rock  Point  School  We  will  just 
proceed  in  tlio  drder  that  we  have  told  each  other  td  present,  if  it  is  all 
right,  and  we  vnll  start  with  George  Jim. 

Senator  DeConcini.  Let  me  just  caution  you.  We  have  a  time  con* 
straint  and  Lrealize  you  have  come  a  long  way  and  put  a  lot  into  this. 
I  can  assure  you  vour  full  statements  will  be  put  in  the  record.  If  you 
can  summarise,  though,  it  will,  give  us  an  opportunity  to  hSar  from 
everyone.      \  '  & 

Jf  you  will  pVoceed,  Mr.  Jim  ?  * 

Mr.  Jim.  I  am,  George  Jim  and  I  am  representing  the  Pass  Contract 
School  and  I  also  am  president  of  the  Associatic)n  of  Navajo  Com- 
munity Control  lectSchool  Boards,  which  has  nine  members. 

I  have  a  statement  on  the  records  and  recommendations  on  the  con 
tract  school  overhead  costs  under  Public  Law  $3-638  to  submit  later. 

Senator  DeConcini.  Thank  you.  We  will  be  pleased  to  receive  your 
statement  for  the  record. 

[The  statements  f oHow  :]*      *  1 

Prepared  Statement  of  George  Jim,  President  of  the  Association  of  Navajo 
Community  Controlled  School  Boards 

Mr  ('hnlrman,  members  of  the  Select  Committednd  staff,  my  name  is  George 
Jim.  I  am  a  Ndvajo  Indian  from  Uttlewater,  N.  Mex.  I  am  about  as  grass  roots 
as  you  can  get.  My  first  language  is  Navajo,  so  I  asK  *oti  to  please  be  patient  with 
me  while  I  try  to  speak  in  English  on  behalf  of  the  people  back  home. 

I  have  been  the  president  of  the  Borrego  Pass  School  Board  which  contracts 
under  FuMU  Law  — J)3  03ft  for  the  pa«t  3  years,  and  am  a%o  President  of  the  Asso- 
riatlon  of  Navajo  Community  Controlled  School  Boards,  representing  nine  con* 
tract  schools  serving  the  Navajo  Reservation. 

I  hate  a  prepared  statement  which  I  am  submitting  for  the  record  including 
four  recommendations  on  contract  school  overhead  costs.  I  will  not  read  it  here. 

Instead,  let  me  summarize  by  saying  that  BlA  has  created  more  confusion 
than  ever  by  its  efforts  to  establish  guidelines  for  contract  school  indirect  costs 
and  at  the  same  tlmfe  cut  down  bn*  the  need  for  cohtrrftt  support  funds.  We  see 
no  end  to  the  problem  yet,  and  we  do  not  trust  BIA  to  solvent 
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We  believe  that  we  *re  entitled  to  the  resources  to  provide  all  the  overhead 
functions  that  BIA  provides  for  its  own  schools. 

We  belie\e  that  the  only  way  we  will  ever  really  get  these  Is  If  the  Congress 
itself  mandates  an  overhead  cost  formula  to  be  added  to  the  Indian  School  Equal! 
zation  Formula  tor  contract  schools. ' 

In  addition,  we  need  some  way  of  securing  a  fair  share  of  these  costs  from  the 
other  Federal  agencies,  such  as  the  Department  of  Education  which  fund  pro- 
grams at  the  school,  and  the  Indirect  cost  rate  doe*  not  seem  to  be  what  we  need 
for  this,  purpose.  It  has  too  many  problems  In  it  ; 

And  finally,  some  other  contract  schools  may  want  to  keep  their  indirect  cost 
rates  until  a  new  sjstem  has  been  proven  workable.  They  should  have  the  right 
^.to  do  so.  „ 

Thank  you,  Mr.  Chairman.  ' 

PBEPiBED  STATEUErrr  OF  GEOME  JlH,  E*E81DENT  OF  THE  ASSOCIATION  OF 

1     '  Navajo  Coumunity  Controlled  School  Boabds 

'  I  have  leen  asked  to  testify  on  contract  school  indirect  costs.  This  is  not  a  sim- 
ple subjelf;  The  American  Indian  Law  Center  prepared  an  analysis  of  BIA 
Indirect  cost  procedures  and  practices  in  March  of  this  year.  In  this  analysis 
the  Law  Center  said  that  very  few  people  within  BIA,  in  the  tribes,  and  in  the 
related  organizations  really  understand  the  processes"  with  which  we  are  trying 
to  cope.  This  is  true.  There  is  much  confusion.  I  can  only  give  one  view  of  the 
matter  I  will  use  parts  of  the  Law  Center  Report  to  simplify  even  that. 

We  were  a  contract  school  long  before  Public  Law  93-638  was  passed.  Back  in 
the  early  days,  all  our  funds  were  program  funds,  in  exactly  the  same  arrange- 
ment the  Law  Center  now  recommends.  ©IA  expected  us  to  pay  all  our  overhead 
costs  out  of  the  same  funds  that  a  BIA  school  had  for  services  to  children. 
BIA  turned  a  deaf  ear  on  our  arguments  that  their  schools  received  many  services 
under  other  budgets  than  their  education  funding,  so  our  director  kept  the  flnari- 
cial  records,  and  our  bus  drivers  did  the  maintenance,  and  so  on. 

We  have  been  there.  We  are  suspicious  of  BIA's  tendency  to  suggest  that  con- 
tractors take  overhead  costs  out  of  program  funds.  We  will  continue  to  be 
suspicious  unless  BIA  also  amends  the  equalization  formula  to  include  the  over- 
head  cost  of  contracted  education  programs"  required  by  Public  Law  w-™?- 
Such  a  formula  would  give  us  a  fair  share  of  BIA's  overhead  budgets  comparable 
to  those  a  BIA  school  would  have  for  services  to  students.  * 

We  do  not  see  them  developing  such  a  formula. 

Instead,  we  see  a  frightful  combination  of  open  competition  between  contractors 
for  a  shrinking.pot  of  money,  and  vague  contradictory  guidelines  giving  BIA  offlr 
cials  almost  unlimited  discretion  as  to  who  gets  what.  We  are ^  in  the  fina 
•  countdown  to  negotiations  for  a  new  contract  and  lump  sum  agreement,  and  all 
BIA  has  to  guide  the  contracting  officer  is  a  set  of  interim  guidelines  issued  in 
September  of  1981,  in  which  the  Law  Center  recommends  major  deletions  from 
III  then  savs  the  utility  of  the  remaining  portions  is  "highly  questionable." 
*  l^^^^TC^txBMng  officer  has  told  us  that  he  will iProW  not 
be  the  rLnonsible  party  for  negotiations,  since  BIA  is  converting  to  grants  instead 
^^^Uem^eAn^on  personnel  will  be  responsible  for  negotiating 
KT^^a^Morerhmid  costs.  The  Law  Center  Report  also  called  attention 
fo  the  fact  that  a  new  and  different  set  of  Federal  regulations  probably  governs 
the  overhead  costs  for  grants,  for  nonprofit  organizations  such  as  ours.  And 
finalK Tareadirector  has  Just  given  us  a  whole  new  set  of  mana  ge  mrat  criteria 
to  be  met  in  our  personnel,  property,  and  financial  management  systems,  under 

^^^^SS^S&  has  a  good  grasp  of  what  must  be  done  in  the 
lonj  run SS?K« ^em  to-be  blind  b>  BIA'.  ability  or  wiltaas  tc i  do  I L  A  year 
or  so  aeo  we  asked  the  committee  to  take  the  matter  out  of  BIA's  hands,  and  to 
«L       in^nHPnt  aeencv  such  as  the  Library  of  Congress  research  stafT  to 

i^iHfhHfOAO  or  a  similar  agency  establish  rfcactly  the -kind  of  "BIA  over- 
?  f«r  BIA  programs  which  the  Law  Center  recommends,  and  that 

^d^tn'^f^^^  And  we  recommended  that  the  formula  also 
ffcli£&Tad«t3  costs  of  contracting  which  BIA  would  not  have  spent  oper- 
atinff  the  school  directly,  just  as  the  Law  Center  recommends. 
Nothing Twehave  seen  from  BIA  itself  has  given  us  any  reason  to  change  these 

JSS^^^^ not  bel,eye    BIA'fl  bureaucrats  are  °°mpetent  to 

*  *  * 
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handle  the  pn>Mii|i  thcnisrhe.s.  Thej  ha\e  too  much  conflict  of  interests  over 
breaking  up  their  administratis e  empires.  They  created  the  contract  support 
fund,  and  all  the  problems  the  Law  Center  traces  to  it,  in  under  to  keep  their  own 
uverhead  departments  immune  from  contracting,  and  they  have  nothing  to  low1 
by  maintaining  the  present  level  of  confusion.       '  , 

As  a  result,  I  would  like  to  make  the  following  recommendations  for  your 
consideration. 

1.  That  the  Committee,  require  BIA  to  publish  immediately  an  official  descrip- 
tion and  protrdurrs  for  negotiating  a  lump-sum  agreement  for  those  overhead 
operations  nut  cot r red  b>  the  t-o.ua h /.a tiun  formula,  which  are  pro\  ided  elsewhere 
in  BIAs  budgrt  for  IUA  oi^erated  schools,  as  a  contract  school  option  for  fiscal 
year  1983. 

2.  That  the  Committee  require  BIA  to  include,  as  a  further  option  for  those 
Contract  schools  whkh  also  operate  non  BIA  federal  programs,  an  adaptation 
uf  the  lump-sum  agreement  under  whkh  BIA  establishes  the  total  overhead  costs 
for  the  contract  jt,  and  assists  the  tuntnutor  in  negotiating  a  separate  pro  rata 
share  lump-sum  agreement  with  eath  federal  agency  having  a  program  at  the 
school,  based  on  that  agency's  proportionate  share  of  the  contractor's  total 
program. 

3.  That  the  Committee  take  whateier  actions  are  necessary  to  require  BIA 
to  incorporate  adequate  funding  fur  the  overhead  costs  of  contracted  education 
program*  in  the  equalization  formula  within  a  year,  including  placing  the  mat 
ter  in  the  hands  of  agencies  under  direct  control  of  the  Congress  If  necessary. 

4.  That  the  Committee  assure  those  contract  schools  wishing  to  continue  In 
direct  cost  rate  arrangements  that  they  ha\e  the  option  to  do  so  until  adequate 
«lc*rnute  pr^eduro  have  been  established,  deficiencies  identified,  and  remedied  to 
the  Committee's  satisfaction. 

Mr.  Barney.  Ms,  Dorothy  Yazzie,  school  board  member  of  the  Black 
Mesa  Community  School, 

STATEMENT  OF  DOROTHY  YAZZIE,  SCHOOL  BOARD  MEMBER,  BLACK 
MESA  COMMUNITY  SCHOOL,  ROUGH  ROCK,  ARIZ. 

Ms*  Yazzie.  Mr,  Chairman,  my  name  is  Dorothy  Yazzie.  I  represent 
my  community  a»  a  chapter  secretary  and  also  represent  my  school 
as  the  new  director  of  the  Black  Mesa  Community  School,  and  I  speak 
for  Native  American  parents  acr.osS  the  Nation,  as  the  mother  of  a  6- 
y car  old  whose  education  and  future  depends  on  the  decision  that  you 
and  the  BIA  will  make  on  these  policies. 

With  the  enactment  of  93-638,  the  Congress  of  the  .United  States 
recognizes  and  establishes  the  right  of  the  American  Indian  to  jp- 
fluence  and  control  their  affairs.  These  rights  include  the  right  to  pro- 
vide for  the  education  of  their  children.  Further,  Congress  mandated 
that  our  children  bo  able  to  live  at  homo  while  attending  school,  pro- 
t  viding  a  provision  for  a  day-school  education. 

These  lights,  I  feci,  are  thieatened  by  the  proposed  revisions  in  the 
638  and  the  indirect  cost  plans.  As  written,  these  proposals  under- 
mine our  school.  Most  Indian  communities  are  small.  Wo  do  not  live 
in  large  cities  or  in  large  populations.  Wo  live  in  rural  communities 
spread  out  and  often  very  isolated. 

The  onlv  way  wo  can  keep  our  children  at  homo  as  part  of  a  family 
is  in  small  community  schools.  The  other  alternative  to  this'is  to  send 
our  little  children  away  to  boarding  schools. 

When  I  was  younger,  at  age  6  I  was  sent  away  from  my  family  to 
attend  a  boarding  school  and  did  not  see  my  family  for  as  long  as 
0  months  out  of  the  >ear.  Being  far  away  at  a  young  age  did  not' 
strengthen  my  family  ties,  my  community  ties,  and  certainly  did  not 
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encourage  my  self-image  or  concept.  It  alienated  me  from  my  family, 
community,  and  my  people. 

It  is  amazing  that  some  of  ;us  go  through  this  and  still  come  out  being 
able  to  deal  with  the  life  that  we  face,  but  majjy  of  our  people  do  not 
make  it  through.  I  do  not  think  my  child  or  any  other  children  from 
my  community  or  any  other  Native  American  community  should 
repeat  what  I  have  gone  through. 

I  am  a  new  director  at  Black  Mesa  Community  School  on  the  Navajo 
reservation  so  I  am  not  really  familiar  with  the  problems  that  a  small 
school  faces  in  trying  to  continue  the  program.  But  as  a  community 
member  I  know  that  we  have  fought  a  long  time  to  get  a  school  and 
how  important  it  is.  And  I  know  many  of  our  neighboring  communi- 
ties and  also  other  Indian  communities  would  like  to  start  their  own 
^community  school,  too.  But  w ith  this  funding  system  and  allocation 
and  all  these  other  procedures  that  &re  coming  through,  it  seems  like 
it  is  working  against  us,  but  rather  .works  for  larger  boarding  school 
operations. 

As  a  small  school  we  face  a  lot  of  crisis,  insufficient  funds,  and  we 
barely  provide  enough  to  operate  the  educational  program.  We  never 
have  enough  money  for  operations  and  maintenance  programs.  We 
also  end  upjiaving  to  use  direct  moneys  to  cover  the  short-falls. 

I  believe  pata>Qk  and  children  have  the  right  to  live  together  as  a 
family.  I  believeTndian  communities  have  the  right  to  a  local  day 
School  I  believe  Congress  mandated  these  rights  to  be  respected.  1 
ask,  how  firm  is  your  commitment?  • 

Thank  you. 

Senator  DeConcini.  Thank  you. 

Mr.  Mooleni jzer,  do  you  have  a  statement  or  comment  ?  ^  ^ 

STATEMENT  OF  JAY  ^OOLENIJZER,  EXECUTIVE  DIRECTOR,  BLACK 
MESA  COMMUNITY  SCHOOL,  ROUGH  ROCK,  ARIZ. 

Mr.  Moolenijzeu.  Mr,  Chairman,  I  will  try  and  be  very  brief.  We 
have  been  asked  to  speak  on  this  panel  on  issues  that  small  schools  are 
■  facing.  '  4  , 

As  you  know  from  my  discussions  with  you,  we  have  been  facing, 
-  over  the  last  3  years,  one  crisis  after  another.,These  are  basically,  an  ^ 
inadequate  funding  system  and  insufficient  funds  in  the  system.  The 
proposed  "638"  regulation  changes  make  a  system  that  was  inade- 
quate more  inadequate.  Specifically,  in  the  section  on  new  school  starts, 
and  other  areas,  as  M*>.  Yazzie  brought  up,  the  administrative  burden, 
the  burden  of  the  application  process,  small  schools  are  threatened, 

'fhe  Bureau  $  indirect  cost  plan  makes  no  special  provisions  for 
the  small  schobl  and  rather  than  get  into  a  lengthy  discussion  on  it, 
my  point  being  that  both  through  our  direct  progratJi  and,  our  indi- 
rect administrative  expenses,  please,  let  us  establish  a  base  funding 
level  so  thf|t  we  con  "get  about  our  business,  and  that  is  educating 
children  in  our  communities.  * 

Thank  you. 

Senator  DeConcini.  Thank  you  very  much. 
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STATEMENT  OP  ROGER  BORDEAUX,  EXECUTIVE  DIRECTOR*  ASSO- 
CIATION  OF  CONTRACT  TRIBAL  SCHOOLS,  ST.  FRANCIS,  S.  DAK. 

Mr.  Bordeaux.  Mr.  Chairman,  my  name  is  Roger  Bordeaux.  I  repre- 
sent 31  contract  schools  that  belong  to  the  Association  of  Contract 
Tribal  Schools  nationally,  from  Arizona  all  the  way  up  to  Maine,  and 
clown  into  the  Southwest. 

First  of  all,  I  would  like  to  commend  this  committee  for  their  recent 
budget  recommendations  that  they  sent  down.  It  appears  that  they 
listened  to  us  the  last  time  we  were  up  here  and  I  hope  that  this  com- 
mittee follows  through  on  those. 

Out  association  is  really  concerned  about  the  discussion  we  are 
ha  ving  today  on  indirect  costs  and  also  on  the  "638"  revisions.  I  think 
the  main  thing  with  indirect  cost  has  been  stated  almost  all  morn- 
ing, from  tribal  representatives,  that  if  the  Bureau  would  follow 
through  on  the  different  regulations  and  some  of  the  circulars  and 
everything  else  that  they  have  to  follow  through  on  anyway,  I  think 
a  lot  of  the  problems  that  we  are  having  would  be  alleviated. 

In  regard  to  "638,"  I  think,  when  the  legislation  was  passed  in  the 
1970's  everybody  felt  that  this  was  going  to  be  the  way  to  go  and  this, 
was  going  to  be  it.  It  appears  that  the  Bureau  does  not  want  to  take 
on  their  half  of  the  responsibility  and  they  want  to  add  more  respon- 
sibility to  the  tribes  and  tribal  organizations.  As  long  as  they  keep 
trying  to  do  that,  the  self  determination  concept  is  never  going  to  be 
fulfilled. 

Thank  you. 

Senator  DeConcini.  Thank  you,  very  much.  * 
You  know,  it  sounds  to  me  like  the  problem  is  getting  worse,  rather 
than  better,  and  it  just  cannot  help  but  occur  to  me  as  we  listen,  year 
after  year,  that  I  have  been  here,  the  BIA  nonfunctioning  is  directed, 
in  refusing  to  consult  and  counsel.  I  cannot  help  but  think  that  maybe 
the  BIA  is  a  mistake  to  have^If  I  could  figure  another  way  of  dis- 
bursing the  funds  and  arriving  at  the  need,  I  sure  would  like  to  try  it 
I  do  not  know  if  anybody  has  any  suggestions. 

Mr.  Barney.  Next  we  have  Birgil  Kills  Straight,  and  Mr.  Bill 
Berlin,  and  ourselves. 

STATEMENT  OF  BIRGIL  KILLS  STRAIGHT,  EXECUTIVE  DIRECTOR, 
LITTLE  WOUND  SCHOOL  BOARD,  KYLE,  S.  DAK. 

Mr.  Kills  Straight.  I  am  Birgil  Kills  Straight.  I  anf the  executive 
director  of  the  Little  Wound  School  in  Kyle,  S.  Dak. 

Also  here  with  me  is  Walt  Hernandez,  the  chairman  of  the  board. 
He  is  not  up  here  at  the  table. 

What  I  want  to  do  is  send  a  detailed  response  to  some  qi  the  tilings 
that  were  discussed  here.  I  have  not  had  the  opportunity  to  look  at  the 
report  that  has  been  conducted  by  the  American  Indian  Law  Center. 
It  was  only  vesterday  that  I  received  some  of  the  information  that 
was  discussed  here. 

Little  Wound,  however,  is  the  largest  contract  school  in  the  Nation. 
We  were  able  to  pull  together  another  area  which  in  the  past  ha4 
never  been  done  before,  lt^  was  in  the  area  of  construction  of  a  new 
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facility  by  the  local  board.  I  have  several  issues  that  I  want  to 
address. ' 

No,  I,  insurance.  It  has  been  pointed  out  that  the  Federal  Govern- 
ment owns  the  building.  In  our  particular  case  at  Little  Wound  School, 
we  have  had,  a  roof  of  a  gym  burn  approximately  4  years  ago.  It  was 
during  Jthe  wintertime  and  the  floor  of  the  gym  did  not  quite  dry  until 
that  summer  and  when  it  did  the  floor  warped.  If  we  were  not  a  con- 
tract school,  we  would  have  operated  those  4  years  with  a  gym  and  a 
dining  room  without  any  roof. 

Fortunately,  we  had  another  program  which  dealt  with  adults  in 
a  vocational  training  program  who  had  repaired  the  roof  in  that  un- 
fortunate incident  within  a  couple  of  months.  The  insurance  part  of  it, 
is  that  if  we  had  insured  it,  I  am  sure  it  would  have  been  taken  care 
of  back  then.  However,  we  are  allowed  to  insure  only  for  liability  mat- 
ters in  our  contract  and  we  wensinformed  that  the  Federal  Govern- 
ment is  its  own  insurance  agent  and  will  repair  major  problems  in 
facilities.  Four  years  would  nave  been  a  long  while  to  wait. 

No.  2,  transportation.  It  takes  us  approximately  2  years  to  receive 
any  buses  that  we  may  have  wanted  through  the  GSA  process.  If  we 
went  outside  of  it,  we  had  to  pay  for  the  vehicles  from  sources  other 
than  tjie  school  operations  contract.  Currently,  the  title  I  program  is 
going  "to  begin  giving  us  our  funding  based  on  contracts  that*  we  have 
executed,  and  the  new  terminology  is  front-end  loading.  They  will  give 
us  so  much  in  advance. 

We  prefer  that  much  more  than  expending  the  money  first  fand  then 
receiving  it  later.  In  some  cases,  it  is  never  received  at  all. 

In  regard  to  the  buses,  we  felt  that  these  were  GSA  buses  that  wete 
initially  given  to  us  under  the  contract  and  in  order  to  replace  them,  if 
we  chose  to,  we  should  be  given  the  ghanee  to  negotiate  for  funding 
on  top  of  the  contract  instead  of  deducting  it  from  the  contract. 

No.  3,  plant  management.  There  are  several  other  areas  like  improve- 
ment and  repairs,  including  plant  management.  We  are  forced  cur- 
rently  to  operate  a  large  ouilding  complex  with  approximately  a 
$126,000  a  year  contract.  The  BIA  themsel  ves  admitted  it  would  take 
no  less  than  $310,000  a  year.  Ideally  it  should  have  been  around  $800,- 
000-a-year  contract. 

[Subsequent  to  the  hearing  the  following  information  was  received 
for  the  record :]  '  - 

The  Bureau  of  Indian  Affairs  acquired  the  building  from  the  general  con- 
tractor on  April  23,  1082.  We  assumed  the  responsibility  of  the  operation  and 
maintenance  of  the  facilities  in  April  with  the  understanding  that  our  contract 
funds  will  increase  by  half  of  fiscal  jenr  1982  s  budget  figure  of  $183,000  (BIA  s 
estimate).  We  learned  that  there  are  no  funds  available  at  this  time. 

Mr.  Kills  Straight.  In  the  proposed  regulations,  I  came  across 
one  item  where  the  Federal  Government  wanted  to  increase  their  role 
for  the 'area  office^wid  superintendent.  Ever  since  1971,  when  we  became 
involved  in  the  whole  contract  school  movement,  it  has  been  our 
position  to  deal  directly  and  work  directly  with  the  central  office. 
Other  offices,  such  as,  the  Aberdeen  and  the  Albuquerque  offices,  have 
always  been  a  hindrance.  They  are  more  of  a  problem  than  a  help. 

There  is  a  current  discussion  going  on  where  they  want  to  realine. 
We  do  not  want  to  see  a  realinement.  I  personally  would  like  to  see 
them  axed,  get  rid  of  them.  You  will  be  insuring  that  the  taxpayer 
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moneys  reach  our  level— the  level  for  which  it  was  intended  and 
where  it  is  needed.  * 

Approximately  $4,000  per  student  was  allocated,  yet,  by  the  time 
the  funds  trickle  down  to  our  level,  we  receive  $1,900  per  student  at 
Little  Wound  school. 

The  issue  that  dealt  with  the  cooperative  agreement,  we  felt  that 
for  some  schools  and  for  other  associations  it  may  be  all  right,  but 
we  prefer  working  directly,  with  contraots.  When  you  have  a  con- 
tract, it  is  ironclad.  As  long  as  we  felt  there  is  a  need  for  it  and  it 
is  written  in  the  qontract,  we  are  sufle  that  we  are  going  to  receive  it. 

^Heretofore  the  schools  have  operated  under  grants,  appropriations, 
through  the  band  analysis  procedure*  by  the  Bureau  of  Indiarf  Affairs. 
They  always  have  shown  a  major  difference  between  what  we  actually 
see  and  what  has  always  been  requested.  Also  by  the  time  that  we  re- 
ceive it,  most  of  it,  as  rpoiftted  out  earlier,  islost  on  the  way, 

Mr.  Chairman,  I  would  like  to  probably  comment  on  more  of  the 
specific  items.  However,  I  feel  that  I  have  spent  more  than  5  minutes 
here  already  and  I  will  turn  this  over  to  the  next  gentleman  who  is 
here.  We  will  follow  this  up,  as  I  said,  with  a  more  detailed  statement. 

Thank  you  for  the  opportunity  to^peak  to  you. 

[Subsequent  to  the  Hearing  the  following  information  and  accom- 
panying resolution  were  received  for  the  record :] 

The  Little  Wound  School  Board  Is  a  member  of  the  Association  of  Contract 
Tribal  Schools  and  it  supports  the  action  taken  by  the  ACTS  membership.  (See 
accompanying  resolution.) 

Furthermore,  it  is  my  position  that  additional  time  is  definitely  needed  to  sit 
down  with  BIA  and  congressional  officials  to  study  the  638  regulations  more 
thoroughly  before  moving  ahead  wltb  any  amendments.  This  consultation  must 
>be  made  now.  " 

It  is  also  my  position  that;  (1)  Public  Law  95-224  be  repealed  (2)  develop  a. 
central  office  Office  of  Contract  Schools  whose  sole  purpose  for  existence  will  be 
to  monitor  and  work  with  the  60  or  so  contract  schools  throughout  the  country, 
and  (3)  to  conduct  a  study  that  will  be  the  basis  for  developing  a  law  that  will 
w^rk  only  with  contract  schools.  This  study  must  be  conducted  under  y.our  au- 
thority with  the  work  done  by  officials  of  ACTS  and  the  BIA. 


Resolution  of  the  Association  of  Contract  Tribal  Schools.  Inc.  to  the  U.S. 
Senate  Select  Committee  on  Indian  Affairs  Regarding  Proposed  Changes 
to  Implementing  Regulations  Under  Public  Law  93-638  - 

Whereas :  « 

1  The  Association  of  Contract  Tribal  Schools,  Inc.  (ACTS)  represents  a  mem- 
bership of  31  contract  schools  operating  under  Public  Law  93-638 ,  and 

2  The  contract  schools  are  historically  the  catalyst  that  brought  about  the  con- 
tract process  and  the  Indian  Self  Determination  and  Education  Assistance  Act 
of  1975  (Public  Law  93-638)  ;  and 

3.  The  Bureau  of  Indian  Affairs  (BIA)  has  proposed  to  revise  25  CFR  271  ff 
which  implement  Public  Law  93-638  ;fcnd 

4  The  BIA  has  failed  to  follow  present  regulations  requiring  Bureau  consulta- 
tion with  tribes  and  national  and  regional  Indian  organizations  regarding  the 
need  to  change  such  federal  regulations ;  and  * 

5.  The  BIA  is  proposing  to  violate  Public  Law  93-638  with  the  erroneous  and 
malicious  application  of  Public  Law  95-224,  the  Federal  Grants  and  Cooperative 
Agreements  Act,  which  would  change  the  federal  relationship  from  an  obligatory 
contract  relationship  to  a  supplemental  and  discretionary  grant  relationship: 
and  *  * 

6.  The  proposed  changes  would,  at  minimum ;  ' 

a.  Distort  the  federal  treaty  obligation  to'  provide  essential  services  to  Indian 
peoples ; 
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bt  Extinguish  righU,  privileges,  and  protection  present!*  found  available  under 
Public  Law  03-638  contracting  regulations ;  and 

c.  Provide  Area  and  Agency  Mdministratorss  with  additional  "power  and  author 
itj  to  discourage  Indian  self-determination,  increasing  the  inherent  conflict  of 
interest  in  the  Bureau  contracting  itself  to  Indian  peoples ; 

d.  Diminish  present  responsibilities  of  the  Bureau  toward  Indians  by  terming 
Bureau  programs  as  assistance  to  Indians ;    ,  * 

e.  Eliminate  availability  of  GSA  senfcea  to  Indians  without  0lans  to  identify 
resources  that  are  required  to  fulfill  Sec.  106(h)  of  the  Act,  i.e./Secretarial  Level 
Funding.  N 

7.  There  is  no  requirement, under  the  U.S.  Constitution,  federal  law  or  regula, 
tion  demanding  such  an  initiative  by  the  Bureau,  and  such  proposed  changes  have 

been  arbitrarily  accepted  bj^the  Bureau :  and  s  '  ^ 

8.  The  Indian  Health  fiemtt  of  theDeparftment  of  health  and  Human  Serv 
ices,  also^required  under  Bee.  lDfturf^ttle^Act  to  contact  with  Indian  peoples,  has 
clearly  decided  npt  to  change  to  a  grant-type  relationship ;  and 

9.  The  proposed  changed  are  poorly  written,  ambiguous,  obtuse,  and  drafted 
without  regard  to  the  Indian  peoples  affected.  Now,  therefore,  be  it 

Resolved,  that :  \  , 

1.  The  Association  of  Contrkct  Tribal  School,  Inc.  (ACTS)  vehemently  opposes 
the  proposed  change  from  contracts  to  grants,  for  reasons  primarily,  but  not 
limited  to:  v 

a.  Such  changes  are  not  required  by  taw,  and  are  In  direct  violation  of  the 
mandate  in  Public  Law  93-638  that  the  Bureau  contract  with  Indian  peoples, 

b.  The  changes  reduce  tribal  initiatives,  rights  and  protections,  with  increased 
responsibilities  and  administrative  effort  required  to  meet  the  grant  regulatory 
requirements.  I 

2.  The  ACTS,  Inc.  requests  the  Congress  nmndate  the  BIA  implement  present 
regulations  under  the  Act,  including  the  consultation  requirements. 

3.  The  ACTS,  Inc.  requests  the  Congress  forbid  theJBIA  from  further  develop- 
ments  and  Implementation  of  the  proposed  changes.  , 

/  4.  The*  ACTS,  Inc.  requests  the  Senate  authorize  and  request  comments  and 
recommendations  on  present  regulations  from  Indian  tribes  and  tribal  orga 
nizations,  and  national  and  regional  Indian  .organizations,  so  that  changes  can 
be  effected  to  increase  the  self-determination  potential  of  Indian  peoples. 

6^  The  ACTS,  Inc.  requests  the  Congress  technically  amend  Public  Law  £5-224 
to  clarify  that  Public  Law  95-224  does  not  apply  ^o  Indian  tribes  and  tribal  orga 
nizations,  and  the  Indian  Se. If -Determination-Act  of  1975. 

CERTIFICATION 

The  Board  of  Directors  of  ACTS,  Inc.  was  Authorized,  by  a  vote  of  6  for  and 
0  against  to  prepare  and  present  oral  and  written  testimony  on  Public  Xaw 
93-633  regulation  changes  and  the  indirect  cost  problems. 

Rogel  Bordeaux,  President,  * 
Jimmie  C.  Bboat,  Treasurer, 

Dated :  August  9, 1982. 

,  Senator  DeConcini.  As  I  said,  we  will  welcome  your  statement  for 
the  record,  •The  record  wHl  be  available  for  30  days  to  receive  addi  „ 
tional  statements  or  any  additions  that  anybody  would  like  to  submit 
to  us. 

Mr.  Barney.  Mr.  Chairman,  I  would  like  to  sfcy~a  very  few  words 
and  then  I  would  like  to  turn  the  remaining  time  over  to  Mr.  Bruce- 
Hoffman.  > 

STATEMENT  OF  BEN  BARNEY,  BOCK  POINT  SCHOOL,  BOCK  POINT, 

.  ABIZ. 

Mr.  Barnet.  Mr.  Hoffman  and  I  are  both  from  the  same  school, 
tho  Rock  Point  School,,  up  near  Chifile,  Ariz.  I  would  like  to  suggest 
that  the  BIA  begin  to  implement  the  intent  of  Public  Law  93-638  and 
*  that  in  doing  so  that  it  consult  with  uVto  speak  with  us  about  somt  of 
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our  reactions  and  some  of  the  problems  that  we  would  Encounter  in 
making  these  revisions  to  the  larw.  . 

&t  the  same  time,  they  should  consider  the  kind  of  timeframe  they 
would  be  going  on  in  coming  up  with  these  newTeguIa,tions. 

That  is  basically  what  I  have  in  my  statement  and  we  will  file  a  state 
ment.1 1  would  like  to  turn  the  remaining  time, over  to  Bruce  Hoffman. 

Senator  DeCoxcini.  Thank  you.  We  will  be  happy  to  receive  your 
statement  and  pla.ce  it  in  the  record  of  this  hearing. 

{The  material  follows.  Testimony  resumes  on  p.  270.] 

1  See  Alto,  Appendix,  p.  425.  « 
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ROCK  POINT  COMMUNITY  SCHOOL 

(vu)  CHINLE.  AZ  86503 

PHONE  (^2)  6594224    I  :  JL  !5  f tf  £  22 
July  8,  1982 


Senator  Willi**  Cohen 

Senate  Select  Committee  on  Indian  Affairs  ;> 
The  United  States  Senate 
Room  1251  Dirksen  SOB 
Washington,    DC  20510 

ATTENTION:    Ms.  Jo jo  Hunt 

Dear  Senator  Cohen: 

We  would  like  to  extend  our  sincerest  appreciation  for  your 
efforts  to  bold  an  oversight  hearing  on  the  proposed,  activities 
of  the  Bureau  of  Indian  Affairs  regarding  changes  in  Pt  53-638 
regulations,  snd  the  continuing  Indirect  cost  problems  of  Indian 
contractors.     Our  representatives  have  reported  to  us  the  substance 
pf  the  government  testimony  and  that  of  the  Indian  witnesses.  We 
are  imprsssed  at  the  depth  and  grasp  of  the  issues  that  you  and  „ 
Senator  DeConcini  hold,  and  your  sympathetic  understanding  of  the 
tribal  viewpoints .    Ws  hope  that  you  will  be  able  to  use  your 
influences  to  change  the  direction  the  Bureau  administration  is 
moving  in,  so  that  the  great  gains,  made  by  Indian  people  under  the 
Indian  Self-Determination  Act  will  continue,  increase,  and  prevail 
over  bureaucratic  self-interests. 

We  are  enclosing  at  this  poin  /ur  WTittsn  testimony  regarding 
the  changes  in  25  CF*  271,  the  bas/c  tcootrsct/grant  regulations. 
We  will  shortly  submit  to  ovr  written  testimony  on  the  indirect 
cost  problem.  We  hope  thst  this  information  will  be  helpful  in 
your  analysis  mt  the  problema  and/Xhat  important  changes  can  be 
made  to  the  present  contracting  j^gulations,  which  would  improve 
upon  them,  and  leave  them  intact/ 

Again,  thank  you  for  your  kind  invitation  to  testifyi  and  we 
will  continue  to  inform  your  office  of  developments  in  Bureau 
policies  and  procedures  in* this  area.  „ 


tin  I.  NIB.  Ch.lrm«n 


Sincerely 


Harry  Tso 


tfECAT,    Membe/  / 


Ke*  PAHZ* 


vice-Chairman  " 


Tapfcha  BEGAT, fec./Jr 


reasurer 
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ROCK  POINT  COMMUNITY  SCHOOL 

(via)  CHINIE,  AZ  66503  ,  , 

RECEIVED  JUL  1  5  HK 


PHONE  (602)  659-4224 


July  8,  1982 


E£I  JUL  15  PHI' 22 


Senator  John  Melcher 

Senate  Select  Committee  "on  Indian  Affair* 
Room  253  Russel  SOB 
Washington.    DC  20510 
Dear  Senator  Melcher: 

Enclosed  please  accept  a  copy  of  our  written  testimony.  In 
supDort  of  the  oral  teat  loony  presented  by  our  representative  last 
week  at  the  hearing  held  on  June  30  regardiDg  the  changes  proposed 
bv  th*  Bureau  of  Indian  Affairs  In  the  Implementing  regulations 
of  PL  93-638. 

As  our  oral  and  written  festimonv  reflects*  we  are  cocpletely 
opposed  to  the  oajor  change  from  a      contract  relationship  to  a 
gr*nt  relationship.    We  know  o,f  no  Indian  tribe  or  community  that 
supports  ,uch  a  change.    We  hope  that  thia  written  testimony  will 
reflect  to  you  some  of  the  major  problems  we  forsce  should  this 
change  take  pl<*ce.     We  ask  for  your  auppoft  In  attempting  to  re- 
verse the  process  that  the  Bureau's  administration  has  started, 
and  we  recommend  that  changes  within  the  contracting  regulations 
be  made  to  Insure  that  our  rights  are  protected,  and  our  ability 
to  fulfill  the  self-determination  mandate  of  PL  93-638  is  Increased. 

Thank  you  for  the  opportunity  to  testify  before  this  Committee* 
and  we  will  attempt  to  keep  your  office  Informed  of  Buresu  policies 
and  orocedures  that  affect  Indian  people.  \ 

t,      •  Sincerely, 


Klo  L.  SIH,  etiairain 


Kee  PAHE,    Vice  Chairman 


The  Rock  Point  Cocnunlty  School  Board 


 yc<fSi? 

Harry  Tso  "BEGAY  *    McmbeY  / 


-*r^F*6ZJ$.  BEGAY  T  'Mefi 
Tapaha  BFGAY,    Sec*. /Treasurer     '•  Paul  JONES,  Atesbcr / 
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ROCK  POINT  COMMUNITY  SCHOOL 

(vu)  CH1NIE.  «  K503 

PHONf\(60a  6594224  22  AH  0  d8 

July  15,  1982 

/ 


Senator  William  Cohen 

Senate  Select  Committee  on  Indian  Affairs 

The  United  States  Senate 

Rooct  1251  Oirksen  SOB 

Washington.  DC  20510 

ATTENTION:    Ms.  Jojo  Hunt 

Dear  Senator  Cohen: 

Enclosed  please  find  a  copy  of  our  written  testimony  as 
follow-up  to  our  oral  presentation  to  the  Committee  on  June  30, 
1982.    This  is  ParttI  of  that  written  statement,  regarding  the 
Indirect  cost  problem  area,  ,(We  have  previously  submitted  to 
.the  committee  our  commentary  on  the  proposed  revisions  In 
25  CFR  271  regulations.) 

We  realise  that  the  whole  issue  of  federal  funding  of  Indian^ 
programs  1s  a  complex  issue.   We  hope  that  Oirough  continued 
hearings  such  as  this  Committee  has  held»  we  can  better  communicate 
the  realities  of  the  Indian  world  to  the  Bureau  of  Indian  Affairs, 
for  the  improvement  of  Indian  self-determination. 

Thank  you  for  your  interest  and  support  of  our  schooled  for 
Indian  contractors  everywhere. 

Sincerely, 

THE  ROCK  POINT  COMMUNITY  SCHOOL  B0AR0 
Kirn  l  .  Nih.  Chairman  Harry  Tsfo  Gegay,  MSnber/'  ' 

Sjrfha  Begay,  Sec^reafurer  Paul  Jones,  Kemt/er (  , 


Kim  I,  Nih,  Chairman  Harry  Tsfo  Cegay, 

Kee  Pane,  Vice"  Chairman 


A/ 
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ROCK  POINT  COMMUNITY  SCHOOL  * 

(via)  CHINIE.  AZ  86503 
PHONE  (602)  6594224 

Testimony  of  the  Rock  Point.  Cotaaurflty  School  Board  to 
The  Senate  Select  Cooalttee  on  Indian  Affairs 
June  30.  1982,  Dlrksen  Senate  Office  Building.  Washington,  DC 
Written  Testimony  at  Follov-up  to  Oral  Presentation*  June  30.  1982 

A 

"      JHE  INDIRECT  COST  PROBLEM  /  SECRETARIAL  LEVEL  FUND INC  /  INDIAN 
CONTRACT  SUPPORT  FUND 

1.      INTRODUCTION     The  Bureau  of  Indian  Affairs  (BIA)  has  had  recurrent 

shortfalls  In  the  Contract  Support  Fund  line  Item, 

causing  concurrent  under-recover les  of  adalnlstratlve 

costs  by  PL  93-638  Indian  contractors  who  use  the  1 

Indirect  cost  rate.    The  BIA  was  requested  by  the 

Congress  to  Insure  that  this  situation  be  corrected. 

For  FY  83,  the  projected  deficit  for  ICSF  f»  estimated 

a  $6,000,000.00,  four  times' the  FY  82  deficit. 

COMMENT.    The  BIA  has  failed  to  Implement  the  funding  provisions  of 

PL  93-638*  with  Its  failure  to  fund  the  adalnlstratlve  JjOstsof  contracted 

operations  at  1002  of  contractor  Indirect  cost  rates  or  luap  sua  agreements . 

Secretary  Salth  adralts  a  shortfall  of  $1.3  Billion  for  FY  80j  a  shortfall 

of  $1.5  olllion  for  FY  81,  and  a  shortfall  of  sonc  $6.0  »llllonJjor^F£82. 

The  problem  Is  getting  worse.    Sec.  106(h)  of  the  Act  calls*for  the  funding 

of  a  contract  operation  at  the  same  level  of  funding  that  the  Bureau  would 

have  otherwise  operated  this  program. 

S 

SccretarySmith  points  out  In  his  written  testimony  to  this  Committee 
that  there  ha*  been  significant  increases  In  tribal  contracting,  and  that 
presently,  nearly  501  of  BIA  service  prograa  dollars  are  contracted  for 

; 
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under  FL  93-638.    lut  ve  do  not  gee  any  significant  decrease  In  the 
Bureau's  adalnlstrat ive  budget \    One  should  surmise  that  from  such  a 

r 

dramatic  initiative  in  self-determination,  there  should  become  reduction 
in  the  BIA's  ovn  administrative  costs.    However,  ve  see  Just  the  opposite 
happening.    Figures  have  been  generated  by  others  (and  submitted  to  this 
committee  in  March,  1981)  that  show  BIA  administrative  budgets  rise  by 
200Z  over  the  past  four  years!    Why  do  BIA. administrative  costs  rise  when 
■ore  and  more  programs  are  Contracted  by  IndianS? 


2.     The  BIA  testified  on  June  30th  that  in  analyzing  its  indirect  costs, 
and  the  amounts  requested  and  alio  ted  to  Indian  contracts,  the  BIA  estimate* 
indirect  cast  rate  was  10X  or  15X,  whereas  Indian  contractors  with  higher 
rater  were  probably  overfunded  on  the  Secretarial  Level  Funding 
FL  93-638. 

4 

COMMENT:    We  should  like  to  see  the  figures  Mr.  Smith  uses  to  come  to 
the  conclusion  he  does.    First,  there  has  been  no  provision  for  BIA 
administrative  dollars  to  Indian  contractors  for  Indian  administrative  costs. 
All  Indian  administrative  costs  have  had  to  ba  drawn  from  the  Indian  Contract 
Support  Fund  (ICSF^,  which  waa  intended  to  cover  only  those  costs  not  generally 
incurred  by  the  BIA  at  any  level  of  its  administration.    The  BIA  has  managed 
to  deceive  the  Congress  and  Indian  peoples  that  the  ICSF  waa  designed  to 
cover  all  Indian  administrative  costs,  so  that  no  part  of  BIA  administration 
would  need  to  be  ceded  to  fndian  contractors. 

Second,  by  reviewing  BIA  budget  requests  to-the  Congress,  for  ail  areas 
of  operation,  we  estimate  that  the  BIA  overhead  rate,  if  computed  per  the 
indirect  cost  guidelines  OASC-10  that  Indian  contractors  are  regulated  by, 

V  \ 

the  BIA  wtfuld  have  an  indirect  cost  rate  of  over  30X. 
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Contract  schools  hsve  repeatedly  called  foe  an  independent  sudlt  of 
the  BIA*s  expenses  sod  cost- allocat Ion  plsn  to  deteralne  Just  vhst  overhesd 
the  Bureau  pays  for  to  deteralne  vhst  indirect  costs  sre  incurred  by  the 
Bureau,  and  to^pdz  to  an  Indirect  cost  ratio  for  ita  programs. 


3.  The  BIA  has  f  si  led  to  resolve  this  p  rob  lea  in  the  put  ffco  yeara,  even 
though  ^xtenalve  data  collection  and  work  has  gone  on  by  nany  Indian  groupa 
and  affected  contractora.  ,  vj>  £> 

COMMENT:    Mr.  Andrade  earlier  ttatlfled  that  NCAI  haa  completed  an  • 

extenalve  revlev  of  the  indirect  coat  problem,  had  offered  ita  repirt  to  the 

J  % 
I  LA  and  had  never  received  any  feedback  on  it.    Many  Navajo  cojxfract  achoola 

have  been  dealing  with  the  laauea  for  aeveral  years ,  supplying  dsts  snd  info 

on  contractor  costs  snd  BIA  sdalnlstrstive  costs.    Rock  Point  Community 

School,  in  "attempting  to  obtain  ita  FY  82  indirect  cost  rate,  supplied  to  t 

the  BIA  extensive  docuaentstlon  ss  to  BIA  administration  aervlcea  prograas  r 

to  education  (parta  of  which  were  auppliad  by  BIA  education  tfgency  officea.) 

Mr .  Suagee  of  the  BIA  act  with  reprcsentativea  of  aoae  40  contract  achoola 

and  trlbea  in  July,  1981,  and  proaiaad  everyone  that  he  would  carefully 

conalder  our  oplnlona  on  the  laauea,  and* Incorporate  thea  into  the  draft 

guldellnea  for  lump  sums  which  the  BIA  wss  pressing  for  st  that  tiac.  Hone 

of  our  Input  wss  Included  in  the  revisions  to  be  guldellnea tl    Mr*.  Curt  * 

Hordwall,  who  became  the  ''primary  author"  of  the  guldellnea  informed  a  meeting 

*  * 
of  Navajo  contract  achool  peraonnel  that  he  had  never  received  the  queationa 

and  Information  that  we  achoOl  people/£old  nia  had  been  aubnitted  to  Mr.  Suagee. 
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Mr.  Nordwall  hSB^mly  three  document*  froa  Nsvsj6  schools,  sfter  seversl 
years  of  work.    (The  story  goe»  thst  Mr.  Suagee  gsve  *  BIA  secretsry  sU:  x>f 

our  notes,  and  she,  not  knowing  what  to  do  with  thea,  disposed  of  then, 

t 

unbeknownst  to  snyone  else!) 

"4.      The  IIA  hss  scccpted  a  report  on  the  indirect  cost  problen  prepsred 
by  the  Ancrican  Indian  Law  Center  (ABQ,  NM) . 

COMMENT:    Although  a  fairly  comprehenaivc  report,  the  AILC  report 
falls  in  aevcral  respects  to  Address  tho  wh^ole  problco.    Several  of  these 
problems  were  sddrcsscd  to  the  AILC  panel  in  March,  1982,  st  s  oeeting  of 
BIA,  AILC,  and  Indian  contractors.    We  sre  offended  that  the  final  report 
ignored  sonc  of  our  concerns.  ^  , 

# 

5.      The  AILC  repo-t  suggests  throughout  that  Indisns  sre  the  csusc  of 
»    the  probleos  of  Indirect  cost  .undcr-rccovcr ies  and  problems  with  the  indirect' 

cost  rate.  ^  .  - 

• 

COMMENT ;    Thia  slant  in  the  report  nay  have  some  bssis  for  sone  tribes, 
but  ss  a  suasaary,  conclusion,  it  is  erroneous.    Most  contractors  can  nanagc 
the  rate,  if  the  funds  are  available.    The  AILC  report  finds  no  statutory 
restrictions  that  reduce  indirect  coats  to  fixed  soounts,  or  to  linited  rates. 
The  report  notes  that  these  restriction  arc  developed  by  esger  bureaucrats 
who  go  beyond  the  letter  of  laws,  to  reduce  federal  spending.    Such  restrictions 
could  'also  be  corrected  by  the  sane  bureaucrats,  if  the  Congress  would 
coordinate  an  effort  to  restrain  bureaucrats  from  doing  so.    The  report 
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rscommsnds  that  some  flexibility,  bt  exercised  by  the  Office  of  the  Inspector 

General  (OIG)  when  applying  ratss  on  actual  expenditures,  and  the  recording 

af  indirect  cost  recoveries.    Present  regulations,  such  as  0ASO10  do  allow 

for  Multiple  rates  for  those  contractors  who  would  otherwise  suffer  an  undcr- 

recovery  situation  on  a  restrictedVate  program.    However ,  the  OIG  responds 

that  they  don't  want  to  lssjis  Multiple  rates ,  because  it  increases  their 

audit  work, (yet  such  rates  would  eliminate  under-recoveries  by  tribes). 

We  at  Rock  Point  have  not  failed  to  recover  anv^ludirect  cost  funding 

from  any  funding  source ,  excspt  for  ths  BIA1    Each  year  we  recaive  less  and 

less  of  what  our  rate  requires  ws  rscover.    PY  81  allowed  only  96Z  funding; 

FY  82  looks  Uke  it  will  provide  only  851  to  92Z  funding,  psnding  availability 

of  funds.    The  AILC  report  indicates  that  only  other  funding  sources  cause 

under-recoveriss,  false!    It  is  the  IIA  that  has  caused  our  greatsst  financial 

•I 

management  problems. 

6.      The  AILC  report  was  generated  by  March,  1982,  with  its  final  report 
form  in  Hay,  1982.    Mr.  Krsnzke's  cover  litter  indicates  that  the  BIA  has  not 
^established  a  plan  for  resolving  the  problems.    On  June  30,  we  asked  Mr.  * 
Krenxke  what  the  plans  are.    His  response  was  that  the  BIA  would  select 
those  recommendations  that  it  wished  to  Implement,  and  not  soae  of  the 
others. 

COMMENT:    For  its  weaknesses,  the  AILC*  report  does  put  together  some 
good  recowaendations.    We  ssc  the  rs commendations  as  an  integrated  plan.  We 
are  suspicious  and  concsrncd  whsn  ws  hear  that  some  recommendations  will  bs 
implemented,  and  others  won'tj    If  past  experience  is  worthwhile,  we  ars  * 
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fearful  that  the  BIA  will  take  thoae  recommendations  that  reduce  ita  burdens tf 
•nd  increase  those  of  contractors. 

7,      PL  95-361  was  paaaed  by  the  Congress  to  estsblish  s  fsir  snd  uniform 
method  of  distributing  BIA  Bssic  Service  educstion  appropriations,  to  both 
IIA  operated  snd  contrected  prograaa.    The  law  cslls  fdr  *  formula  for  the 
adainiatration  of  contracted  operations. 

COMMENT;    We  understand  the  language  of  PL  95-561  to  aandate  the  BIA 
to  do  aomething  about  formulating  adminiatrative  coata  for  contract  achoola. 
This  has  not  been  done,  And  we  understand  not  even  stsrtcd.    The.BIA  sppears 
to  feel  that  such  s  formula  is  sn  option  to  then. 

We  believe  thst  the  BIA  must  be  responsive  to  our  public  lsws.  There 
is  a  demand  for  sn  adminiatrative  f omuls.    We  fsil  to  understsnd  why  the 
glA  does  not  perform  its  obligations. 

8.      The  'Allc  report  suggests  thst  the  BIA  develop  s  -ststisticsl  method  for 
determining  its  own  overhead  costs. 

COMMENT:    We  sgrce  that  this  would  be  one  concrete  snd  prudent  .way  to 
proceed,  in  order  to  concretely  determine  whst  BIA  overhesd  costs  for  educstion 
ire.    However,  we  feel  the  report  falls  well  short  of  requiring  sn  outside 
agency  to  do  this  for  the.  BIA.    We  csnnot  rely  on  the  BIA  to  do  it  properly. 
Our  request  to  this  Committee  is  that  sn  agency  outside  of  the  BIA  perform  the 
mechanics  of  determining  what  would  otherwise  be  called  the  BIA' a  indirect 
coat  ratio.    If  no  outride  agency  (auch  aa  the  C.A.O.)  can  be  found  to  do  ao» 
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the  BIA  should  be  directed' to  set  up  «  task  force  with  equal  representation 
of  government  employees  and  contract  school/tribal  contractors  to  sit  with 
the  BIA  and  to  review  their  work  and  progress.    We  would  like  to  ask  this 
Committee  to  direct  the  BIA  in  auch  a  way  that  objectivity  can  be  included 
in  the  process,  «nd  that  this  Committee  review  the  final  reaults  with  Indian 
contractors. 


9.  The  BIA  has  failed  to  fund  contractors  at  100X  of  their  established  *. 
needs. 

COMMENT:    It  i«  unnecessary  for  the  BIA  to  fall  shoS&t  on  Indian  Contract 
Support  Funds.    We  have  been  told,  by  BIA  central  office  staff  of  how  soaeone 
"forgot"  to  budget  $7.5  million  for  OIG  audit  costs  one  year.    In  fact, 
former  OHB  Director  James  Mclntyrc  directed  to  JIA  to  find  the  money  it 
needed  in  FY  78  to  avoid  a  ahortfall  in  the  ICSP  by  locating  savings  within 
its  own  administrative  appropriations.    The  Bureau  succeeded  in  ao  finding 
the  money^.  % 

We  pointed  out  and  aubaitted  to  the  AILC  a  copy  of  that  memorandum  from 
Mr.  Mclntyre  for  inclusion  in  the  report—  but  the  AUC  team  declined  twice 
to  include  this  "relief  mechanisa"  in  their  report. 

10.  The  AILC  report  recoaaenda  that  the  BIA  discover  ita  overhead  coat 
ratio  by  the  beginning  of  FY  83.  * 

COMMENT:    The  auggestion  is  incredible!    We  already'  have  reliable  data 
for  the  amount  of  time,  effort  and  rcaources  it  takaa  to  develop  arty  indirect 
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cost  proposal,  and  to  identify  costs  at  the  local' level.    The  Bureau'* 
task  It  all  that  «uch  greater.    The  BIA  hat  had  recurrent^problems  In 
dealing  with  direct  costs  under  the  PL  95-561  formula.    We  see  a  start-up 
date  of  the  BIA  plan  by  Oct.  1,  1982  as  unfeasible;  if  rushed,  the  BIA 
will  perform  this  critical  operation  poorly. 

In  conclusion,  we  would  like  to  once  again  extend  our  sincere 
appreciation  to  the  members  of  this  cccoilteo  for  their  concern  and  care 
for  Indian  education  and  Indian  solf-determinatlon.    We  bellevo  that  PL 
93-638  has  boen  the  best  law  for  Indian  peoples,  and  we' hope  that  the  Congress  ^ 
will  help  provido  tho  oncouragement  to  tho  administration  to  insure  that 
this  law  is  implemented  and  fulfilled  in  tho  noar future. 
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Teatimo^ny  0f  the  Rock  Point  Community  School  Board  to 
The  Senate  Select  Committee,  on'Indian  Affaira 
•  June  30,  1982,  Dirkaen  Senate  Office  Buildins,  Waahington,  DC 
Written  Testimony  aa  follow-up  to  Oral  Prcacntatlon.  June  30.  1982 

1       PROPOSED  CHANcfe  IN  25  CFR  271-277.  ReVjIationa  Implementing  PL  93-638, 
The  Indian  Self-Detarmination  and  Education  Aaaiatance'Act  of  1975. 

INTRODUCTION:    The  Bureau  of  Indian  Affairs  (BIA)  ia  propoaing  major 

changes  in  the  federal  regulationa  affecting  Indian  Self- 
Determination,  by  changing  the  rolationahip  between  the 
government  and  Indian  contractora  from  a  contract  relation- 
ship to  a  grant  relationship, 

a 

Tha  BU  proposes  to  revise  25  CFR  271  ff  to  bring  the  BIA  into  alignment 
with  PL  95-224,  the  Federal  Granta  and  Cooperative  Agreement a  Act  of  1978, 
and  to  increaae  the  a elf -de termination  potential  of  Indiana  to  manage  their 
own  programs. 

\ 

COMMENT:    Nothing  appeara  to  be  farther  from  the  truth  I    We  believe  that 
the    proposed  changea  are,  a  part  of  the  BIA' a  intent  to  diminish  federal 
obligationa  to  fulfill  truat  and  treaty  reaponaibilftiea.    Thia  would  appear 
to  be  a  part  of  a  greater  plan  to  terminate  aervicea  to  Indiana.    The  BIA' a 
earlier  ptopoaed  CTCP  (Consolidated  Tribal  Grant  Programs)  plans  were  alao 
dealgned  to  reduce  Indian  initiativea,  and  the  CTGP  waa  roundly  rejected  by 
tribea  everywhere.    The  BIA  propoaed  Area  office  re-alignment 'also  ia 
atructured  to  fragment  tribal  unity. 
^         In  apecific,  we  point  out  the  following: 
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.     Substantive  rights  and  obligations  under  PL  93-638  Are  being  watered 

down;  'i^oot  eliminated.    PL  93-638  directed  tfee  Secretary,  of  the  * 

' 

Interior  '{a*  well  as  the  Secretary  of  HEW,  or  Health  ana  Huaan  Services) 

'    *!to  contract 'to  Indian  tribes  and  coaounitiee  for  the  provision  by 

Udians,of  tfeoae  services  that  the  federal  is  obligated  to  perfora., 

*  The  Congress  had  considered  both  contracts  and  grants  at  the  passage 

i 

iof'the  Ktt,  and  knowingly  cooaittad  the  governaent  to  contracting 
with  Indian  peoplea.    The  Secretary  of  HHS  has  not  proposed  to  revise 

*  itV.^ulati<tts*icpleac.nt-ing  Sec.  103 #of  the  Act  to  coofora  with 
/,  *PL  9$»'pA.    We  sip,  the  MA.  initiative  to  do  ao  as  a  aeans  to  reduce 

*"*'.-       *:  •'*'". 

\  'J\its  reifronaibilij!ie«  to  Indiana.  * 

t  t  *"  V  t>.  . 

b\* *,l&*th«r  conWy  or  grant  as  defined  by  PL  95-224,^ 

'  tW*eviafr&i?spplies  to  the  unique  relationship 
V      and  Mdian*!  <  We  agr*e  withVhc  RIA  that  the  gov| 
*  'septus  whtn  contracting  with  tribes/organizations'* 
'*:Vtr©tt£$f.with  the  concept  that  .the  governaent  is  aioply  providing 
'  /  jHnancUl  assistance'  totribea  in  the  first  /place;    the  governaent 
-  *.°t$  obliged  to  provide  certain  services.,  PL  93-638' provided  a  aechanisa 
j£^or  Indians  to ^ fulfill  this  very  federal  responsibility.    ly  proposing  . 
/rant  relationship,  the  MA  proposca  ct>  draaaticaily  change  the 

•  "   rclati»n»hlp  o£  trait  .M.trMty  reiponilbllltlei  to  that  of  lost  eort 
*.    of  dlecrctlonary  'financial  aislatance'       defined  under  PL  95-224.  It 

la  a  'propoeed  'eleliht  of  lunvi,'  «t  It  eaaence,  'to  chan.a  Chll  hl«torlc«l 
ralatlonehlp.  ' 

The'-8ureau  propose.  «  new  policy  etatiaent  (271.4(h)).  that 'in  any  conflict 
between  theea  o?  other  tefuUt Ion*,  the  Act  (93-638)  ehall  prevail. 
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•COMMENT:    We  agree  ,with  thie  policy  etateaent.    Howiyer,  we  tee  *n 
Ua^dlate  conflict  with  then  proposed  revision*  to  •  grant  relationship, 
that  it  i3  in  direct  conflict  with  the  Congressional  mandate  under  > 

PL  93-633  to  contract  for  BLA  programs,  rapher  than  to  establish  V grant   J 

relationship!    They  change  the  Act!  x 

The  BU  proposes  to  utilize  OMB  Circulars,  A-102  and  A-87,  as  ths  functional 

administrative  regulations  for  implementing  fhia  new  relationship. 

.  • 

'  COMMENT:    The' Act  (PL  93-633)  inatructa  the  BlA  to 'pub  11  ah  for  review, 
i 

requeat. comments  and  to  consult  with  Indian  peoplca  .prior  to  amending 
requHeaenta  under  the  Act,    By  placing  aubatantial  authority  in  general 
federal  guidelines,  the  BLA  diminishes  ths  unique  rmlstlonship  between 
Indiana  and^thc  government.    OMB  circulars  nay  be  changed,  without  notice  * 
and  without  consultation,  at  any  time.  v  This  effectively  by- passes  Indian 
input  and  responsibility  for  self-determination.    The  Act  does  not  require 
'uniformity  with  other  federal  agencies,'  as  suggested  by  the  Bureau.  Thia 
proposed  change  would  simply  reduce  present  protect ipn  and  flexibility  in 
favor  of  greater  BLA  control  and  rlgidneaa.    There  are  numerous  examples 
of  this  Idas:    loss  of  Psrt  UH-70  contracting  requirements,  which  provide 
for  $hc  use  of  CSA  services  and  motor  pool,  increassd  effort  -bytrlbee  to 
lssrn  other  federal  directives  that  would  substitute  for  already  known  and 
workable  directives  under  present  regulationa,  dlrectivea  in  OMB  circulara 
that  arc  not  otherwise  spplicable  to  BLA-operated  echoola. 

The  Bureau  amends  the  declination  criteria  In  several  important  aspects. 
Ponding  limltationa  are  now  to  be  considered  mattsrs  for  declination. 
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COMMENT:  We  agree  with  the  Bureau  that  funding  liaitscions  ■ ho old  be 
a'aatter  to  be  resolved  under  th*e  d.eclln*cion  proceedinga.  Thla  Is  one 
change  that  we  feel  will  be  helpful  for  Indian  concraccors/grsnceea  in 
decernlning  the  avallabilicy  of  funds  (i.e.  „  on  a  nacion-vide  acale)  for 
Indian  programs,  snd  che  llmlca  of  funda  can  now  be  exaalned  under  che 
decllnaclon  procedures,  subjecc  Co  che  hearinga  and  appeala  procedurea 
auchorlzed  by  che  Acc. 

The  MA  proposes  Co  araend  flexible  reguUclona  re.  peraonnal  •anageaenc," 
propercy  aanage«enc  and  bookkeeping  procedurea. 

COMMENT.    The  revision  proposes  Co  elininace  preaenc  protecdon  and 
opporcunUy  for  crlbea  and  crlbal  organlraclona  co  eatablish  theaselvea 
chrough  che  aelf-decerolnaclon  proceas.    Pr^enc  reg.  271, 15(c) (5)  inaurea 
chac  *f  *  personnel  ayacea  la  not  In  place  when  *  contracced  prograa  begins, 
Che  concraccor  can  sgree  (MUST  AGREE)  Co  eacabllah  one  during  the  contract 
period,  «eecing  ccrcaln  accepcable  scandarda.    Revlaed  271,20  doea  noc 
provide  for  Chi*  acart-up  proceas  for  Indian  organltaciona.    An  organlzaclon 
aujc  have  lea  personnel  ayacen  in  place  before  even  receiving  a  «rantl  Lc 
increases  che  burden  of  che  organiracion  Co  perform  even  prior  co  tHfe. 
receipc  of  funds.  „ 

Slntlarly,  preaent  reg.  271.15(c)(6)  allows  for  organizations  to  "agrec(d) 
co  **cabli»h'aod  oalncain  a^fSp>^y  nanagcaenc  ayscca"  Co  procecc  governaenc  ^ 
'  propercy,  che  revtaion  d^es  noc  sj/ow  an  recipient  any  apace  co  eatabliah 
itself:    it  nusc  already  be  escabllshed. 

Finally,  rev.  reg.  S  271.20(c)(2)  stsces  chac  che  IIA  ouac  deawnscracc 
chac  che  crlbal  organizacion  which  will  undertake  a  granc  "does  noc  have | 
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«n  adequate  .ccountlnj  ,nd  bookkeeping  «y«te«."    Thl«  dl.solve.  the 
strength  of  the  original  regulation  which  state*: 

•  •  It  must  be  demonstrated  by  the  Bureau  that  the  tribal 
organization  does  not  have  or  cannot  set  in  place,  using 
contract  funds.,  an  accounting  and  bookkeeping  systeo  which 
will  be  adequate."    (emphasis  added) 

The  BIA  proposes  to  eliminate  protective  language  that  liaits  BIA  tfemaods 
for  additional  information  or  "other  conponenta"  not  specifically  addressed 
li\  the  regulations,  '  ' 


COMMENT.    Present  reg.  271. 15(c) (6) CW (ti)  clearly  atates  that  no  other 
components  can  be  ujjed  by  the  BIA  for  declination,  the  revised  grant  reg. 
•iaply  eliminates  this  clause,  leaving  the  door  wide  open  for  the  BIA  to 
create  new  issues  for  declination!    Some  schools'  have  be>«  told  they  oust 
comply  with  BIA  educational-standards,  which  PL  95-561  not  only  does  not 
require  but  clearly  allows  schools  to  establish  their  own  standards. 


The  Bureau  el'lninatea  the  requirements  for,  an  application  under  PL  93-638 
by  providing  in  Part  276  the  use  of  standard  forms  for  federal  assistance. 

> 

COMMENT-    Present  regs  under  Part  271  include  all  ditaila  that  will  be 
required,  with  the  stipulation  that  "No  further  detail  i»,  or  shall  be, 
required."    This  language  has  been  deleted-    Indian  contractors  have  had 
clear  dir«pions.    Now,  under  the  proposed  grant  regs,  this  simplicity  is 
loat.    Pad  276.16  instructs  applicants  to  use  the  "short  form"  application, 
unless  in  the  judgment  of  the  grants  officer,  "supplementary  pages  are 
required  for  ijprov&J  program  or  fiscal  accountability/*    This  leaves  a 
great  deal  of  (discretion  in  the  hands  on  lower  level  bureaucrats  who  may 
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not  *bc  experienced  In  operating  unique  and  individual  Indian  prograaa, 
to  demand  arbitrarily  additional  inforaation,  perhapa,  to  aeet  BIA  criteria 
that  are  not  found  In  the  regulations,  but  found  felsevhere  in  the  BIA  systea, 
such  *•  Ln  a"  Manual  or  aeno/instructions.    It  ia  unclear  if  there  are  any 
rights  to  hearing  or  appeal  ahould  s\ich  anticipated  problcaa  occur. 

The  HA  propoaea  in  Rev.  Sec.  271.41  to  add  additional  requir^aents  for 

grant  manageaent  than  thoae  found  in  Part  276  of  these  iaplcaenting  regulations. 

COMMENT:  Under  the  present  contract  aystea  and  iapleaenting  regolations 
(such  as  present  Part  276  and  41  CFR  14H-70)  contractors  have  clearly,  defined 
responsibilities  and  the  BIA  has  linits  on  its  authority.    The  revised  regs 

give  the  MA  additional  authority  to  iapose  special  and  aore  stringent  grant 

\ 

conditions  when  grantees  have  violated  grant  conditions  or  has  a  aanageaent 
systea  which  does  not  aeet  regulatory  standatfds.    Although  subject  to  the  % 
appeal  procedures,  tlae  delays  and  noney  transfer  delays  will  ensue  under  BIA 
restrictions  further  discouraging* Indian  initiatives.    If  a  tribe  is  not 
given  the  opportunity  to  establish  the  aanageaent  systea  during  the  grant* 
period,  these  regs  will  insure  either  the  iaposslbllity  of  tribes  of 
establiahing  the  aanageaent  systeas  af%^quired,  or  will  delay  adainistrative 
processes  to  the  point  of  total  frustration* 


The  Bureau  proposes  to  add  "special  conditions"  under  a  cooperative 

agrceaent,  rev.  Sec.  t 7 1.23.  r  * 


COMMENT.    While  PL  95-224  allows  for  cooperative  agreements  under  certain 
conditions,  the  IIA  appeara  to  have  widened  the  scope  of  that  provision 
by  not  Indicating  it  obligation  to  prove  with  substantial  evidence" 
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that  such  special  'cbnd  ft  Ion*  do.  In  fact,  exist.    "Presently,  under  the 
declination  criteria,  the  BIA  has  <he  burden  of  proof.      TnUs  change  would 
further  reduce  a  tribal  Initiative  for  self-determination  wherein  the 
aovernoent  could  Issue  a  cooperative  agreenent,  when  in  fact  the  tribal 
agency  had  applied  for  a  grant  instead'    There  Is  wide  room  for  bureaucratic 
■wnipulatlon.    A&aln,  the  right  to  appeal  on  a  negative  BIA  decision  here  Is 
unclear. 


The  Bureau  proposes  to  aodlfy  the  language  of  present  reg.  271.54  (Contract 
Funds)  with  rev.  271.43  (Direct  and  Indirect  Costs). 

COMHDTT:    The  new  language  is  unclear  In  its  specific  intent,  in  view 
of  the  ilA's  consideration  of  eliminating  completely  the  distinction  between 
direct  costs  and  Indirect  costs  funding,  one  prime  recommendation  in  the 
American  Indian  Law  Center  Report  of  May,  1982.    That  reports  suggests  that 
DC  and  IC  be  collapsed.    We  strongly  recommend  against  such- a  collapse  of 
distinct  fundi,  esp\  since  the  government  operates  ita  own  schools  with  distioct 
and  separate  funding.    In  addition,  the  proposed  language  deletes  regulatory  , 
protection  presently  found  In  the  regs,  when  it  eliminates  the  following  ■ 
provision.    Present  reg  271.54(a)  states  that  direct  costs  supplied  to  an 
organization  for  planning,  administering,  and  evaluating  "shall  not  be  used 
to  reduce  indirect  costs  otherwise  allowable  to  a  tribal  organizations," 
By  deleting  tha*t  language,  and  by  accepting  and  Initiating  a 'plan  to  eliminate 
the  difference  between  direct  costs  and  a  separately  Identifiable  indirect 
cost  line  item  In  the  Contract  Support  Fund,  the  Bureau  will  be  able  to  1 
reduce  funding  to  levels  that  would  discourage  any  organization  from 
attempting  self-determination.    All  administrative  service  costs  will  become 
direct  costs,  and  ihe  Secretarial  Level  Funding  provision  of  PL  93-638 
(S  106(h))  will  be  again  be  unrealized. 


266  . 


•  262 

11.    The  lureau  proposes  s  new* policy  regulation,  rev.  271.4.,  indies  tjng  chsc  chey 
will  provide  for  both  direct  snd  indirect  coses. 

COMMENT:    Although  some  may  ssy  thst  this  is  'noble*  of  Che  IIA  to  finally 
address  the  necessity  for  the  government  to  provide  for  b9th  program  (direct) 
costs  snd  adminiatrstive  overhead  (Indirect  costs),  this  ^licy  sppears  to 
be  in  conflict  with  Its  own  report  on  the  utter,  slso  under  review  by  this 
psnel.    The  A1LC  report  indicstes  that  the  notion  of  indirect  costs  should 
be  eliminated  due  to  confusion.    The  Bureau  is  sending  Indian  peoples 
confusing  signsls  on  what  its  policies  sre.    It  csn  only  lesd  to  more 
suspicion  snd  confusion  on  the  parts  of  tribes  to  understand  what  the 
government  expects,  whsn  attempting  to  function  under  PL  93-638.  It 
appears  t^hat  Indisns  sre  challenged  not  only  to  perform  dell  under  s 
contract  or  grant,  but  also  to  figure  out  what  the  BIA  is  sntlcipating. 

12.    The  Buresu  proposes  sevcrsl  regulstiort*  with  no  specific  criteria  for 

BIA  employees  to  use  in  malting  positive/negstive  determinations  in  grant 
issuance,  special  conditions,  additlonsl  information  needed.    Specif Icslly, 
the  "New  School  Stsrts"  section  (S  271.72)  is  loaded  with  such  ststcoents. 

COMMENTS:  The  BU  fsils  to  identify  sny  criteris  for  use  as  bssls  for 

declination  of  a  new  school  stsrt  or  progrsta  expsnsion.    Such  smbiguity  is 

i 

found  elsewhere  in  the  revisions.    Some  examples: 

a.      S  271.23(a)*     "Under  specified  circumstances  the  Commissioner  may 

prescribe  the  award  of  s  cooperative  agreement  rather  than  a  grant  " 

(No  "specified  circumstances"  sre.  indicated. ) 
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b.     S  271.23Tb)       "The  Cotni**  loner  may  order  the  uae  of  a  cooperative 

agreement  when,  in  hfs  judgment,  performance  would  be  Improved  by  rise  of 

a  cooperative  agreement ... ."  A (No  basla  for  judgment  indicated.) 
c       S  271.41(a)       "Special  grant  condltlona  more  reatrlctlve  than  thoae 

required  by  Part  27$  may  be  imposed...."    (Should  be  apecified,  for 

appeal  purpose*  or  declination  issues.) 
dA     S  271.73(b)       "Proposed  programs  and  pro gran  changes  shall  be  of 

sufficient  quality  to  offer  promise  of  providing  educational  benefits..*. 

(The  meaning  of  this  is  left  to^he^discretion  of  Agency  Superintendents 

or  Education  Line  Offlcera.) 

e.  S  271.73(b)(4)  "Whether  the  aize  of  the  atudent  population  to  be 
served  appears  t£  be  sufficiently  large  and  stable. . , ,"  (Without 
figure*  or  specific*,  we  aak:    In  whoae  eyes?    The  BIA  or  the  local 
community7) 

f.  S271. 73(b)  (4)    "Whether  there  are  other  adequate  education  alternative* 
currently  available  to  the  atudents  to  be  served...."    (Adequate  can* 
certainly  mean  different  thlnga  to  different  people.    Contract  achoola 
respond  to  community'  initiatives,  no  other  school  could  be  considered 
adequate  if  Indians  want  to  have  their  children  attend  a  coreaunity- 
controlled  contract  school.) 

13.    The  Bureau  proposes  to  eliminate  the  protection  as  found  under  federal 
,  contracting  law  as  much  as  £p  14H-70,  and  the  loaa  of  GSA  services. 

i 

COMMENT ,    Presently*  Indian  contractora  have,  aa  a  last  reaort,  the 
procedures  and  proceasea  found  under  federal  contracting  law*,  specifically 
41  CFK  14H-70,-*nd  the  Contract*  Dispute  Act  of  1978.    If  a  contractor  feela 
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that  after  hearings  and  appeals  (administrative  relief)  nothing  has  changed 
to  the  correct  errors  or  wrongs  Co  the  contractor,  the  Indian  organization 
can  seek  relief  under  the  Contracts  Dispute  Act.    Unfortunately ,  we  know  of  no 
such  protection  proviued  by  the  Congress  for  relief  under  grants.    In  addition, 
the  loss  of  CSA  services,  including  both  motor  pool  and  other  services,  will 
cripple  many,  if  not  all  contractors  presently  relying  on  such  services. 
Rock  Point  estiaates  that  to  replace  the  GSA  busses  it  uses  to  provide  by, 
day  school  transportation,  the  Bureau  would  need  to  fund  the  transportation 
segment  of  the  "funding  formula"  nearly  four  tines    higher  than  the  level  it 
presently  receives  for  transportation.     Should  the  Bureau  succeed  to  eliminate 
GSA  services r  and  not  provide  transportation  funds  to  meet  basic  day  school 
needs,  Rock  Point  may  have  to  cut  educational  services  below  bssic  levels , 
or  close  the  school  completely.    Rock  Point,  as  well  as  other  day  schools, 

feel  that  the  Secretarial  Funding  Level  as  demanded  by  Sec.  106(h)  of  the 

< 

Act  requires  the  government  to  either  provide  the  subsidized  GSA  services 
OR  funding  to  aeet  the  need.  With  the  failure  tc^provide  either  the  GSA 
services  or  adequate  funding,  the  meaning  and  concept  of  community  controlled 
Indian  schools  will  ■Vanish J  * 

The  Bureau  recooraends  to  Increase  'the  authority  of  Area  Directors  and  Agency 
Superintendents  under  the  proposed  grant  system.  \ 

m  •  - 

COMMENT.    Although  it  would  appear  that  increasing  the  authority  of  local 
BIA  administrators  might  suggest  a  better  communication  between  grantee  and 
the  BIA,  tfehe  reality  of  the  system  clearly  would  not  provide  for  this  benoflt. 
a.      There  is  a  conflict  of  interest  in  BIA*>aployees  contracting  out  to 

Indian  organizations  its  programs,  when  tho  loss  of  Jobs,  funds »  power 
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and  Influence  will  be  realized.    Thia  haa  been  highlighted  In  several 
C.A.O.  audit  reporta  on  the  BIA's  implementstion  of  PL  93-638.  The 
reader  should  confer  the  following: 

-"The  Indian  Self  Determination  Act—  Marty  Obsticles  Reaaln" 
(3/1/78) 

^  -"Still  No  Progress  In  Iopleoentlng  Controls  Ovar  Contracts  snd 

f  Grants  With  Indiana"  (9/J0/81) 

Briefly,  we  quote  from  this  latter  report  the  fallowing: 

The  situation  (Implementing  PL  93-638)  presents  s,dilemma     *  , 
or  Inherent  conflict  for  BIA  employees  who,  If  they  are 
successful  In  Implementing  self-determination,  may  well  be 
•lininating  their  own  Jobs.     Therefore/Jfc  is  not  In  »  * 

the  BIA  employees'  beat  interest  to  ei*OTage  tribes* 

«    to  use  self-determination  contracts  since  by  doing 
>  ao  they  may  be  putting  themselves  out  of  a  job. 

f    (9/10/81,  p.  27)  4 

We,  -at  the  local  level,  therefore  see  that  in  providing  Agency  and 
Area  line  officera  with  additional  authority  to  decline  grants,  and  to  use 
th*  anbigultiea  in  regulatory  language  aa  noted 'above  at  their  diacretion, * 

tribal  organira^ioaa  will  undoubtedly  continue  to  auffer  from  the  Bureau's 

V  ' 

reluctance  to  "cut  itaelf  off."    The  C.A.O.  had  recommended  that  a  separate' 
office  be  eatabliahed  to  aaslst  tribes  in  taking  over  Bureau  programs, 
becsuse  Bureau  offlplala  had  continued  to  do  auch  a  poor  job  in  contracting 
itaelf  out  in  the  flrat  place. 

b.      The, Bureau  la  preaently  not  ataffed  or  trained  to  handle  the 

commlttementa  and  jreaponaibilitiea  demanded  by  PL  -93-638  and  lta 
regulat,iona  under  the  preaent  system.    This  Is  not  only  reflected 
'   in  the  experience  of  .many  Indian  contractors,  as, testimony  to,  this 
committee  hss  indicated,  but  also  in  the  C.A.O.  reports  listed  above, 
snd  sdditionally  irtAthe  Bureau' a  "Indirect  Coat  Report"  prepared  by 
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Che  American  Indian  Uv  Center  (May,  1991).    There  were  at  leas^ine  , 
specific  recoonendationa  in  that  report  that  the  MA  get  itaelf  trained 
to  provide  accurat^inf ormation,  technical  assistance,  and  to  clarify 
the  oess  that  has  developed  over  indirect  costs  (see  the  second  part 
of  this  testimopy,  following.)    Even  though  the  present  regs  hsve  been 
operative  for  more  than  six  years,  the  Bureau  has  not  developed  the 
expertise  to  do  the  Job  right.    Many  tribes  organizations  are  reluctant 
to  request  MA  technical  assistance,  because  of  the  ineptness,  inadequscy, 
and  erroneous  advice  that  cooes  from  MA  field  and  central  office  staff. 
It  is  amusing,  and  at  the  sane  tine  discouraging  to  read  of, the  MA's  > 
pride  in  now  offering  pre-application  TA  under  these  proposed  grant 
regs,  when  their  performance  has  been  so  inadequate  in  the  past. 
*  Should  the  MA  be  allowed  to  implement  these  grant  regulations,  we 

predict  the  MA  will  proliferate  its  personnel  and  resources  to  meet 
these  additional  administrative  needs  within  itself,  absorbing  funds 
earmarked  for  Indians,  rather  than  making  then  available  for  additional 
contract  support  funding  oi>  for  *mp"leaenting  new  Indian  programs. 

ft 

The  Bureau  recommends  that  0MB  C.  A- 102  Attachment  be  utilized  in  gtant 
closeout  procedures/  * 

COMMENT"     It  is  unclear  what  the  relationship  of  A-102  is  with  these 
proposed  regs.    Sec  271.  Si  and  other  regs  provide  clear  procedures  for  tho. 
withholding  of  funds  and  rc-assuraptioo  wf  payments.     If  literally  followed, 
A-102  would  diminish  the  protection  found  An  the  271  regs.  Inexperienced 
and/or  uneducated  federal  employees  may  follow  the  wrong  procedures;  at  the 
*,i»e  tine,  A-102  does  not  provide  for  the  hearings  and  appeals  Vound  in  271, 
This  would  have  to  bp  cleared  up. 
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Tnc  Bureau  proposes  to  increase  th^JA-  review  authority  on  grant  continuation 
nod if ication,  per.  Sec.  271.22. 

C0MMEKT<  Irwll«n  contractors  apply  for  multi-year  grants,  under  the 

present  system,  in  order  to  reduce  the  administrative  burdans  associated 

with  re-contracting.    Although  the  revision  does  allow  for  grants  for  up 

to  three  years,  the  BIA  is  proposing  to  add  additional  review  authority  not 

presently  foundunder  the  present  system.    Presently,  if  a  contract  is 

awarded  for  more  than  one  year,  the 'succeeding  year  modifications  Are 

reviewed  for  >udget  considerations  and  changes  of  scope  of  the  prograas 

contracted.     If  there  are  no  changes  in,  scope „  then  budget  aodif ications 

•  *  * 

arc  the  only  aspect  reviewed.    v  * 

However,  under  this  grants  system,  revised  reg.  271.22  states  that  the 

continuation  proposal  „ill  be  "reviewed  in  the  saa*  manner  as  initial 

applications  and  evaluated  according  to  the  same  Criteria."    This  is  onerous. 

It  makes  a  tremendous  difference  at  the  program  implementation  level  to 

negotiate  only  a  budget  modification,  as  compared  to  having  your  program 

questioned  at  every  aspect  as  under  a  new  contract  application.    The  ^ 

government  alroady  retains  authority  to  terminate  and/or  r<tas8um«  a  contracted 

program  for  sufficient  reason,  such  as  malfeasance  on  the  part  of  the  contractor 

There  is*no  need  for  additional  annual  authority  to  evaluate  a  continuation 

modification.    This  can  only  discourage  self-determination.    This^rcf lects 

to  us  the  BIA* s  desire  not  to  contract/^rant  out  its  programs  to  Indians; 

it  reinforces  pur  convication  that  the  BIA  wants  to  control. 
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17.    The  Bureau  plans  to  use  grsnts  rather  than  contracts. 

* 

COMMENT;    The  implication  found  In  between  the  lines  of  the  new  rega, 
and  In  using  OMB  Circulars  for  grants,  U  that  grsnts  under  PL  93-638* 
could  become  discretionary.    \t  the  BIA  did  not  have  enough  Increased 
control  over. self-determination  Initiatives,  the  use  of  s  grant  mechanism 

Increases  that  sense  of  BJA  discretionary  powers.    S  271.22  gives^  the  BIA 

-v 

additional  power  to  not  continue  a  grsnt  that  has  been  awarded  for  three 
years  with  additional  review  and  evaluation  procedures  not  presently  allowed 
for  under,  the  contract  relationship.    Conciliation  grants  could  becoae 
discretionary. 

•>  * 

18.    The  Bureau,  In -the  written  prepared  testimony  of  A"^-  Secretary  Smith, 

states  that  "Consul tat Ion  meetings  were  held  with  tribal  lesdcrs." 

I 


COMMENT?    Although  this  may  be  factually  true  that  meeting*  were  held, 
we  understand  that  the  meaning  of  reg.  S271.3,has  not  been  adhered  to  by  the 
BIA.    S271.3(a)  states  that  the  Secretary  shall  "Consult  with  Indian  tribes 
and  national  and  regional  Indian  organization*  to  the  extent  practicable^ 
about  the  need  for  revision  or  amendment  and  consider  their  views  In 
preparing  the  proposed  revision  of  amendment."    (emphasis  added). 

We  are  s  member  of  *  regional  Indian  organization  (The  Association  of 
Navajo  Community  Controlled  School  Bosrds)  snd  a  national  Indian  organization 
(The  Association  of  Contract  Trlbals  Schools/ACTS) ,  and  we  have  not  been 
consulted.    The  Navajo  Tribe  has  testified  that  It  has  not  been  effectively 
consulted.    We  are  asked^to  comment,  but  cannot  obtain  copies  of  the  revisions 
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from  Nr.  Heald's  office.    Consultation  becomes  nothing  more  than  s  superficial 

0  notification  of  what  the  Bureau  has  already  Intended  to  do,  no  matter  nhat 

Indian  people*  think  and  desire.  * 
* 

We  know  of  no  Tribe  or  Indian  organization  or  contract  school  that 
supports  this  proposed  change  from  contracts  to  $rants.    In  meeting  with 
other  contract  school  boards  and  officials,  tfie  op*lnion  Is  virtually 
universally  against  these  changes.    We  ask  that  this  Committee  assist  Indian 

4 

peoples  in  returning  the  Bujresu  to,  the  essentials  of  PL  93-638  and  Indian 
Self -Determination.  (We  do  note  that  Secretary  Smith  did  not  testify  that 
Indian  peoples  wanted  these  changes;  he  argued  that  snother  act,  PL  95-224 
was  forcing  the  BIA  to  do  sol!)    As  Secretary  Smith  has  testified,  more  Indian 
trltfes  and  organization  are  attempting  self -de termination,  and  we  know  the 
rules  and  what  Is  expected.    Making  such  a  massive  negative  change  at  this 
time  would  discourage  further  contracting  and  self-determination.    We  request 
this  Committee  to  require  of  the  Bureau  ef feet ive^consultat ion  with  Indian 
groups  who  would  be  affected  by  these  changes,  and  to  listen  to  our  concerns, 
snd  no t  adopt  a  grant  relationship  with  the  First  Americans. 

Thank  yS?for  your  attention  and  concern  with  these  issues. 

r  •  - 
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STATEMENT  OF  BRUCE  HOFFMAN,  ROCK  POINT  SCHOOL,  BflfcK 

JOINT,  ARIZ.  .  / 

Mr,  HomiAN.Thknk  you,  Senator.  • 
Senator,  this  morning  we  heard  extensively  from  the  Bureau  on 
their  position  on  things,  but  we  do  not  find  the  Bureau  present  here 
right  now  trfHrwm  us.  We  are  kind  of  disappointed  with  that.  Tt  re- 
~  /fleets a  lack  of  consideration  of  our  points  of  view. 

Senator  DeConxim.  Is  there  anyone  here  frdm  the  Bureau?  .* 
:  t     [*No  response.] 

x  Senator  DeConxim.  Thank  you.  It  is  a  good  point.  I  assure  you 
v  ,  that  they  are.going  to*hear  {ronr  us  ard  they  will  have  a  copy  of  this 

testimony  sent  to  them,  .  \ 

^    *  Mr.  HomtAJf.  Thank  you,  Senator.  *  .  ,\ 

%e  he^rd  that  one  etf  the  big  issues  is  the  lack  of  GSA  services 
available  to  us  under  the  grant  system.  That  is  a  big  problem  but  it  is 
not  the  only  jprohAa,.  . 

Xbere  are  subJwntjal  othfer  problems  such  as  the  loss  of  protection 
•and  ngbk  unde*  the  new  grant  regulations.  F,or  example,  presently— 

-  a  <?onfxactof  (.an -establish 'a  management  system  fof  personnel  pnd 

-  finances  $iring_th?  contract  period.  Under  the  proposed  regulates, 
you  Would  havolo  have  thein  established  before  you  take  on  a  grant. 
That;is  impossible  for  ^our  small  school  when  you  are  trying  to  self- 
determine.  .  .  * 

*  The  present  regulations  set  clear  limits  i}s  to  what  the  Bureau  can 
i  demand  as,  far  as  infonnation  us  concerned.  The  riew  regulations  say 
that  the  Bureau  can  ask  for  any  kinds  of  information  at  any  time. 
That  would  definitely  hold  up  the  proceedings  of  getting  contracts 
>  , .  Or  grants  to.tribahorganiza^ions.  ,  • 

'The  BIA  proposes  using  OMB  circular^  «which  can  be  amended 
at  any  .time  by  OMB  without  going  through  a  review  process,  that  is 
.demanded  by  the  act  itself.  .    .    u  * 

Tho  presenUcontract  regulations  provide  specific  criteria  that  con- 
tractor*  raftst  put  in  for  a^pliing  specific  criteria  which  the  Bureau 
ean^isefcjr  declining  £  contract. 

Under  t^e  new  grant  procedures,  specificity  -is  lost  and  vve  wind' 
nn/witii  statements  such  as,  supplemental  pages  can.be  requested.  If 
adequate  protection  is  found  of  Go\ernment  resources,  then  that  is 
tliexitsfe.     '  •'  ■ 

- v  iMfrings » appear  to  be  adeuuate  on  thre  contractor  s  behalf,  then  thjit 

•  -  is/it*  AU-th^e  are  vague  ana  give  much  more  control  to  the  Bureau 

in  ^temiining  \vhat  they  feel  the  Indians  should  have. 
M  JThe  BIA-**  going  to  give  additional  authority  to  the  ai*ea  director 
And  the  superintendents  for  determining  whether  or  not  a  grant  is  ap 
propri?te.or,not.  Tfts  is  definitely  in  conflict  with  £he  GAO  audit  re 
.  port  which-  indicated  that  the  BIA  is  reluctant  to  contract  out  its 
•program*  because -of  conflict  . Of,  interest.  Giving  more  power  to  the 
"    ^rca  director 'is.'&oing  to,  increase  that  conflict,  He  does  not  want  to 
give  up  his  staff,  his  progtams^Ms  powor  *nd  authority,  but  yet  the 
grant  i?  giving  more  jk>wer4o*him to  do  so.T         ,  ^ 

In  terms  of  the  indirect  qost  problem,  the  Bureau  admitted  that 
they, have  contracted  out  about- 5Q  percent  of  their  programs.  If  tKat 

*  JSHrue,  why  has  ijp^their  administrative  cos^  gone  down  by,  say,  dose 
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"to  50  percent.  It  \xhh  not.  In  fart,  over  the  last  4  yeare,  it  increased 
^  200  percent  > 

The  BIA  estimates  its  own  indirect  cost  rate,  or  its  own  overhead, 
to  be  around  10  or  15  percent,  as  Secretary  Smith  suggested  this 
morning.  Our  anahsis  shows  their  rate  to  be  over  30  percent,  just  by 
using  BIA  appropriation  data. 

Senator  PeConcini.  Excuse  mo,  Mr.  Hoffman.,  I  am  reluctant  to 
interrupt  you  but  there  is  a  vote  on  the  floor  now  and  they  have  Just 
Signaled  us  for  the  last  few  minutes  of  that  vote.  I  am  going  to  have 
to  leave,  but  because  we  are  almost  finished  today,  I  am  going  to  ask 
John  Mulkew  my  sUff  assistant  on  the  committee,  to  hear  the  balance 
of  your  testimony  and  also  the  testimony  from  Dr.  Berlin,  t  also 
have  a  number  of  statements  that  without  objection  will  appear  in 
the  record,  so  please  continue.  Mr.  Mulkey  will  stay  Here. 

Ms.  Zion.  Senator,  one  question  I  would  ask  since  I  think  a.  num- 
ber of  tribes  and  contractor*  have  not  \et  even  received  the  latest  draft 
of  the  *-6W  regulations,  I  would  request  the  committee  to  keep  the 
record  open  long  enough  so  that  that  draft  can  be  gotten  out  to  them 
an(J  they  can  have  a  chance  to  look  at  it  arid  to  comment,  I  also  would 
appreciate  it  if  the  committee  could  direct  the  Bureau  to  disseminate 
that  draft  and  not  wait  until  it  is  published  in  the  Federal  Register, 
which  is  what  they  are  telling  us  they  are  going  to  do. 

Senator  DECoxcixr.  We  .will  attempt  to  do  that.  Are  you  suggest- 
ing that '30  days  is  not  long  enough  for  the  record  ? 

Ms.  Zion.  I  would  go  bv  what  the  panel  ha£  to  say. 

Mr.  Hoffmax.  I  won  Id  biggest  45  days. 

Senator  DkConuni.  WVcaimot  make  them  but  we  will  urge  them 
along  and  we  will  take  your  suggestion  and  feave  the  record  open  for 
45  days. 

Thank  you.  » 

Mr.  I  Ioffman.  Thank  you,  Senator. 

>  I  just  wanted  to  note  that  the  AILC  report,  which  has  been  ex-, 
»ejpsiyely*rjiscu&sed,4we  asked  Mr.  Krenzke.this  morning  before  the 
hearing 'what  his  plan  of  operation  is  going  to  be  and  hd  indicated 
that  he  is  going  to  select  certain  recommendations  and  not  other  recom- 
mendations. I  think  that  is  inappropriate  since  the  report  interrelates 
all  recommendations.  You  cannot  take  s<yne  and  not  the  others,  we 
do  not  know- what  the  Bureau's  intent  is  there. 

The  MhC  report  suggests  that  other  Federal  agencies  are  the  cause 
of  contract,  schools  underreco.vcring.  It  is  not  our  experience  with 
other  agencies.  Every  agency  has  paid  100  percent  except  the  BIA. 
1  think  it  is  time  that  the  PflA  own  up  to  its  responsibility. 

The  AILC  report  also  suggests  that  the  problem  has  been  caused  by 
Indiana  and  we  do  not  think  that  is  true.  We  think  it  has  been  caused 
by  Bureau  ineptness.  J  .  - 

For  example,  Mr:  Zweige  -admitted  he  forgot  $7.5  million  in  an 
appropriation  request.  Well,  that  is  a  lot  of  money  to  forget  and  blame 
ns  for  not  having  enough  money. 

Public  I>\y  <).->  f»6l  orders  the  Bureau  to  establish  a  funding  formula 
for  overhead  of  contract  operations.  Secretary  Smith's  written  testi- 
mony <?ays  that  is  an  idea  of  the  contract  schools.  Secretary  Smith 
might  well  road  the  law. 
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The  AILC  rcpoit  -uggesls  a  statistical  method  of  determining  the 
Bureau'*  overhead  eipen^'*.  Well,  that  is  a  good  idea,  hut  we  cannot 
trust  the  Bureau  to  do  that  itself.  It  need.s  either  GAO,  an  outside 
ageiuy,  Mibbtantial  o\ei sight  of  this  committee  and  othei  committees, 
and  Indian  input. 

The  Bui  can  has  pieMiith  a  mechanism  to  pre\ent  indirect  cost  short - 
falK  foi  rontiurtois.  In  ii)7h,  OMB  Direitor  Mclntjre  ordered  the 
Bureau  to  make  up  the  shortfall  out  of  its  own  money.  The  Bureau 
i  an  do  that  thi>  jeai,  and  it  ha*  not.  It  could  ha>e  done  it  in  past  years, 
and  it  did  not. 

I  would  like  to  conclude  w  ith  perhaps  a  ridicule,  but  if  contractors, 
Mich  as  our  school  and  other  tiil>es,  are  to  operate  at  the  le>el  of  com- 
petent >  that  the  BIA  operating,  we  would  he  closed  down  and  our 
eontiaij*  would  l>e  taken  awav.'We  ask  this  committee  to  give  as  much 
review  of  the  Bureaus  activities  as  they  give  of  ours. 

Thank  you. 

Mr.  Mri.KEY  f actingchairman].  Thank  von. 
Mr.  Berlin?  - 

STATEMENT  OF  WILLIAM  BERLIN,  EXECUTIVE  DIRECTOR,  ALAMO 
NAVAJO  SCHOOL  BOARD,  INC.,  MAGBALENA,  N.  MEX. 

Mr.  BtRLiv  I  am  Bill  Berlin  and  I  am  executive  director  for  the 
Alamo  Xa\ajo  School  Boaid.  I  am  a  member  of  the  same  association 
as  the^e  other  sMiools  that  have  preceded  me. 

I  appreciate  the  oppoitnniU  to  piesent  this  testimony  and  we  have 
presented  our  written  testimony  for  your  consideration. 

Mr.  Mt  I.KEY.  We  ha\e  received  your  written  testimony  and  it  will  * 
be  referred  to  the,  committee  for  inclusion  in  the  record  of  this 
hearing. 

Mr.  Bmii.in.  I  will  conclude  todays  remarks  for  this  panel.  I  would 
like  to  touch  upon  a  few  points  that  I  do  not  belie\e  have  been  men- 
tioned in  the  course  of  the  da\,  or  if  so,  were  missed  by  me  and  I 
,  apologi/e  for  reiterating  them. 

AVe  do  concur  £  it h  most  of  the  points  that  have  l>een  made  with 
regard  to  the  deuea>c  in  funds,  the  lack  of  opportunity  to  plan,  the 
lack  of  opportunity  to  niodif},  the  definitional  pioblenis,  this  long 
litany  of  problems  that  have  been  enumerated  here. 
•  [[('addition  to  those,  I  would  suggest  that  one  of  the  problems  that 
has  not  been  mentioned  that  the  negotiations  foi  the  administrative 
overhead  lump  sums  that  man>  school  contractors  use,  lather  than 
haung  an  indirect  cost  rate,  are  a  \  er>  expensh  e^.protracted,  and  sub- 
jective process. 

An  example,  in  fiscal  year  19*1,  oui  fiist  contact  with  the  contract- 
ing officer  wits  made  in  August,  our  final  negotiation  was  not  con- 
eluded  until  Februarv  of  the  follow  iiuy  calendar  year,  and  at  our  best 
estimate,  at  aVost  of  approximately  $21,000. 

The  past  year,  our  latest  negotiation,  including  four  roundtrips 
from  Alamo  "to  Gallup,  and  fche  associated  costs,  wv  estimate  at  $5,600, 
all  these  funds  lould  l>e  used  to  defiay  much  more  needed. expenses. 

A  secgrid  point  I  believe  that  has  not  l>een  dwelt  upon  is  the  results 
of  the)vwrong  interpretations.  Now,  the  wrong  interpretations,  the 
definitional  problems,  hale  been  mentioned  at  some  length,  but  little 
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has  been  s,aid  about  the  i  exults.  Recalling  the  past  jear,  because  people 
have  ill-defined  uuhieit  io.sts,  we  ha\e  had  innumerable  meetings  at 
a  significant  cost  to  the  Bureau  and  to  the  contract  schools  in  trying 
to  resolve  these  definitional  problems. 

Mr.  Zweige  came  more  than  one  time  to  New  Mexico  and  Arizona 
to  i1imun>  the;*  ismics  and  attempt  to  bring  these  pioblems  into  focus. 
Our  association  has  spent,  staff  members  ha\e  spent,  endless  hours 
try  ing  to  get  togethei  over  long  distant  es  as  frequently  as  possible.  The 
costs  here  have  been  inestimable  and  it  is  because  of  tlie  improper 
definitional  problems  that  have  arisen. 

My  third  point  that  I  believe  has  not  been  addressed  is  the  lack  of 
poluy  and  diroction  that  would  have  resolved  this  at  the  beginning.  As 
we  heard  this  morning,  there  ha\  e  been  some  attempts  made  to  tliink 
about  policy  and  direction,  but  as  the  status  with  the  GSA  vehicles, 
they  are  still  working  on  it, 

I  hpve  been  involved  in  incfiiect  cost  problems  since  my  advent  into 
Ind  ian  education  in  1973  and  have  struggled  since  1977  at  all  levels, 
including  the  central  office  level.  So  these  problems  are  not  new  and  ' 
they  have  been  exacerbated  rather  than  ameliorated  over  these  past 
years,  and  I  fear  that  much  of  what  is  projected  may  well  contribute 
to  more  of  the  same  because  and  if,  as  some  of  the  gentlemen  from 
the#Bureau  testified,  they  do  implement  some  of  the  recommendations 
from  the  recent  stud)  conducted  by  the  American  Indian  Law  Center, 
they  aie  morel j  substituting  another  ratio  for  an  old  ratio.  The  prob- 
lems are  with  ratios.  You  cannot  project  adequately  on  the  basis  of  a 
variable  rate  what  jour  funding  needs  are  £oing  to  be,  so  we  will  be  t 
facing  the  same  problems  down  the  road  with  this  system  as  we  face  ' 
with  the  current  system  of  the  indirect  cost  rates. 

These  are  essentially  the  points  I  feel  were  not  touched.  I  would  like 
to  voice  our  'recommendations  for  the  committees  consideration.  It  is 
our  belief  that  the  Office  of  the  Assistant  Secretary  for  Indian  Affairs 
should  be  instiucttfd  to  include  in  the  proposed  regulatory  revision  to 
Public .La# D3  f>38  the  proviso  that  contract  schools  and  Bureau  of 
Indian  Affairs  educational  administrative  costs  be  treated  separately 
in  budget  requests  to  the  Interior  Appropriation  Committee  in  accord- 
ance with  the  conference  report  language  that  t  was  created  last 
November  5. 

We  further  recommend  that  to  insure  that  Mich  funding  is  stipulated 
therein  to  U<  allocated  to  eligible  schools  that  a  formula  l>e  developed 
as  mandated  in  Public  Law  95-561,  at  section  1128(A)  (2)  (d). 

We  thank  you  for  your  patience."  * 

Mr.  MtH-KEY.  Thank  you,  Mr.  Berlin.  Your  prepared  statement  will 

included  in  the  reconlat  this  point. 

['fho  .statement  follows.  Testimony  resumes  on  p.  298.] 
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Alamo  Navajo  School  Board,  Ine, 


SENATE  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS. 

RECARDINC  indirect  costs 

ADMINISTERED  UNDER  PUBLIC  LAW  93-638 
30  JUNE  1982 


Mr.  Chairman,  we  appreciate  this  opportunity  to  appear  before  the 
Senate  Select  Committee  on  Indian  Affairs.  This  statement  is  on  behalf  of  the 
Alamo  Navajo  School  Board,  Inc..  a  not-for-profit  organization  chartered  by 
the  Navajo  Nation  and  by  the  State  of  New  Mexico  for  the  purpose  o{  oper- 
ating a  K-12  day  school  on  the  Alamo  Navajo  Reservation.  In  existence  only 
since  October  1979.  the  school  >  currently-  enrolls  30$  students,  including 
preschool. 

My  name  is  Bill  Berlin.  I  am  Executive  Director  for  ANSB.  1  wish  to 
comment  on  the  problems  that  "contract  schools1*  encounter  in  obtaining 
administrative  overhead  costs  through  the  Contract  Support  Fund  line  item  of 
the  Bureau  Of  Indian  Affairs  budget.  These  administrative  overhead  costs 
are  incurred  in  the  operation  of  any  school  program,  and  the  problems 
encountered  here  are  distinct  from  problems  tribal  governments  experience 
with  indirect  cost  recovery.  My  statement  supports  the  intent  of  Congress  in 
its  passage  of  Public  Law  95-561.  the  Education  Amendments  of  1978. 
specifically  Section  1128.  by  recommending, that  the  Indian  School  Equalization 
Formula  (ISEF)  include  and  authorize  for  appropriation  the  administrative 
costs  necessary  to  adequate  operation  of  a  school  through  a  PL  93-638 
contract.  This  would  be  as  mandated  in  Section  1128(a)(2)(D)  of  the  Act  and 
as  recommended  subsequent  to  analysis  by  the  National  Conference  ^6f  State 
Legislatures  —  Education  Commission  of  the  States,  the  organization  that 
developed  the  ISEF  under  contract  to  the  Bureau  Of  Indian  Affairs  during 


Rather  than  providing  funds  to  underwrite  administrative  overhead  costs 
through  that  fornula,  as  Congress  intended,  the  Bureau  adopted  Contract 
Support  Funds  as  a  budget  line  item  included  in  the  yearly  appropriation  ^re- 
quest beginning  with  fiscal  year  1976,  as  tribes  and  tribal  organizations 
began  contracting  BIA  programs  in  increasing  numbers  after  the  passage  of 
Public  Law  93-638.  Resulting  ffom  this  decision  have  been  the  many  problems 
encountered  by.  contractors  attempting  to  recover  administrative  overhead 
costs  through  Contract  Support  Fund  allocations.  In  the  absence  of  a  precise- 
allotment  formula,  as  mandated  by  the  Congress  in  the  1978  passage  of  Public 
Law  95-561.  contract  schools  cannot  be  assured,  at  the  beginning  of  the 
school  year  or  of  the  fiscal  year,  of  an  exact  amount  for  overhead  in  that 
fiscal*  year  even  after  concluding  negotiations  with  the  Bureau's  Contracting 
Officer.  As  the  equivalent  of  a  Loca*l  Education  Agency  (LEA)  dependent 
entirely  upon  PL  93-638  contracts  for  its  existence,  a  contract  school's 
financial  stability  and  possible  continuance  is  therefore  jeopardized  each  year. 
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.The  sixty  extract  schools  now  in  existence,  nationwide  undoubtedly 
share  3  similar  predicament,  such  that  the  following \ine  items,  agreed  upon 
as  significant  problems  at  a  recent  convocation  of  Association  of  Navajo 
Community  Controlled  School  Boards,  are  advanced  in  support  of  this  con- 
tention. The  following  all  pertain  to  difficulties  experienced  in  receiving 
funds  through  the  ^Contract  Support  Fund  line  item  in  amounts  agreed  u,pon 
through  negotiations  with  Bureau  representatives.  These  nine  impediments  to 
effective  school  operations  are  as  follows. 

t  -x  Alamo  Navajo  Community  School  has  experienced  a  yearly  decrease 
tn  Contract  Support  Fund  allocations.  If  the  recent  directive  to  Area  Offices 
from,  the  Deputy  Assistant  Secretary  of  Indian  Attains  -  Operations  is  carried 
out  as  stated  in  Attachment  A,  we  will  have  fewer  dollars  for  administrative 
overhead  costs  for  FY  1982  than  in  FY  1980*  the  first  year  of  our  contract  — 
this  being  in  contrast  to  the  school's  enrollment  doubling  during  these  three 
years  of  operation.  For  FY  1980,  ANSB  received  96  percent  of  the  negotiated^ 
overhead  amount.  This  amount  (<i  percent  ,less  than  that  awarded)  then  be- 
came the  FY  19fo1  base,  from  which  negotiations  were  then  Initiated.  The  FY. 
1981  appropriation  shortfall  further  reduced  the  amount  of  ANSB  Overhead 
costs  actually  underwritten  to  90  percent  of  tKe  negotiated  figure.  Similarly, 
for  this  fiscal  year,  the  base  for  negotiation  purposes  has  been  computed 
from  the  actual  amount  of  administrative  cost  allocation  received  for  FY  198t. 
It  Is  extremely  difficult  to  administer,  programs  when,  after  reaching  agree- 
ment with  the  Contracting  Officer  on  an  amount  equal  to  the  FY  f9*81  figure 
(subject  to  availability  of  appropriated  funds)  to? be  notified  in  the  third 
Quarter  of  FY  1982  that  we  must  absorb  an  additional  ft  percent  cut  from  the 
negotiated  base  as  cumulatively  reduced.  (Reference  Attachment  B.  Contract 
Support  Fund  -  FY  1976  -  FY  1982  regarding  the  Bureau  of  Indian  AffaMs 
increasing  difficulty  In  reqtiestfng  adequate  amounts  .for  indirect  costs  asso- 
ciated with  Public  Law  93-638  Contracts.  y 

*.  *  • 

2.  Planning  for  an  adequate  administrative  support  structure  at  the 
beginning  of  the  school  year,  without  advanced  knowledge  of  the  amount  of 
money  available  for  this  function.  Lack  of  adequate  planning  and  adminis- 
trative stability  jeopardize  the  school's  abtlity  to  retain  quality  personnel  and 
to  operate  educational  programs  of  satisfactory  quality.  This  was  not  the 
intent  of  Congress  as  expressed  in  Sactlqn  1128  (a)(2)(D)  of  PubflT  Law 
95-561,  where  it  is  seated  that... 

The  Secretary  shall  establish,  by  regulation  adopted  in  accord- 
ance with  section  1138,  a  formula  for  determining  the  minimum 
annual  amount  of  funds  necessary  to  sustain'  each  Bureau  or  con- 
tract school.  In  establishing  such  formula,  the  Secretary  shall 
consider.. .(2)(D)  overhead  costs  associated  with  administering 
contracted  education  functions  

Yet  contract  schools  are  forced  to  wait,  often  until  the  end  of  the*  First 
Quarter  of  the  fiscal  year  before  the  Bureau  jna&s  Contract  Support  Fund 
allocation  Information  available,  and  only  then  do  negotiations  for  specific 
amounts  begin  with  the  Area  Offices*  Contracting  Officer.  ^For  example,  as  a  . 
result  of  tnese  yearly  negotiations,  Alamo  Navajo,  School  Board  has  had  to 
undertake  significant  administrative  staff  reductions  midway  through  the 
school  year,  with  predictably  adverse  results  for  the  academic  program  — 
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those  of  declining  staff  and  student  morale  and  novation,  and,  therefore,  a 
questioning  of  administrative  competence  by  community  parents  and  members. 

3 .  Negotiations  for  determining  the  amounts  for  administrative  overhead 
costs  to  be  funded  from  the  Contract  Support  Tund  line  item  for  PL  93-638 
Con  (rati  s  haVe'^'prove^J^o  be  very  expensive,  protracted  and  subjective? 
This  situation  reflects  the  need  for  an  allotment  formula  "...tor  Overhead 
costs  associated  with  adninistenng  contracted  education  iunctions* . ."  as 
referenced  in  *2  above.  A  precise  allotment  formula  would  eliminate  the 
subjectivity  of  the  Bureau's  officials  insofar  as  determining  which  items  of 
educational  administrative  overhead  warrant  inclusion  in  a  PL  93-638  contract. 

As  an  txample  of  the  costly,*  protracted  procedures  encountered,  FY 

1981  negotiations  for  ANSB  were  not  completed  until  February,  1982  —  fully 
eight  months  after  the  initial  contact  with  the  Contracting  Officer,  and  at  an 
approximate  cost  of  $21,000.00  to  the  school  board.  For  FY  1982,  including 
four  roundtnp^  from  the  Alamo  Reservation  to^  the  Gallup  Area  Office,  a 
distance  of  470  miles  requiring  over  eight  hours  d^rving  time,  our  administ- 
rative overhead  cost  negotiation  was  concluded  at  a~  cost  of  approximately 
$5,600  and  at  a  level  of  $25,000  less  than  for  FY  19^  --  but  with  an  assur- 
ance to  restore  the  funding  to  er  100  per  cent  level  should  such  amounts  be 
available  after  all  contracts  -were  finalized  during  the  year.  ,  (Reference 
Attachment  C  which  is  aft  agreement  between  the  School  Boafd  and  the  Area 
Office  Contracts  Officer  for  fiscal  year  1982,  depicting  the  manner  in  which 
the  Bureau  enters  into  such  agreements. ) 

i 

Further,  despite  having  written  to  tjie  Bureau's  Deputy  Assistant  Sec- 
retary for  Operations  on  May        regarding  his  April  announcement  of  a  FY 

1982  Contract  Support  Fund  shortfall,  we  have  yet  to  receive  either  his 
written  response  or  official  communication  from  the  Area  Office  regarding  the 
proposed  Fourth  Quarter  reallocation  of  Contract  Support  Funds  from  "sur- 
plus" to  "shortfall"  areas  "...with  the  greatest  unfunded  Contract  Support 

.needs  "     (Reference  Attachment  0,   page   two,  ANSB   correspondence  to 

John  W.  Fritz.  Deputy  Assistant  Secretary  -  Operations.) 
.  * 

The  matter  of  reducing  the  administrative  overhead  cost  base  through 
yearly  shortfalls  in  the  Contract  Support  Fund  line  item  is  exacerbated  by  the 
lack  of  consistency  exhibited  by  Bureau  negotiating  officials  in  interpreting 
the  current  "Interim  Guidelines  for  Lump  Sum  Negotiations."  For  example, 
despite  the  considerable  attention  given  to  the  incorporation  of  these  guide- 
lines into  Ft  1982  negotiations  by  Bureau  Central  Offlc*  officials,  a  single,, 
passing  reference  at  the  outset  of  the  initial  negotiating -session  with  Area 
Office  officials  was  the  extent  of  their  incorporation  intb  the  determination  of 
an  administrative  overhead  cost  figure.  (Reference  Attachment  E,  25  Septem- 
ber 1981  Acting  Deputy  Assistant  Secretary  -  IndiaTi  Affairs  ^nenlorandum  en- 
titled "Guidelines  for  Negotiation  of  Lump  Sum  Agreements.")  In  fact,  the 
single  consideration  by  Bureau  officials  at  the  negotiatipns  was  how  much 
ANSB. was  requesting  and  how  much  they  could  allow, us.  No  discussion  per- 
taining to  the  content  of  our  request,  or  comparison  with  the  September  25 
"guidelines"  for  inclusion  or  exclusion  of  line  items,  j^as  conducted.  This 
example  is  cited  in  order  to  convey  to  this  Committee  the  salutary  effect  the 
prescribed  administrative  overhead  cost  allotment  formula  would  bring  to  these 
yearly  negotiations,  as  well  as  to  a  probable  reduction  of  traffic  to  the  door 
of  the  Interior  Appropriation  Committee  at  mark-up  time,   Inasmuch  as  the 
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BIA's  estimate  of  an  amount  to  request  of  Congress,  in  Its  January  budget 
submittal  administrative  overhead  costs  under  PL  93*638  awards,  would  be 
considerably  closer  to  actual  dollar  a^ments  authorized  by  the  formula  than 
has  been  the  case  previously. 

4  Negotiations  for  underwriting  admmistrative<xfvWhead  costs  through 
the  Contract  Support  Fund  line  item  provide  no  opportunities  fgp^nDtjiiic4l[o><' 
m  administrative  approach  for  personnel  expansion  due  to  school  enrollment 
increases,  or  for  adaptation  to  unforeseen  circumstances  that  occur  during 
the  first  semester  of  the  school  year.  The  Indian  School  Equalization  For- 
mula, through  which  funds  for  direct  instructional  programs  are  allocated, 
provides  for  tentative  allotments  for  the  coming  school  year  based  upon  a 
count  of  students  conducted  in  February  and  March  of  each  year.  Thus,  if  a 
school's  enrollment  changes  significantly  during  the  first  six  months  of 
school,  it  would  be  discovered  as  the  result  of  the  Spring  counting  process 
and  appropriate  adjustment  in  tentative  fund  allotment  would  be  made  for  the 
subsequent  school  year.  „ 

No  such  equitable  modification  procedure  exists  for  adapting  to  changing 
circumstances  for  administrative  overhead  costs.  Each  negotiation  for  these 
funds  is  discrete  and  tends  to  be  final  for  a  given  year.  As  noted  In  #1 
above,  ANSB  has  experienced  reductions  in  the  •administrative  overhead  cftst 
bate  across  the  term  of  the  contract.  This  has  occurred  despite  large  school 
enrollment  increases  and  increases  in  program  operations  and  administrative 
responsibilities,  such  as  Special  Education  and  the  Jevelopment  of  our  sec- 
ondary curriculum.  ^ 

It  is  an  additionally  well-documented  fact  that  contract  Schools  have  had 
to  reduce  administrative  overhead  costs  through  reductions  In  personnel  and 
in  provisfon  of  support  services.  The  effects  of  these  actions  are  very 
discouraging  to  schools  considering  contracting  under  PL  93-636.  As  contract 
schools  are  forced  to  reduce  these  necessary  personnel,  "self-determination" 
becomes  a  hollow  phrase  and  retrocession  of  entire  educatldnal  programs  is  a 
p6ssiW*rty  subject  to  undertaking.  % 

5.  ^  As  a  contracting  organization,  ANSB  faces  stiff  competition  with 
tribes,  tribal  organizations",  and  other  schools  for  the  perennially  insufficient 
Contract  Fund  Appropriation.  This  competition  is  unnecessary  and  is  con- 
trary to  Congressional  intent  in  enacting  w  PL  93-638.  Organizations  already 
possessing  sophisticated  operations  with  skilled  negotiators '  are  able  to  In* 
crease  their  allocation9  at  the  expense  of  small,  under-staffed,  contract 
schools.  If  tribal  governing  bodies  Choose  to  exercise  .their  prerogatives* 
schools  and  organizations  >vould  have  practially  no  access  to  Contract  Support 
Fund  allocations,  as  long  as  the  educational  administrative  overhead  cost 
appropriation  is  not  .treated  separately  in  a  formula  as  mandated  by*  PL 
95-561,  •  . 

6 .  Contract  school  problems  of  insufficient  administrative  overhead  cost 
allocations  resulting  from  the  Bureau's  failure  to  separate  out  its  own  admin' 
istratlvc  costs  level  and  to  request  appropriations  for  contract  schools  at  that 
same  level.    This  Is  as  mandated  by  Section  106(h)  of  h.  93-6S&,  as  follows: 

*  *  * 

The  amount  of  funds  provided^  under  the  terms  of  contracts  entered  *  ^ 

into  pursuant  to  Stctions '3*02?  and  \0Z  shall  not  be  less  than  the 
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appropriate  Secretary  woujd  *have  otherwise  provided  for  his»  direct 
operation  of  the  programs  or  portions  .thereof  for  the  period  cov- 
ered under  the  contract.  Provided  that  any  savings  in  operation 
under  such  contracts  shall  be  utffized-to  provide  additional  services 
o>  benefits  under  the  contract. 

The  Bureau's  continued  lack  of  compliance  with  this  specific  legislative  man- 
date »s  detrimental  to  the  performance  level  of  the  sixty  contract  schools  now 
operating  nationwide.  /  The  Bureau's  internal,  administrative  capacity  has 
never  been  reduced  as  a  result  of  appropriation  shortfalls.  (In  this  regarc^^ 
it  is  heartening  that 'the  Conferees  on  the  FY  1982  Interior  Appropriation  bill 
agreed  as  follows  on  the  need  for  the  Bureau  to  identify  its  proposed  costs 
for  administration  under  a  separate  line  item,  and  separately  to  Identify  funds 
budgeted  for  administration  of  education  programs.  (Reference  Attachment  F, 
R^port^No.  97-315,  dated  5  November  1981.  97th  Congress  -  1st  Session,  at 
page  18  )  . 

This  Bureau's  lack  of  Compliance  with  the  Congressional  mandate  con- 
tained in  PL  95-561  is  a  critical  deterrent  to  the  educational  self-determination 
envisioned  by;,Congress  in  its  passage  of  PL  93-638.        *  . 

7  Problems  of  definition  and  use  of  terms  in  connection  ..with 
administrative  Overhead  continue  to  hamper  contracting  organizations"!  This 
has  FesuITed  in"  an  exceedingly  complex  nomenclature,  such  is  "indirect 
costs,"  "Over/under  recovery,"  and  "theoretical  overrecovery '.'  which  then 
makes  recovery  of  contract  school  administrative  overhead  costs  practically 
inextricable  from  the  Contract  Support  Fund  line  item.     '  / 

Implementation  problems  prompted  the  Bureau  to  allow  schools  to  abandon 
the  "rate"  approach  and  use  a  "lump  sum"  agreement  method.  Guidelines, 
again  hastily  drafted  during  FY  1981,  tfere  issued  on  an  interim  basis  to  bo, 
us*d  by  BIA  contracting  officers  during  PL  93-638  negotiations  with  schools. 
The  guidelines,  and  their*  subsequent  mid-year  revisions,  were  criticized  by 
contract  schools  right  up  to  the  issuance  of  the  aforementioned  September  2S 
memorandum  from  the  Central  Office  to  Area  Offices,  prescribing  their*  incrir-  . 
poratiorv  into  FY  1982  contract  negotiations.  Contract  schools.,  including 
Alamo,  submitted  written  comments  and  me*t  with  BIA  Central  Office  staff  to 
try  to  reach  a  workable  accommodation  with  the  interim  guidelines. x,  Based 
upon  my  own  excfcrience  m  negotiating  a  FY  1*982  contract  lindei*  the  purview 
of  Jhe  interim  guidelines,  only  the  formula  as  mandated  by  the  Corngress  at 
Section  1128  of  PL  95-561  can  rescue  contract  schools  from  the  morals,  sur- 
rounding the  identification  --  and  recovery  --  of  administrative  overhead 
costs  allowable .  under  PL  93-638  awards.  An  allotment  formula  a'nd  djstn-^  « 
.button  system  using  the  same  procedures  and  mechanism  as  already  usdcj  for 
the  Indian  School  Equalization  Formula  (ISEF)  itself,  is  critically  needed. 

8  It   is  our  opinion   that  the  Bureaus  erroneous   interpretation  and 
continued  application  of  the  term  indirect  cost"  in  PI  93-638  contrtact^award  ♦ 
negotiations  has  resulted  in (a)   fewer  dollars  fOr^schoofs'  administrative' 
overnead  costs  than  intended  in  thejaassage  of  PL  95  S61  an&  (bj  very  costly 
and  inconclusive  studies  and  many  unnecessary  meetings  involving  Department 

of  the  Interior's  Office  of  'Inspector  Genera),  BIA,  and  contract  schools.  The 
results  from  ail  this  activity  have  been  counterproductive  to  contract  school 
educational  attainment.'  and  have  served  to  forestall  resolution  of.  the  central 
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Issue  --  that  of  projecting  a  realistic  figure  as  a  line  item  in  the  yearly 
appropriation  request  from  which  a  timely  distribution  of  that  subsequent  ap- 
propriation could  be  made  through  a  precise  formula  process. ,  * 

"Indirect  costsM  is  an  accounting  concept  and  is  very*  useful  in  that  con- 
text. It  is  distinct  from  "direct  costs."  Both  are  definable  and  may  be 
applied  to  an  accounting  for  costs  associated  with  '"administrative  overhead" 
costs  of  operating  a  school  the  term  that  is*  more  truly  descriptive  of  these 
kinds  of  expenses.  Schools  are  eligible  to  receive  administrative  overhead 
costs  reimbursement  for  programs  they  operate.  The  major  portion  of  these 
administrative  overhead  costs  are  directly  identifiable  and  can  be  allocated  to 
direct  cost  pools  in  the  administrative  budget,  the  remaining,  costs,  "not  read-  , 
ily  separable  and  assignable  to  specific  areas  of  the  admi/iistratlye  budget,  J 
are  true  indirect  costs.  Use  of  "Indirect  cost  rates"  as  a  methocTof  deter- 
minmg  the  administrative  overhead  costs  for  contractors  has  been,  and  Is, 
totally  inappropriate.  ■  •  . 

9*     The  lack  of  poUcy  direction  from  the  Office  of  Assistant  Secretary. 
for  Indian  Affairs,  regarding  Administrative  overhead  costs  for  schools  /con-* 
tinues,  as  evidenced  fry  the  failure  of  the  Bureau  to  promulgate  a  rule  for'  PL 
95-561  Educational  Standards.  ^Thls  is  also  as  agreed  In  the  Inferior  Appro- 
priations Committee  Conference  Report  for  FY  1982.    This  failure  4s  noted  on 
page  seventeen  of  Report  No.  97-315,  dated  5  November  1981  as  follows.* 

'         *     *      f  . 

The  managers  further  agree  that  the  Bureau  must  complete 
work  on  its  proposed  educational,  standards,  ^so  that  an  adequate 
base  for  school  funding  can  be  determined  in  the  future. 

It  is  unlikely  that  any  resolution  of  this  problem  wjll  o'ccur  until  clear 
direction  and  policy  are  developed.  .In  view  of  t^ese  problems 'created  for 
contract  schools  in  obtaining  adequate  administrative  overhead  costs,  resulting 
from  BIA  interpretation  of  the.  PL  93-638  mandate  concerning  administrative 
overhead  costs  allocable  to  those  awards,  the  following  recommendations  are 
made  for  this  Committee  to  consider,  in  its  deliberates  concerning  regulatory 
revisions  to  the  Indian  Self-Determination  and  Educational  Assistance  Act: 

1.  Instruct  the  Office,  of  Assistant  Secretary4  for,  Incjian  Affairs/., 
Department  of  the  Interior,  to  include^  in  the  proposed  regulatory  * 
revision  to  "Public  Law  93-638  the  proviso  that  contract  School  and 
'  "Bureau  of  Indian  Affairs*  educational  administrative  costs  w[£  be 
treated  separately  in  Budget  requests  to  the  Interior  Appropriate 
Committee, .in  accordance  with, the  Conference  Report  Jahguage  cited 
at  page  «#4aM,  *  Item  -five  above;  arid 

<?,v<?  Si*  *  > 

i.     Ensure  that  such  funding  as  stlpuleted.above  be  allocated  to  eligible 
schools  through  use  of  a   formula,   as  'mandated  in   Public'  Law  ■ 
95*561.  Section  112?(a)(/)(D). 

jWe  are  most  appreciative  of  .this  opportunity  to  present  our  recommenda- 
tions to  this  committee.  We  thank  .yog  for  yoffr  consideration  of  these  com- 
ments. .  '  V 
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*'TOi  All  Ares  Dittctors  „  *>. 

fXOHj     ^  Ocputy  ^seieVent  Stcr*£4*7,  ^"H^&'f*  (Openttlone)" 

*i      SUHEClV   CT  19Q.2  Contrect>^ppor£  Ju*de  Allot»to^,*,*^||^ 

£  tfce'Advlcee  of  JUlntoente  for**  l«52>(Cbntrect  Support  Fund*  elVbcing 
processed/.  You  should  W  .receiving  tbc«  shortly. 

r      'Wrccrct  the  lateness  of  tMs  settoo/frit  hivt  vlthneld  proceeeing 
'   tncso until  tK«  st iecte  of,  .budget  reductlooe  on  contracted  progtsos 
could  be.  essesetd  ,'aod,  until  tribal  nscrfs  *wcrc«Jtnown  la  ths  sres^  of/ 

*  coat r sec  suppope*  *  .      *        «  V'1 

Twhlle  the  Iftresu. received  Contrect  Support  Funds  aspropjietlona  In  the 
'  *  .  aaouot  o(*  $27,322,000  for  Ft  XJ82',  jwe  have  projected  tribal  neede  of 
ibprrtlnatAty  $3l»3jMt747,    Thfa  constitutes  en  expected  shortfall  in* 

*  W  Contract  Support  Funds  of  .approximately  $4,02^747.  Tne  total  projected; 

needvdi*i/!*d  Into"  the  sppropristiof  received  gives' the^aureeu  sn  over-, 
'    *  a41,  op>roxla*te,  funding  lavel  of  WX.  „  f 

lowever*  costs  usocfoted  with  ccparatlon*  e*ue  to  lncrcsse*  tribal 
V  conWetfng  auefae-  funde*  st  the  1?0X  leval^   These  costs,  which  nre 
paid  /ro»  tfce  Contract  Support  Funde  Appropriation,  decrease  the  tt&*l- 
«    .  available,  ConVr act  Support  Funded  approximately  «3.2J. 

*.  \    -  O  '  ■    „>  #        '  V  H        .     „  ' 

.  a    Floeee «not If j\ contracting  tribee  and  nonprofit  tribal  orgenjxetlone*  ia 
'*  yeua-Aifea  of^thla  refaction  in  Contract  Support  tuodei   Contracts  wh*ch 
are>lo*plscs  utilising  a  project  ed%fiee*d  la  excete  of,  85. 2t  vlll.hsve  tt> 
be>rcducs4  to  the  percentage  eJvMlebl«<io  ojrder  to^ultably -dlatr^buto* 
-   ^he-FT  1*12  ep£toprfatione*tbrouiJ»out  the  contracting  groups. 

Xo  order  to  reduce**  or  'eJUu^nett  tfo  ohortfsll  ia  ^Contract  support 
Funds. 'you  may  wish  'td.cx^loft  with  tribes,  the  use  at  autptua  niogren 
funa>,  U\avetl/ilA    Thaie'  could*  com  fro*  either  aavinge  in  the 

*  >  -    progrea  being  *cont rscud  . or  from  otficr  ptogreaa1  st  thf  field  level 

'     where  eevlng*  -Kavi  beelT afiectc4«*  Howwr,1  th*  livel,  of  delivery  a* 
*   sertjcee  to  tlidlan  ae^iciarlci  auat  be.cordfuMy  ssseeeed  before  thl* 
b        OTtlon  Is  'm^v d.    Further,  1re^»ngraa^Uac/reen6jcaUoa  pollcle*  end  proy 
, /c>durcs  Hou la  apply •  u       f-*/  ;*>  4  *'". 
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In  «uch  en  Instance,  funds  appropriated  for  Social  Strvlco  firante, 
fiaploy^cnt  Assistance  jr«nt*,  sod  other  Federal  assletencc  grente 
^ funds  appropriated  for  specific  fturcnu  prucrtaa^  amy  not  be  utilized 
to  cover  this  efiortfsll.  However,  If  tribe*  with  to  reallocate  $alf- 
tk  termination  grents  funds  to  cover  contract  support  costs,  they  aayv 
Res 1 Iocs t ion  policies'  sod  procedure  «uot  H»c  adhered  to,  and  the  Inpact 
an  tribal  'development  of  aeruiseacnt  oyetens  and  other  priority  tribal 
nsedc  «uat  be  fully  saccfleed. 
j 

Those  Area  Offices  vhleh  requested  a  apoclflc  allocation  to  cover 
separstion  costs  ere  required  to  submit  support inc  docuoentatloo  af 
such,  caste  to  thie  office  immediately,  runda  allocated  for  thlo  purpoaa 
ay  the  Advices  of  Allotment  being  processed,  arc  to  ba  cOflai dared 
tentative  until  the  needs  projected  for1 separation  coata  are  substanti- 
ated If  an  Area  cannot  eubetantlete  eha  need  aa  requested,  funds  will 
W  withdraw*  ta  the  level  that  la  juatlf lee^and  the  balance  reelleceted 
to  a  general  Contract  Support  Funds  "pool",  This  office  viH  then 
apportion  thoa •  surplus  funds  ta  the  Areaa  with  ttU  greatest  unfunded 
Contract  Support  needs*  ^  *  ^  .  , 


Attechaent 


FY  19C2 
Contract  Support  Funds 
Allocations 
*  *  *  *-a 


Aberdeen  Area  Office 

4.*05,532 

Albuquerque  Area  Office 

1,93§,6Q5  ' 

'   ;  t 

An*darko  Area" Office 

'  543,422 

tllllnp.s  Area  Office 

1,122,400 

Eastern  Ares-  Office 

870,058 

Juneau  Arcs  Office 

3,172,822* 

Minneapolis  Arce  Office 

1,219,462 

Kusko&eo  Area  Office 

*  630,176 

Navajo  Area  Offlco 

1,166,090 

Mioenlx  Aree  .Office 

•  2,741,200 

Fortlend  Area  Office  J 

5,461,716 

"  Sacramento  Arte  Office 

33.517 

I 

t  ' 

ft 

,$27,322\0OO 

\ 
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ATTACWOHT  1 


Contract  Support. Fund 
Fistar  Tear  Caramons 
Since  Passat*  tf  Public  lew  93-*3l,  4  January  1975 
,  '  ft  197*  -  FT  1982  ■  ^ 


ludftt 
Fiscal  Request 
Vtar  to 
,  (let,.  Oct.  'D  Contest 


Nrcent  Conjrtijlonil 
Col.  (I  Is  Appropriation 
of  Col.  VII   for  Indirect 
\93-fM       Costs  In  tht 
Awards       Public  law 


Percent 

Col   IV  lis 
of  Col.  VII 
(93-MI 
Awards) 


VI 


Difference 
Col.  II 
(tequest)  to 
Cdl.  IV  (Appro- 
priations) t 


VII 


V|I1 


Affxfjnt 
•f 

PI  93'f3l 
Awards 


USeT!  for 
Indirect  Costs 
Ihroufh  Con- 
tract Support 
Fund 


41 


rWcent  Difference 
ColSU!    letween  tot:  1] 
TT-^JUq^Jt)  I  f 
of  Jol.  VII-  ^ttJTTYIll 
£ir<t         'Need**  ' 


EXPLANATION 


1976 

197; 

'  1979 


(10,700.000 
«  $  9,777,000 
$  1,742.000 
523,577  .000 
$23,777,000 


$♦  500,000 
$♦  1.3*0,000 
$♦  1.021,000 
$-W,*37,0O0 


U  *  193,000  $201,1*7,000 


? 
7 

k 

V  f 
X 

$22,321,000 


7 
7 
? 

~-  7 

11.1$ 


? 

^♦1,249,000 


,\HY      i25.!73,000      12.13  ^  $25,173,000 


Ul.SJtCboq      $27.*559,000:        12.92   -  $-l,tt*,000 


1912  $21,4*0.000 


14.12        $27,322,000        13.5*        $-  1,131,000    $ftl.5O$,000^$M,#3,OOO     •    1MS\ ,  $.S,«93vOOO 


1913        $30,331,000  N/AV 


N/AY 


N/AV 


N/AV 


N/AV 


UGCKO.  <U 
2) 

«  U) 

1  MS) 


Information  for  tolw-ns  U*  IV.  VJ  provWtd  by  IIA  Central  ,0ff>t  -  Vlnanctpf Haetgmnt  assistance «vWon. 
Information  for  Colu-m  VII.  VIII.  It  frdvlded  by  IIA  tertral  Office  -  Self  Mermlnatlon  Services  Olv  slon  Chief. 
Co*puUtto0  lasls  for  CtluwnV"  -    "  --*         L  J      "   L"  """"  r*,"~  ,¥  l4"44^t  ^f  ri! 

V*.  Colum  VII  'Awards*  and  < 
N/AV  -  fiscal  tear  1*3  fcta  i 


.VIII.  II  Sro'vlded  by  IIA  teatral  Office  -  Self  OdTerril nation  Services  Ofvlslon  Chief.      *  - 
n  VIII  'Net*'  not  live*  b/  IJA  as  that  flqurt  pertains  to  tht  tolm*  IX  Indirect  cost  rate  flgurt. 
d  Caluw  VIII  **Md'  not  prov1ded*by  IIA  Stlf  Dtttxalnatlon  Strvltts  Division  Chief.  » 
a  not  available  beyond*7anuar>  b'udgtt  request  as  of  jq  June  1912  heaflnq  date. 


1/ 


Tht  Jm,  budget  rtqutit  ovtr- 
estimates  by '$1,249,000  Tn="" 
direct  cost  *od  at  an  av|. 
ratt  of  11^0% 

Tht  Jan.  budget  rtqutst  undtr^v 

JitfiMUt  by  $l.*W,000  Jrt^  ' 
Irtct  cost  need  at  an  avg, 
rate  of  12j2t 

Contract  Supptrt  fund  *Shoftfall^ 
lowers  tht  tk  1913  COntrkV'lase 
for  Indirect  cost  ntoettottons 

No*  avallablt  dut  to  'tlntlat 
bttwttnvre'ouest,  appropriation 
and  subsequent  FIscaJrTeer  Award, 


ATTACHMENT  C 

Alamo. Navajo  School* Board!  Inc. 

9  o  §ox  to; 

UAGOALCNA  NIW  MCXlCO  tTt?) 
(90S)  tU-tU) 

6  January  28-,  1982 


,  Be:   Contract  INOO  C  1420  8553 


Mr.  Douglas  Saklestcwa 

Contracts , Of ficer  * 
x  Navajo-  Arc^  Office 

Bureau  of  Vidian  Affairs* 
*P.O.  Bx.  1060 
"  Gallup,  Xew  frtecico  17,301 

Dtar  Mr.  Sakiesteva:  %  '  ^ 

After  meeting  with  you  and  your  staff,  .including  the  Agency  Superintendent 
for  Education,  Mr.  Holman,  the  Alamo  Navajo  School  Board  and  the  BIA  agree 
on  a  lump  wa  amount  of  $381,000  to  covet  the  indirect  (overhead)  costs  of  - 
this  program  curing  fiscal  yea/  1982.  ' 

This  agreement  is  subject  to  the  following  understandings:. 

1.  Of  the  agreed  amount,  only  $35£,000  is  presently  available  for 
obligation.    Xt      therefore  understood,  that  the  above  contract:  will  be 
codified  now  only  in  accordance  with  the  $356,000  level.  The  balance  of, 
the  agreed  amount  will  be  added  to  the  contract  when  and  only  i,f  tfw  Area 
Office  experiences  a  surplus  in  the  contract  svsjjport  line  item  this  fiscal 
year  or  "if  other  funds  which  may  be  used  for  these  purposes  berxmes  avail- 
able through  advice  of  xdlotinent  or  otherwise, 

2,  By  entering  into  this  agreement,  the  AJamo  Navajb  School  Board 
$Joes  not  j#aive  any  rights  it  may  have  to  challenge  the  basis  r*or  or  the 
procedures  used. in  arriving  at  the  agreed  amount  (s)  by  the, BIA.  Further, 
by  entering  into  this  agreement,  the  Alamo  Navajo  School  Board  makes  no 
admission  that  (the  agreed  amount  is  adequate  or  reasonable  considering  the 
scope  .of  its  program  and  its  location, 

3-    The  partios  recognize  that  the  ISEP "formula  used  in  distributing 
direct  education  program  monies  by  .the  BIA  makes  rfe  allowance  tor  the  cost 
of  renting  classrooms  or  other  aducaticn  facilities  nor  does  it  include  monies 
for  cporaticn  and  maintenance  of  facilities.  \ 

If  the  language  above  accurately  records  the  understanding^ and  agreement 
rtacped  with  ycu  today,  please  sign  in  the  space  provided  below  and  return 
a  signed  copy  to  ma.  ,  *  ,  " 

Ws  appreciate  your  courtesy  and^coopexa'tico  in4  this  matter. 


Sincerely;  ■ 
\  WALltR  APACHTIO  ^ 

WTLLSAM  BERLIN 
Acting  Director  , 
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United  States  Department  of  the  Interior 

IUJHKAU  OP  INDIAN  AFKAIUS 


w  xxtc!  tint  tu 


:mivjji»  Area  'i  t  »*.« 

Hog  HH.0 
i~illu»S  Ho1  Ml  .)>'• 


:*j  ,  .*alctr  .\|#achitn 
fre  +.lc»t 

;,1m5'»  Navajo  I»cbool  Uoanl 
Ho<j.'Mlciia(  Kcw  Mexico  »V».;S 


ivtohcr  .'2..  1,v0 


i  .'If.  Ajwciut-u: 

H    Laption  of  nr«inri.ition7.  coiicvrni;*?  Alawo*:.  ovoUic.H  «.t«-t« 
<i:»ii:uct  cof*t;0  for  ClKisnl  year  *902  tw>k  pl.icw  at  Ualluy  HN-«' 
i,wol  .-i>yj  Hr.  Iati>-  HoUian.  Anoncy  Superintendent  (or  ■UikmI  Ic  ■!, 
H.iry  Hanic  of  chi-;  offit-**,  yoursolf.  nu!  board  ncabcin.  tu.iti 
ar.-l  Io-j.il  counsel  for  A)jr*r» 

It  u.r.  iH)t  jocMibii:  to  usii  It  .vfrotaent       to  a  1u»|>  uum  lor  i*. e»  !«>.«l . 
It.:  tt>l,  the  hoar»l,  wir.lihm  lo  j.i  oyer  vritr.  1cm.i1  option:.,  .i  V.ol  for 
anil,   irition  to  «xj-ti>l  »lurii*i  an  interin  perim!  oovof  l.tnt  y«  if'.- 
.»lli"J-to  aUJi,  which  van  SIM.OOO,  poolind  ror.nlution  of  certain  ) 
ln*vtn  rcc'nrdino  the  lUA'  i  procedure;;  telativo  to  Indirect  owu.  » 
7>t..i  in.»rln?ad  for  contract  m  hooTtT    The  .«»ouiit  thdVetorc  rcsKer.ted 
for  lUtitorization  is  53-12 ,«oo  per  annua.  ,an  an  inter i*  arr.uneacnt. 

Uy  rh  a  instrument  1  a»  .i-irccirwj  to  your  l^piett,  *  r";c»  i  v'/A*' 
tint  tl.«>  interim  auMmh  mat  ion  nhall  extend,  to  Jl.umary  1.  10J,?* 

:   i  t 

I  ,jr  1I..0  a|.|novmj  in  .mi'ii  sent  to  add  W.oOO  to  lant  yiMi  4 

liv«l  i.i'  indirect  u*r.tc  tumUna.  which  1  underntanJ  will  l>c  mr  indent 

t»i  t-Kiblo  us  to  clor.e  out  iho  fy  19U1  contract  year. 

I!  •/•»«  wit:h  to  rciiMC  ili-  ciirsion-j  conoeriiiiKI  »»  lu«P  ft***  »|l«iM»t 
:.i  •**i>rhiMl  tir>lwict)  <-o;.t3  for  fy  1*1?..  ploaiic  lot  »o  knew, 
it.  i .  i  ■oantinr,  pl*.ne  -dun  in  the  upw-o  provided  below  tu  iu  <-ato 
■/.  .i    rii  t:c*ent  with  my  *n*oary  of  todjy'u  n*>|t>t{.itioit3. 

V /^//^-rrn^ —  /*n«w«ii 

}-.i.rJ..^l:.iki>:Kw..  .  .   \  t* 

•  •  sitt        Of  f it rr  —  LLu+~ — '.^  

•  Walter  A|ta**nit» 
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ATTACHMENT  D 

■  Alamo  Navajo. School  Board,  Inc. 


MACOAUNA.  N€W  MEXICO  S7t2S 
(505>  154254  3 


24  May  1982  - 


John  W.  Fritz,  Deputy  Assistant  Secretary— Operations 
U.S.  Department  of  .the  Interior 
C  Street  between  I8th  and  I9th  Streets  N.W. 
Washington,  D.C.  20240 

Dear  Mr.  Fritz: 


Navajo  Area  Director  Donald  Dodge  has  informed  Alamo  Nava/o  School  Board 
of  his  March  request  to  you  fof  a  supplencntal  appropriation  for  the  purpose 
of  purchasing  nine  portable  school  buildings  which  are  currently  being  leased 
by  the  Alano  Navajo  School  Board  pending  an  appropriation  for  construction  of 
a  permanent  campus.  (An  Architect-Engineer  contract  to  complete  "Design  of 
Construction  documents  for  a  54,000+  square  foot  campus  at  Alano,  at  a 
projected  construction  cost  of  $8.5  million,  has  recently  been  awarded  by  the 
Bureau  of  Indian  Affairs),  We  now  understand  that  Area  Director  Dodee's 
request  will  not  be  part  of  HR  5922,  the  fiscal  year  1982  SuppLeMataL  Appro- 
priations Bill,  reported  as  amended  by  the  Senate  Appropriations  Committee  on 
Hay^  18. 

We,  therefore,  want  you  to  be  aware  of  the  serious  financial  burden  which 
having  to  pay  the  yearly  $112,200  building  rental,  from  the  instructional 
program  allotment  under  the  Indian  School  Equalization  Formula,  creates  for 
the  School  Board.  (It  is  our  opinion  that  if  the*  educational  standards  called 
for  in  Public  Law  95-561  had  been  submitted  for  Congressional  approval  as 
mandated,  that  the  language  concerning  "overhead  costs  associated  with  admin- 
istering contracted  education  functions"  would  make  provision  for  underwriting 
rental  costs  of  these  necessary  temporary  facilities.  This  f.L.  95-561 
language  appears  at  Section  H28  (a)  (D),  "Allotment  Formula",  and  is  in 
accordance  with  P.L.  93-638,  the  Indian  Self-Detcrmination  and  Educational 
Assistance  Act,  where  Section  106  (h)  states  that  "the  amount  of  funds  pro- 
vided under  ...  contracts  ...  ahall  not  be  less  than  the  Secretary  would  have 
otherwise  provided  for  his  direct  operation  of  the  progra-  . .  for  the  period 
covered  by  the  contract.") 


In  this  regard.  We  understand  that  the  lack  of  the  proposed  P-.L.  95-561  - 
Educational  Standards  rule,  was  raised  during  the  recently  concluded  House 
Interior  Appropriation  Subcommittee  hearing  on  the  BIA  FY  1983  Budget,  and 
that  the  prepared  remaps  of  the  Assistant  Secretary  for  Indian  Affairs  noted 
the  absence  of  these  regulations  as  a  "Shortfall"  of  his  administration.  So 
that  Alamo  Navajo  School  Board's  budgetary  shortfall  of  jU 2,200  *—  resulting 
from  the  absence  of  P.L.  95-561  regulations  -  can  be  alleviated,  I  ur2c  your 
consideration  of  a  Fourth  Quarter/Fiscal  Year  1982  reprogramaing  within  the 
Construction,  Buildings  and  Utilities  Activity  for  the  purpose  of  underwriting, 
this  overhead  cost.-    *  * 
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The  above  predicament,  conblned  wlch  your  April  nocice  to  Area  Directors 
that  P  L  93-638  Contract  Support  Funds  are  projected  at  an  aggregate  level  of 
85  2Z  of' total  need,  will  —  If  not  reoedied  —  create  an  -  additional  School 
Bdird  budgetary  shortfall  approximating  $55.000.  I.  th/refore,  further  urge 
tha£>  the.  Fourth  Quarter  apportlonnent  of  surplus  funds,  as  stated  in  your 
nenorandun.  Include  this  $55,000  for  the  Nav»jo  Area  Office  to  allocate  to 
Alamo  Navajo  School  Board. 

If  forced!  co  continue  to  underwrite  the  above-described  financial  burdens 
froa  direct  Instructional  monies  provided  fron  the  Indian  School.,  Equalisation 
Formula,  our  School  Board  nay  have  to  accept  the  reallty^that  attenptlng  to 
educate  an  Increasing  number  of  Navajo  students  —  currently  3D0*  ^',chls 
Spring  Semester  —  with  decreasing  dollars „  Is  Inviting  failure  at  the  risk  o£ 
these  Navajo  children's  future.  (This  realization  will  certainly  cone  to  pass 
when  the  consolidation  of  school  facilities,  as  envisioned  In  the  Navajo  Day 
School  Study,  funnels  an  additional  100-200  students  to  Alano  as  a  result  of 
closure  of  the  Magdrlena  Dormitory.) 

Your  response  reflecting  the  gravity  of  our  financial  situation  will  be 
(appreciated,  p  * 


Slncerel' 


William  .Berlin,  Ph 
Executive  Director 

cc:    Honorable  Manuel  Lujan  (R-N.M.-lst) 
Honorable  Harrison  Schnitt  (R-N.M.) 
^Honorable  Sidney  R.  Yates,  Cbaiman  ' 
'  House  Interior  Appropriations  Subcommittee        "  ^ 

Mr.  Donald  Dodge,  Navajo  *rej  pirector 
Mr.  Gary  Townsend  *  0 

\  •  > 

■  P.S.  The  attached'FY  1980- and  FY  1981  BI$  documents  depict  the  financial 
problens  described  above;  the  yearly  decrease  In  the  Contra**  Support  Fund 
line  item,-  and  the  ambiguity  over  defining  administrative  ovethesd  costs  due 
to  P,U  95-561  regulations  not  being  finalized,  are  detrimental  to  the  success 
Congress  envisioned  in  passage  of  the  Indian  Self-Determination  Act. 

-\  .  • 
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*  ATTACHMENT  E 

United  States  Department  of  the  Interior 

BUREAU  OF  INDIAN.  AFFAIRS 
*      »        WASHINGTON,  D  C  20245 


m  hut  uru  f 

Indian  Service 
Ml 


Mcaorandua 


V   OCT  0;  tittj  . 


n 


To:  'Central  Office  Director*'  —  .  - 

Are*  Directors  »  AWSB, 

Area  Education  FrP|raa  Adainiatratots  '  , 

Agency  Superintendents 
Agency  Superintendents  for  "Education 

Froa:        Actint  Deputy  Assistant  Secretary  -  Indian  Affaire  (Opsrations) 

Subject:    Cuidclines  for  Heiotiation,  of  lutsp  Sua  Agrecaenta  / 

Subject  guidelines  arc  attached.    Since  thtir  initial  iaeuancJ  early  in 
«t  lit)  V\l Uldellnc9  h4vi ,b«Q  "viewed  substantially.    Represented* es 
of  different  contract  schools,  and  .particularly  those  in  the  rfavajo  Area, 

•o^i  individually  and  throuth  their  ittflfniVt.  >h>Ul  nrnu<  AmA  »  <  


"  ----- *cnooi»,  ana  .particularly  those  in  the  Navajo  Area, 
coSenJa  y  ^  throuth  their  •Porntvi, -havi  provided  constructive 

I  •      ,  * 

These  coaoonts  have  bceW  considered,  and  while  an  affirmative  response 
^could  not  be  given  to  i*ch  one,  they  have  been  substantially*  reflected 
In  these  revised  gui3eliaa*.    While  contract  schools  will  be  invited  to 
stibait  further  coaaents,  *t  is  believed  these  guidelines  provide  a  ioal- 
*stic  basis  tor<onauctlht  ne|otiation  for  *Y  S2  school  operations. 
Accordingly,  they  are  to  be  so  used.    While  you  are  authorized  to  conduct 
ne*#ssary  Imp  jirteacnts  with  the  contract  schools,  please  advise  all 
contractors  t*H  any  ajrecaent  it  subject  to  availstfility  of  fyti2s. 

Your  cooperation  in  <h\s 


utter  Is  appreciated.  ^ — ^   1  / 


ERIC  '  >       ^  ^ 
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United  States  Department  of  the  Interior 

BOREAUbr  INDIAN  AFFAIRS 


WASHINGTON,  D  a  2tt« 


w  unj  MM*  T»- 

Iadian  Services 
631  , 


"•si 


P  25  1981 


ANSB.WC. 


Dear  Tribal  Leader:  w  <^ 

Enclosed  is  a  eppy  o£  tne  .revised  Guidelines  for  Negotiation  of  Lucp  Sum 
Agreements  aa  pertains  to  contract  achoola.    Alao  enclosed  ia <r  memorandum, 
eddreased  to  ourjesy  AVea  ataff  coocerniris  thtae  guidelines. a 

Aa  noted  in  that  »eoorandu3t  ufvhava  rectivtd  'useful, and  constructive 
comments  on  these  guidelines  from  contract  achool  repreaentativea, 
•ax^loAly  ly  fsoa  ih*  flevajo  Area.    While  ve  vare  unable  to  rejtvQnd  in  an 
affirmative' fashion  to  aach  comment',  va  balisva  thay  have  contributed  » 
significantly  tovard  iaorovement  of  the  juidelinea'  docttaent.    Ue  believe 
they  now  provide  a  realistic  haaia  for  tha  najotlat^Qa  of  JLub?  flu*  aireementa> 
♦Accordifcfily.  wo  have  so  informed  Qur  araa  luff,    However,  we  would  appreciate 
further  ccnocnt's,  should  you  csra  to  offar  thai.        '         '  e 

Ua  alao  oust'  nota  bacauaa  af  budgetary  uncar taint lea,  va  hava  adviaed  our 
"Area  ataff  that  negotlationa  oust  ba  'conduota«,*on  an  availability  of  funda 
baaia.    Aa  soon  aa  thia  altuation  la  reaolved,  Area  ataff  will  ba  informed 
and  aaked  to  abara  tha  lnforaatlon  vith^you.  -  * 

Your  cooperation  in  thia  matter  ie  appreciated.  4 


Sincerely, 


Acting  deputy  AaaisUnt  Secretary 
Indian  Affairs  (Oparationa) 


Enclosures 


289 


Interim  Guidelines  for  Negotiation  of  Lump  Sum  Agreements 

L  £HLE2fJP  These  guidelines  provide  guidance  for  Bureau  staff  in  the  negotiatton  of 
Lump'Sfim  agreements  for  thf  payment  of  administrative  costs  of  contract  schools  on 
a  cost  reimbursable  basis.  1 

Contract  schools  which  operate  other  non-education  programs  will  be  required'  to 
•*    negotiate  an  Indirect  Cost  rate  for  the  payment  of  administrative  costs. 

General;  These  guidelines  are  In  accord  with  requirements  published  in  25  CFR  276 
Appendix  A  and  25  CFR  Part  31h  (the  Indian  School, Equalization  Program). 

Generally, -these  guidelines  assume  that  the  procedures  and  requirements  for  payment 
of  costs  associated  with  the  operation  of  schools  by  the  Bureau  of  Indian  Affairs 
provide  a  realistic  procedure  for  determining  allocability  of  costs  for  contract  schools 
operated  by  Indian  tribes  and  Indian  organizations,        j  «  ^ . 

HI.    Definitions  and  Comments!  ^  *     ;    *    *♦     >  4 

*     A.    Program  Costs:    Costs  for  activities  *or  which  funds,  ire  provided  to  scnools 
^Operated  by  or  under  contract  with  the  Bureau  of  Indian  Affairs  in  accordance  with  the 
provisions  of  the  Indian  School  Equalization  Program  Regulations,  25  Code  of  Federal 
Regulations  531h  and  whic>are  costs  normally  incurred  at  schools  of  comparable  size 
and-scope  operated  by  trie/Bureau. 

B.  Contract  Administration  Costsi  Reasonable  costs  for  activities  which  must  be 
carried  on  by  ay  tribal  organization^  operating  a  school  under  contract  with  the 
Bureau  of  Infifh  Affairs  «to  insure  compliance  with  the  terms  of.  the  contract  and 
prudent  management  of  the  contract  but  which  are  not  normally  carried  on  by  a  school 
of  comparable  size  and  scope  Qperatedfby  the  Bureau  of  Indian  Affairs.  £oh  such  as' 
contract  management  (including  management  functions  of  the  contracting  school 
board  or  tribal  governing  body),  contract  reporting  and  recordkeeping,  contract 
budgeting  and  procurement,  finance,  personnel  administration,  insurance,  lcgil  and 
accounting.  Funds  for  these  costs  are  provided  to  prevent  program  deterioration,  not 
for  program  and  administrative  enhancement,  ' 

i 

C.  Lump  Sum.  A  negotiated  fixed  amount  in  lieu  of  Indirect  costs  "may  bq  appropriate 
'under  .circumstances  where  the  benefits  derived  from  a  grantee  department's  indirect 

services  cannot  be  readily  determined,  as  in  the  case  of  small,  self-contained  or 
isolated  activity.  When  this  method  1$  used,  a  determination  should  be  made  that  the 
amount  negotiated  will  be  approximately  the  sime  as  the  actual  indirect  cost  that  may 
be  incurred.  c 

The  lump  sum  agreement  will  be  based  on  reasonable  projection  of  estimated 
administrative  costs  to  be  incurred  by  the  tribal  organization. 

For  ^this  particular  application  the  provision  of  14  rf-70.1u02(b)  limiting  lump  sum  % 
agreements  to  contracts  less  than  $10,000  and  the  lump  sum  limitation  not  to  cxecd  10 
•  "percent  of  the  direct  labor  cost  will  be  waived.  •  t  * 


2Q1 
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IV.  Concept  of  Reasonableness;  All  costs  must  be  consider**!  foe  reasonableriesstn  occord 
with  the  following  definition:  •  *  . 

"Reasonable  Cost.   A  cost  may  be  considered  ntwsonabl^  If  tpnature  of  the     ,  " 
.  foods  or  services  acquired  or  applied,  and  the  amount  Involved  therefore,  reflect  * 
the  action  that  a  prudent  person  wouM  have  taken  under  tne  circumstances  ^  *  * 
*  *  pre  jading  at  the  time  the  decision  to  incur  the  cost  was  made.    Major  X 
considerations  involved  in  the  determination  of  the  reasonableness  of  a  cost  are: 
(t)  whether  or  not  the  cost  is  of  a  type  generally  recognized" as  necessary  for  the  , , 
operation  of  the  institution,  (b)  the  restraints  or  requirements  imposed  by  such  * 
t  factors  as  arm's  length  bargaining,  Federal  *nd  State  laws  and  regulation*; 
research  agreement  terms  and  -conditions?  (c)  Whether  or  not  the  individuals 
.concerned  acted  with  due  prudence  Irf  the  circumstances,  considering  their 
responsibilities  to  the  Institution,  its  employees*  its  students,  the  Government, 
and  the  public  at  large*  and  (d)  the  extent  to  which  the  actions  taken  with 
respect  to  the  incurrence  of  the  cost  are  consistent  with  established  institutional  % 
policies  and  .practices  applicable  to  the  work  of  the  institution." 

V.  Implementation  of  Guidelines:  '  *• 
—*                                     -  % 

.♦  (a)    Theft  guidelines^  may  be  used  immediately  as  an  assist  in  the  negotiation  of  a 
ltfmp  sum  payment  for  the  administrative  cbst  of  an  eligible  contract  school. 

(b)  These  guidelines  are  applicable  to  all  negotiations  by  the  OIG  and  the  B1A 
contracting  officer  to  determine  administrative  or  indirect  cost  wof  a  contract 
school.  '  • 

(c)  AU  eligible  schools  are' not  required  to  go  lump  sum.  Each  school  has  the  option 
•    of  selecting  an  annual  negotiated  indirect  cost  rate  by  the  OIG  or  enter  into  * 

lump,  sum  agreement  with  the  B1A.   Once  lump  sum  agreement  or  the  Indirect  * 
cost  method  has  been  selected  this,  process  must  be  continued  a  ^minimum  of  < 
s  three  years.  »  * 

VI.  Categories  of  Cost;  . 

These 'guidelines  will  be  used  fop  th$  purpose  of  negotiating  lump  sum  agreements  for4 
administrative  costs  of  Bureau  funded  educational  programs  In  contract*  schools. 
Other  funding  agencies  ara  responsible  for  th$ir  jco-rata  share  of  administrative  cost. 

During  negotiations,  the  appropriate  officer  of 'the  Office  of  Indian  Education  k 
programs  shall  be  present  to  advise  the  Contracting  Officer  to  assure  that  all  costs 
'  are  identified  as  either  *  direct  program  cost  or  administrative  cost.    Only  those 
administrative  costs  appropriately  identified  will  be  negotiated  through  lump  sum 
agreement. 


1 


Jhe  lump  sum  agreement  Is  subject  tq  J  he  availability  of  funds. 

Any  questions  of  fact  during  and  after  the  negotiations  shall  be  handled  as  a  Dispute  , 
covered  under  the  general  provisions  of,  the  contract  or  25  CFR  Part  27J,  Subpart  O 
H  earing*  and  Appeals.  * 
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Prior  to  the  contract  negotiations  except  for  1,  2,  5  for  initial  contracts  the  contractor 
shall  submit  the  foDowinp 

L  Actual  program  cost  for  prior  fiscal  year? 

Z.  Actual  administrative  cost  for  prior  fiscal  year;  %  * 

3.  Administrative  cost  projections'for  current  fiscal  year;  \ 

4.  Program  cost  projections  for  current  fiscal  year;  • 

5. ^     Audit  and  close  out  data  for  the  prior  fiscal  year.  , 

Provisions  shall  be  made  faring  negotiation?  for  a  line  item  to  cover  audit  cost  for  the 
t>urposte  of  contract  close  out.  This  cost  is  to  be  paid  for  as  an  administrative  cost. 
An  audit  report  for  the  prior  school  year  win  be  submitted  by  August  1st. 

Technical  assistance  in  preparing  projected  program  and  administrative  cost  is 
available'  from  the  appropriate  officer  of  the  Bureau  of  Indian  Affairs* 


*  i 
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•    ATTACHMENT  F  * 

97th  Comomm  1  HOUSE  OF  REPRESENTATIVES  I  RwMrt 
'  ,1st  Session     1  ■    ■  A  I       Na  97-315 

MAKING  APPROPRIATIONS  FOR  THE* DEPARTMENT  OF  THE  INTERIOR 
-AND  RELATED  AGENCIES  FOR  THE  FISCAL  Y*AR  ENDING  SEPTEMBER 
■  30,  1982      .  .  ' 


Nov  em  her  5,  1981.— Ordered  tq  be  printed 
*  •  

Mr.  Yates,  from  the  committee  of  conference, 
,    submitted  the  following 

CONFERENCE  REPORT  t 

* 

,    v'  [To  accompany  H  R.  4035]  . 

The  committee  of  conference  on  the  disagreeing  votes ,  of  the •  twA 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  403o) 
making  appropriations  for  the  Department  of  the  Interior  and  re- 
lated agencies  for  the  fiscal  year  ending  September  30,  1982,  and 
for  other  purposes,  having  met,  after  full  and  free  conference,  have, 
•agreed  to  recommend  and  do  recommend  fp  their  respective  Houses! 
.as  follows:  V  ,  v 

That  the  Senate  recede  from  its  amendments  numbered  J ,  o,  10, 
15,  27,  29,  56,  66,  67,  SO,  37,  91,  98,  110,  113,  I20u121,  128,  133,  137, 
139, 141,  .and  142.  ^   »•  •  • 

That  the  House  recede  from  its  disagreement  to  the  amendments 
of  the  Senate  numbered  7,  13,  18,  19,  26  30  34  40,  42t  43,  44,  .45, 
46,  47,  49,  50,  51,  52,  54,  59,  60,  61.  65,  68,  70,  71,  72,  81.  82,  83,  84 
'  89!  90,  94,  96,  100,  i02,  105,  109,  \l5,  116,  129,  138,  140,  and'  143, 
and  agree  to  the  same. 
*    Amendment  numbered  14: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  .the  Senate  numbered  14,  and  agree  to  the  same  with  an  amend- 

'"in'iieu  of  the^um  proposed  by  said  amendment  insert  $6,961,000; 
and  the  Senate  agree  to  the  same. 

Amendment  numbered  16:  m  • 

That  the  Hou'se  recede  .from  its  disagreement  to  the  amendment 
of  the  Senate  numbered  16,  and  agree  to  the  same  with  an  amend- 
ment, as  follows:  . 

In  lieu-  of  the  sum  proposed  by  said  amendment  •  insert 
$17,178,000;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  17: 
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0,838,000  as  proposed  by  the  Senate.  The  increase'  over  the 
tiount  Deposed  by  the  Senate  restores  $115,000  of  the  reduction 

.    $230,000  from  thk  state  and  Federal  programs. 

Amendment  No.  39:  Appropriates  $10035,000  for  the  Aban- 
ned  Mine  Reclamation  Fund  instead  of  $115,227,000  as  proposed 
the  House  and  $105,335,000  as  proposed  by  the  Senate.  The  in- 

'  case  over  the  amount  provided  by  the  Senate  is  $l,000,00(>for  the 
iral  Abandoned  Mine  Program.  The  managers  agree  that 
6,000,000  shall  be  transferred  fo  the  Bureau  of  fairies.' Of  this 
nount,  $850,000  is  tp  be  used  for  exploratory  drilling  and  related 
ork  in  Centralia,  PA.  The  managers  expect  the  Bureau  of  Mines 
Jd  the  Office  of  Surface  Mining  to  give  top  priority  to  the  lives 
id  property  of  Centr&lia  residents.  The  managers  expect  the  De: 
irtment  to  develop  a  workable  plan  to  implement  this  directive 
id  report  back  to  the  House  and  Senate  Appropriations  Commit- 
es  on  the  proposed  implementation  of  this  plan  within  30  days 
ter  enactment  of  this  bill.  . 

The  managers  agree  that  the  Department  should  formulate  a 
imprehensive  plan  to  provide  for  the  most  effective  system  for  de- 
sery  of  abandoned  mine  reclamation  services.  The  Department 
lould  regort  back  to  the  House  and  Senate  Committees  on  Appro-4* 
riations  no  later  than, February  15, 1982. 

Amendment  Mo.  40.  Deletes  House  language  as  proposed  by  the' 
cnate.  The  managers  are  in  agreement  that  funds  appropriated  to 
\e  Office  of  Surface  Mining  Reclamation  and  Enforcement  may  be 
sed  for  administrative  expenses  for  a  program  that  includes  the 
^organization  of  its  field  organization.  The  managers  agree  fur- 
ier,  however*  that  any  reorganization  plan  shall  ndt  include  the 
ansfer  of  the  OSM  Western  Technical  Center  at  Denver,  Colora- 
-  o.  < 

Bureau  of  Indian  Affairs 

„  Amendment  No„  41:  Reported  in  technical  disagreement.  The 
lanagersTon  the  part  of  the  House  will  offer  a  motion  to  recede 
nd  concur  in  thfe  amendment  of  th^  Senate  with  an  amendment  as 
jllows:    t  '  % 

In  lieu  of  ttye  sum  proposed  by  said  amendment,  insert  the  fol- 
ding: $835M6,000t  of  which  not  to  exceed  $1000,000  shall  be 
vailable  fqr  grants  to  the  Navajo  Community  College,  pursuant  to 
5  U.SX!.  6i0c-lttas  amended,  and  , 
The  managers  on  the  part  of  the  Senate  will  move  to  concur  iff 
he  amendment  of  the  House  to  thd  amendment  of  the  Senate.  The 
jfnendment  appropriates  $83:5,046.000  instead  of  $797,3,85,000  as 
Toposed  by  the  House  and  $814,742,5$1  as  proposed  by  the  Senate. 
The  net  increase  over  the  amount  nroposedf  by  the  Senate  con- 
ists  of  the  following;  increases  of  $1,754,000  for  Indian  school 
qualization  formula,  $3T48,0Q£^r  the  Institute  of  A  merican  Indian 
\rts,  $998 #19  for  grants  to<new»tribatly-controlled  community  col- 
cges,  $2,700,00Q  for  hbusinfc^^OOO  for  the  Office  of  Technical 
Assistance  and  Training,  $650,000  for  road /maintenance,  $3,450,000 
*  or  ADP   procurement,  $3,60Q,000   for   facilities  management, 
'1,515,000  for  management  and  administration,  and  $10,000,000  in- 
rease  resulting  from  a  reduction  to  the  Indian  moneys,  proceeds*of 
abor  (IMPL)  oflsetf  and  decreases  of  $300,000  to  Public  Law  93-638 

,y»nmitincnK  $972,000  for  Nnvajo  Community  College,  $2,000,000 
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for  social  services,  $138,000  for  law  enforcement,  $4,257,000  for  em- 
ployment assistance,  $500,600  for  irrigation  and  power,  and  $1,^00 
for  rounding-off  IMPL  transfer  amounts.  y  - 

The  managers  are  in  agreement  that  the  Indian  school  equaliza- 
tionfoTmuh?  -includes  a  transfer  of  $754,000  formerly  budgeted 
under  PL-  -93-638  commitments  and  $1,000,000  budgeted  under 
program  management  for  P.L.  93-6*8  contracts.  In  the  future^o 
PL  93-638  contract  funds  should  be  budgeted  under  school  oper- 
ations  The  managers  further  agree  .that"  the  Amount  provided  for 
?he  Indian school  fqualization  formula,  $158,466,000,  will  provide  a 
base  student  value  of  approximately  $2,070,  based  on  current  esti- 
mates of  student  enrollment,  and  that  no  special  programs.  as  enu- 
mpmtnH  In  the  rY  1982  January  budget  qihmission.  are  to  be  d? 
lcted"The  managers  further  agree  that  the  bureau  must  complete 


Idea   I  ne  inauuKurs  immci  "f.»   ■  — -• — ' — r~ 

LA  on  its  omnnsed  educational  standards,  so  that  an  aqeqliiti 
hnsp  for  school  funding  can  be  determined  in  the  future.  " 

The  managers' agree s  that  the  reduction  of5Z.auu.u00  in  the  John' 
Bon-O'Malley/ program  -  is  to  remove,  tribally-controlled  contract 
Shook -  from  tfce  program'.  The'  managers>te  that  jtese  schools 
are  funded  under  the  Indian  school  equalization  M^fn  ."1" 
also  eligible  to  receive  grants  under  the  Department  of  Education  s 
Indian  education  program.  ,  -V  - 

..The  managers  are  in  agreement  on  a  limitation  of  $4.000.000, for 

•  the  Navajo  Community  College.  The  Bureau  should  Jake  all  neces- 
sary action,  including  initiating"  a  periodic  disbursement  system,  to 
ensure  the  Coljege-cfoes  not  exceed  this  level  of  expenditure  The 
managers  also  agree  that  the  $4,000,000  increase  in  the  social .  serv- 
ices program  is  to  provide  for  general  assistance  payments  /or 
Alaska  natives- for  a  six-month  period.  This  will  allow  time  for  the 
Alaska  State  legislature  to  appropriate  state  funds i  to  Pwrie  these 

•  payments  from  that  time  on.  Jf  the  Bureau  finds  that  $4,000,000  is 
-not  sufficient  to  provide  the  level  of  payments  to  eligible  Alaskq  . 

natives  during  this  six:month  period  as  required  based  on  need,  the 
managers  agree  that  such  payments  may  be  .made..{™"  "J: 
mainder  of  the  Bureau's.social  services  Program  until  state  funds 
become  available,  but  not  beyond  April  I,  19b2.    '  ..... 

The  managers  are  in  agreement  that  the  funds  formerly  budget- 
ed under  the  Indian  Action  program;  including  the  increases  of 

,    $4,600,000   to   nousing,  >4,4tfp,0W  to   employment  assistance 
$750,000  to  road  maintenance,,  $1,400,000  to  business  enterprise  de- 
veiopment,  $500,000  to  agriculture,  $323,000  to  water- resources 
and  $300:000  to  wildlife  and  parks;  should  be  available"  in  f  Y  1JW 
at  the  same  location  at  which  the  Indian  Action  money  would  have 
beenespent.  In  particular,  JheiJandijiJ^ 
I^oi tllall  reservation  sh'oulo  receive  the  same  level  of  support  as 
they  received  in  fiscal  year  1981.  The  Bureau  should  develop  clear 
guidelines  for  the  use  of  these  funds,  in  line  with  the  receh :  Inspa* 
tor  General's  ceport,  and  in  future  years,  should  eva hiate  these 
programs, Tor  adherence  to  the  guidelines  for  P^P^^SSZ 

I    before  renegotiating  contracts  with  the  same  tribes.  The  additional 

K   $2.700.00b  provided  for  housing  shall  be  used  for  priority  projects 
Under 'existing  .HIP  guidelines.  *  ■ 

the  ihanngcrs  agrefe  that  within  the  funds  provided  for  law  en- 

rt  rorcem/«nt.  an  additional  $70,000  is  to  be  available  lo  establish  a  • 
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iibstation  at  Dunseith,  North  Dakota,  and  to  improve  law.enforc^ 

nent  activities  on  the  Standing  Rock  reservation.  ^  

Th'e  managers  are  in  .agreement  that  a  total  of  $57,705,000  is  in* 
luded  for  General  Administration,  including  reductions  of  $60,000 
rom  the  Office  of  Public  Affairs.  $1,550,000  from  general  tannage* 
nent,  $257,000  from  the  Office  of  the  Con\mrssioner;  and  $1,000,000 
iom  facilities  management,  and  hvCreapes  of  $2,353,000  formqj)^ 
uidgeted  under  the  Construction  appropriation, >nnd  $l,(>92,000Jc?i^ 
nerly  budgeted  under  the  .Road  Construction  appropriation. /Xhc 
managers  also  agree  that  General  Administration  should  be  treat 
d  as  a  separate  budpel  activity  aria  should  be  fully  justified  in  t.hp 
'T  lftfl.'l  budget  submission,  including  a  full  explanation  of  any  pro 
tosrd  changes  and  also  including  funds  budgeted  for  adminlstra 
ion  of  education  programs,""*  "  ~T  / 

The  managers  diiect  tha%  as  part  of  the  fiscal  year  1983  budget 
uhmission,  all  non-essential  activities  currently  conducted  by  the 
)fffce  of  Technical  Assignee  amLTrainirig  be  identified  as  areas 
>f  possible  savings  for  future  yb«rrs.. 

The  managers  are  in  agreement  that  the  Bureau  may  conduct  a 
)ilot  project  in  each  of  the  areas  to  determine  the  impact  of  the 
proposed  consolidated  grant  program.  Suchp  pilot  gran^  program 
.ihall  be  implemented  only  with  the  concurrence  the  affected 
tribe.  *     '  . 

Amendments  No.  42.  Provides  $57,349,000  for  higher  education 
scholarships  and  assistance  to  public  schools  as  proposed  by  the 
Senate  instead  of  $60,249,000  as  proposed  by  the  House.     w  , 

Amendment  No.,43.  Insert^  codification  of  the  Act  cited.,  by  the 
House,  as'proposed \y  the<Senate. 

Amendment  No.  4l>Adds  a  reference  to  the  section^  following  25 
U.S.C.  450,  as  proposed  by  the  Senate. 

Amendment  No.  45.  Inserts  codification  of  the  public  law  cited  by 
the  House,  as  proposed  by  the  Senrffj^ 

Amendment  No.  40,  Adds  a  reference  to  a  previously  cited  Act, 
as  proposed  by  the  Senate.  ' 

Amendment  No.  47.  Deletes  a(  statutory  citation,  as  proposed  by 
the  Senate.  *  t 

Amendment  No.  48.  Appropriates  $97,52j),00fXfor  construction  in- 
stead of  $112,619,000  as  proposed  by  the  House  and  $79,282,000  as 
proposed  by  the  Senate.  Thejfdi  increase  above  the  amount  pro- 
1  posed  by  the  Senate  consists*6rthe  following,  increases  of  $200,000 
fur  the  Rosebud  Sioux  law  enforcement  facility,  |1£,500,000  for  the 
Ak  Chirt  irrigation  project,'  $1,400,000  Tor*other  irrigation  projects 
and  $1,000,000  for  irrigation  construction,  engineering,  and  supervi- 
sion, and  a  decrease  of  $2,8,53,000  for  construction  program  man- 
agement, transferred  to  the  Operation  of  Indian  programs  appro- 
priation, j 

The  managers  are  in  agreement  that  fuhds  for  the  Black  M^sa" 
Day  School  cannot  be  provided  until  submission^  the  Navajo  Day 
School  Study  by  thh  Bureau}^  that  the  proper  size  of  the,  school  ' 
can  be  determined.  If  this  issue  is  resolvecUin  a  timely  fashion,  the 
managers  agree  th.it  *a  request  for  supplemental  funding  in  fiscal 
year  1982  will  be  carefully  considered. 

The  managers  are  in  agreement  that  a  supplemental  request  for* 
the  Ak  Chin  iirigation  project  will  also  be  carefully  considered,  if 
jj1  -  projii  t  iti.m.igcr.s  are  .iblc  to  maintain  the  original  construction 
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schedule  and  additional  funds  in  fiscal  year  1982  are  requ.red  to 
meet  the  Janudry  1984  deadline  for  first  water  delivery 

The  n^nageS  are  concerned  with  the  current  method  of  funding 
for  ffidfon irStion  projects.  Beginning  with.the  fiscal  year  1983 
5^ip?  snbSion  the  Bureau  is  directed  to  submit  a  legislative 
tttBS^  *^11*  committees  for  any  .rr.ga- 
P  L6  .Suction  oroiects  for  which  initial  funding  is  being  request-  • 
ednA  coSpl  Tus'tSlion  of  the  funding  required  for  the  project 
should  alsS  be  submitted  to  the  Appropriations  Committe* as  part 
of  the ^  budget  submission,  *to  •ttA  "®  be  provided  for  any  pro- 
iec* i  for  wS  anSathoVi Zn  ,reque^.as  not  been  submitted to 
the  Sgress,  in  Ctfne  "te  &i6w  appropriate  consideration  by  the 

^ndmU7Noe4^  Inserts  the  name  and  statutorfcitation  of  25  ' 
'^S^  —  Code 

:  "faSS  rA*^"- May  26,  , 

'ZZ^Z*^*™^  -d  comma  after  Code 

tion instead I  of  $48 WOO  as  proposed  by  the  House  and 
S°r ?Rifi 810 Pas  DroWsed  by  the  Senate.  The  increase  over  the^ 

amS^  fr0m  the 

Indian  moneys,  proceeds  of  labor  (IMPL)  fund. 

The  Onagers' agree  that. the  amount  ■IT,»,^*ffilte 
elude  $1  300,000  for  the  Manila  Creek  Road  on  the  ColvHle  Indian 
Ervatior ^  since  the  road  is  not  the  tribe's  highest  pnorjty  . 
^A^dSJ^b&teB-se^  General  Administration  ap- 

97^^t^^S\n  technical  disagreement.  The 
manaSrs  on  the  part  of  tne  House' will  offer  a  motion  lo  recede 
SSSr  "n  the  amendment  of  the  Senate  with  an  amendment  as 


In  Heu  tf'the  matter  proposed  by  said  amendment,  insert  the  fol- 
lowing-  Pnvided  further,  That  (except  in  the  case  of  funds  held  in 
tu7%r?ndian  tribes  or  indivi^ls)  the  fr"*'j^J*£l 
penditure-under  the  "Indian  moneys,;proeeedsof  labor '  a<f™n* 


vSiSSV ^whVifundTan  ap„riafcd  ^tlS^tA 
^'Operation  of  Indian  Programs*  On  September  30  (ff  *  %^ 
anceofsuch  accounts  (except  for  the  fWt^&Vi&JZTli 
trt/)»«  or  individuals,  and  not  to  exceed  $10,000,000  which  snail  oe 
ZZSable  wt  Upended  by  eligible  tribes  for  purposes  approved  by 
ISS^ffiSSSiA^tkaU  be  deposited  into  ntamlhneous 
r^ci»t?Slhe  Treasury  to  offset  outlaw  .of  the  liureau  of  Indian,  Af 
Wanlt^rea  ffr  Z  funds  shall  be  tle/mited  m  wc*  a«™nls 
other  Oxan  fundi  held  intrust  for  Indian  tribes  or  individuals 
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SlDNKY  R.  YATKS, 

(except  amendment     •  - 
No.  97), 
Clarence  D.  Long, 
John  P.  Murtha, 

*  Nohman  D.  Dicks, 
.  Les  AuCoiNp 

Jamie  Whitten, 

Joseph  M.  MoDade, 

Ralph  Regula, 

Silvio.  0.  Conte,         .  • 
Managers  on  the  Part  of  the  House. 
.  *   James  A.  McClure, 

Paul  Laxalt, 

Jake  Gakn, 

Harrison  J>  Schmitt, 

Thad  Cochran, 

Mark  Andrews,  #  '  # 

Warren  B.  Rudman,  , 
.  Mark  0.  Hatfield, 

ROHERT  C.  BYRD, 

J^  Bennett  Johnston, 
•     Walter  D.  Huddleston,  ' 
Patrick  J.  Leahy, 

•  Dennis  DeConcini, 

QUSNTIN  N.  BURDICK, 

Dale  Bijmpers, 
Managers  on  th*  Part  of  the  Senate. 
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Mr,  HormAN.  I  would  like  to  make  just  ott6  raDre^onm^iiL.  Sfecre- 
tary  Smith's  written  testimony  indicates  that  the  shortfall  in  indirect 
for  this  year  is  higher  than  in  previous  years.  It  is  four  times  as  mucii 
as  it  was  last  year.  It  is- $6  million  short  and  that  is  under  a  benate 
order  to  prevent  a  shortfall.  We  find  that  a  highly  disgraceful' 

81 ifr^MuLKEY,  BIA  does  not  always  follow  the  directions  of  the 
Senate,  unfortunately. 
I  want  to  thank  you  all  for  coming. 

The  additional  statements  we  have  received  will  be  made  a  t>art  oi 
the  record  and  the  record  will  be  held  open  for  45  days,  as  the  Senator 
indicated,  for  receipt  of  additional  statements  and  comments. 

The  hearing  will  be  adjourned.-  ; 

[^hereupon,  at  2:10  p.m.?  the  hearing  was  adjourned,  subject  to 
the  call  of  the  Chair.]       -  . 
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Additional  Material  Received  for  the  Record 


Box  625  % 
Martin,  S.  Dak. 
August  10,  1982 


P 

Honorable  William  S.  Cohen: 


I  ail  writing  to  you  in  concern  of  our  Colleges, 
not  only  LaCfeek  College  and  CETA  programs*.  This  concerns 
our  other  Colleges \ 

This  is  my  second  year  of  College  after  having  rt&*r 
ceived  my  GED  iri  1980.  Please,  HELP!  We  need  your  supjprt 
on  these  programs.. 

I  went  to  College  with  some  of  my  children  and  at- 
tended the  same  classes  with  them>  Two  of  my  sons  and 
two  daughters  are  married  with  families:  We  are  getting 
an  education  to  better  ourselves  and  help  the  younger 
generation. • 

Sincerely.. 
s/  Rebecca  Apple 

'   .  <2») 


.300 


ASSOCIATION  OR  NAVAJO  CO^UNITY  CONTROLLED 
SCHOOL  BOARD,  INC. 
c/O  RRDS  -  Box  217 
Chinlo,  Arizona  86503 


August  06,  1982 

Honorable  William  S.  Cohen ^Chairman 
Select  Committee  on  Indian  Affair*  • 
6317  Dirksen  Senate  Officfe  Building 
Washington,  D.  C.  20510 

Dear  Chairman  Cohen:  \ 

We,  the  members  of  the  Association  of  Navajo  Community  Controlled 
School  Boards,  Inc.  wish  to  take  this  opportunity  to  thank  you  for 
conducting  the  Senate  Select  Committee  on  Indian  Affairs  hearings 
on  June  50,  1982.    The  two  major  topics,  changing  Public  Law 
93-638,  regulations  and  "indirect  cost"  issues,  are  of  deep,  urgent 
concern  to  all  of  us.    We  are  most  appreciative  that  our  representa- 
tives were  given  the  opportunity  to  express  some  of  these  concerns. 

Please  know  that  the  contention  relating  to  these  issues  is  far  from 
being  settled.    The  BIA  apparently  is  proceeding  with  plans  to 
convert  "6W  contracts  to  grants  and  cooperative  agreements  regard- 
Leas  of  protestations  that  this  is  unnecessary.  Additionally, 
information  as  to  the  processes  for  resolving  the  "indirect  cost? 
problem  will  persist  if  the  recommendations  the  Bureau  is  considering 
are  adopted.  > 

Therefore,  we  are  requesting  your  continued  attention  and  assistence 
on  these  issues.    We  are  keenly  aware  oflfhe  effacacy  of  your  previous 
efforts  and  have  great  confidence  in  your*abili$y  to  reach  your  goals. 
We  Selieveour  goals  to  be  congruent  witt)  those  you. espouse  -  the 
best  education  possible  for  all  children  in  our  nation.  % 

Thank  you  for  your  attention  to  our  request  *nd  for  your  consideration 
of  our  concerns.  /  . 

*  \  '  * 

Sincerely  yours, 


George  Jim,  frflfesidentv? 

ASSOCIATION^  NAVAJCrCOMMUNlTY  CONTROLLED 


ASSOCIATIOI 

SCHOOL  BOARDS,  INC 
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RESOLUTION  OF  THE  ASSOCIATION  OF  NAVAJO  COMMUNITY 

mNt&flLLH)  sCHrtls  6N  THE  ItiblRECfggsT  " 

SHORTFALL  /  cOMTRaCT  SUPPORT  fWb 


WHEREAS: 


We  sre  sn  sssociation  of  eight  Navsjo  contract  schools  who 
pressntly  contract  under  P.L.  93-638  for  the  operation  of 
educational  snd  support  services  programs  st  our  schools » 
snd 

Sine*  the  passage  of  P.t.  93-638,  the  Burestrof  Indian 
Affairs  has  requested  from  the  Congress  funds  to  support 
Indian  Self-Deteraination  administration  ss  the  Contrsct 
Support  Fund \  and  * 


•  3.    There       an  excessive  shortfall  in  chit  fund  for  FY'82, 

substantially  greater  than  ?sst  BIA  shortfalls  in  this  line' 
of  the  BIA  budget,  st  approxoaately  $6  million  for  FY'82» 
and 

4.  We  have  been  informed  that  we  would  experience  «c  lesst  an 
8Z  shortfall  in  our  contracts  for  administrative  services, 
either  via*  a  indirect  cost  rate  or  the  alternative  lump  sum 
tnethodi  and  , 

5.  This  yesr's  shortfall1,  ss  in  psst  years,  is  not  the  fsult  of 
*>    Indian  contractors,  but  of  BIA  mismansgement  and  incompetence, 

and  will  cause  our  schools  to  curtail  essential. services  and 
to  under-recover  required* funds  on  an  indirect  cost  rate,  and 
will  plaice        schools  in  fiscsl  and  contractual  jeopsrdyi 

NOW  THEREFORE  BE  IT  RESOLVEb  THAT: 


1.  The  Bureau  of  Indian  Affairs  should  be  required  to  "become  as 
fiscally  responsible  with  Congressional  appropriations  as 
contract  schools  must  be  with  Federal  funds  and  to  locate,, 
within  existing  resources, ^ the  funds  needed  to  prevent  s  short- 
fall in  the  Indian  Contrsct  Support  Fund  for  P.L.  93-638  con- 
tractors i  •' 

2.  The  BIA  present  its*  plan,  to  Indian  peoples  for  resolving  the, 
historical  inequity"of  sdministrative  funding  for  Indisn 
contractors;  and  .  " 

3.  The  Buresu  of  Indian  Affairs  publish  its  plan  for  resolving 
the  shortfall  in  the  Federal  Register  for  comment  prior  to 
implementation.  »  *  • 


CERTIFICATION 


The  above  resolution  of  tha  Association  of  Navajo  Community  Controlled 
School  Bosrds  was  reviewed  And  approved  on  rhi*.  fh«  27th  dsy  of  July 
1982,  bf  a  vota  of  (o    in  favor  and    Q  opposed,  s  quorum  being  present. 


ASS0^UTI0N^6F*NAVAiCf  COMMUNITY 
CONTROLLED  SCHOOL  BOARDS,  INC. 


ERJC19"891 0  • 83  ■ 20 
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\A  RESPLUTIOH  OF  THE 
ASSOCIATION  Or  NAVAJO  COKKUNITY  CONTROLLED 
SCHOOL  BOARDS,  INC. 

***  Oppoains  the  BIA-propoaed  reviaiona  of  reguletiona  implementing 
P.L.  93-638  to  appqy  P.L.  95-22*  requirement*  for  uic  of  Granta 
inttetd  of  Contracta. 

WHERAS 

1.  Change*  in  the  Regulationa  govtming  Indian  Self -De termin- 
ation under  P.L.  93-638,  proposed  by  the  BIA,  ere  not 

'reauired  by  P.  L.  95-224,  aa  evidenced  by  the  fsct  that  the 
Indian  Health  Service  it  not  required  vto  make  similar  change's 
to  its  Regulationa  for  P.L.  93-638;  and 

2.  THeae  propoaed  changaa  are  complex ,  ara  aometimea  confuaing, 
and  will  affact  many  areaa  of  the  exiating  Regulationa  in 
unclear  vaya;  and 

3.  The  BIA  haa  noi  effectively  conaulted  with  national  and 
*    regional  Indian  organizations,  of  which  the  ANCCSB  is 

one,  in 'planning  thaae  changea,  aa  required  in  ita  current 
Regulationa  and  in  the  Act;  and 

4.  Thaaa  changea  ahift  authority  over  agreement*  between  the 
United  States  and  Indian  Tribea  and  Organization  into  the 
handa  of  a  large  number  of  minor  BIA  of ficiala;  en'd 

5.  The  changea  alao  increaae  the  diacrationai*)  power  of  theae 
of ficiala  to  impoae  additional  information  rcquirementa, 
and  apacial  terms  and  conditiona  upon  Indian  people i  and 

6.  Theae  officials  ara  inexperienced  and  untried,  and  may  not 
be  aa  competent  to  deal  with  Indian  Self -Determine tion  ea 
BIA* a  limited  number  of  profeaaional  Federal  Contracting 

,  Officers;  and 

7.  Appaala  from  the  deciaiona  of  thaae  of ficiala  would  go  through 
the  BIA  adainiatraclva  hierarchy  under  the  propoaed  changea, 
inatead  of  through  an  impartial  profeaaional  Contract  Diapute 
Board;  and 

\  8.    The  propoaed  changaa  alao  adopt  "en  maeae"  tha  general  Grant 
Regulationa  of  OMBj  and 

9.    Indian  people  would  be  only  one  group  among  many  intcreatcd 
in  any  future  rcviaiOna  of  thaae  Grant  Regulationa;  and 

10.    The  Secretary  of  the* Interior  haa  authority  under  P.L.  93*638 
to  waive  any  Contracting  Regulation  not  appropriate  to  Indian 
Self- Determination,  but  haa  no  authority  under, Law  to  waive 
Grant  Regulationa:  * 

NOW  THEREFORE  BE  fT  RESOLVED  THATVFHE  ANCCSB  HEREBY: 

1.  Expreaaea  ita  conaidarad  oppoaition  to  tha  above-cited  aapecta 
of  the  BIA-propoacd  P.L.  93-638  Regulation  rcviaiona;  and 

2.  Raapact fully  raquaata  tha  Senate  Select  Committee  on  Indien 
Affaira  to  exerciae  ita  overaight  over  tha  BIA,  to  require 
BIA  ro  rcviaa  ita  decision  to  appl/'-ch'e  proyiaiona  of  P.L.  9*5 • 
224  to  the  Indian  Self -Determine tion  Act. 

✓  t 

CERTIFICATION  § 

Tha  foregoing  resolution  waa  praaentcd  and  considered  in  detail  by  tha 
metabera  of  tha  Board  of  Direct ora  of  the  Asaociatibn  of  Navajo  Community 
Controlled  School  boarda  at  a  duly  called  secting  at* Window  Rock,  Arizona 
(Navajo  Nation),  a  quorum  being  praacnt,  and  waa  paaaad  by  vote  of  t> 
in  fevor  and    £    oppoaad ,  thia  27 th  day  bf  July,  1982. 


association  wwwj&o  comiunity 

CONTROLLED  SCHOOL  BOARD'S,  INC. 


'  7-ay«f  7s 
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Aaocutikm  on  American  Indian  Affairs,  Inc 


AXTHUXUZAJLUS.l** 
RJCHAKD  SCMPTE*  ' 
•  (knmlCoumd 


RECEIVED  JIM  2  4*2- 

June  22,  1982  . 


Ms.' Bettys  Jo  Hunt  *  *  . 

Select  Committee  on  Indian  Affairs  - 
'United  States  Senate 

Room  6313  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510  , 


OfflcicfCmmi  Qxumd 
«0  Nt*  titmr*tr  Aim*,  N.W. 
WMkfcfX».D  C  20037 
fl       TcWyMm:  (203)  3424500 


AlfMM  Qnte.rk  J>.Awtff« 
Mn.  Ucr  F.  CwfentM,  rW  ftwftfetf , 
Un.  Attn  Stmaa,  Snrtjm 


Dear  As.  Hunt:        *  »        *      *  ,  * 

I  an 'enclosing  a  memorandum  which  we  have  circulated  to 
our  tribal  clients  on  the  Indian  Contract  Support  issue,  an 
/■analysis  of  the  Bureau's  proposal  developed  by  our  office 
prior  to>the  final  BIA-IGS  report,  and  a  letter^  f rom  an 
accountant  quite  knowledgeable  in  this  area.  .1  hope  that. 
thes\^  materials  may  be  useful  to  the  Committee  in  preparing 
for  the  hearing  and  I  request  that  they  be  included  in  the4 
•  record. 

Sincerely , 


fcncls. 


S.  Bo bo  Dean 


\ 
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Fbied.  Fbakk.  Harhis.  Shbivkb  &  Kanpelhan 


/  SU»Ttip60  t 
•00  NtW  HAM PS HI  At  AVtNUt.  N  W  ^ 

WASHINGTON.  0  C  20037  FtlED,  FlAXI  lUtkll. 


CA»lt"*?t»lC  w+»mihoton* 

mcx  tti*ot 


'  June  21,  1912 
MEMORANDUM -HO.  12-11 


Sutra*  *  Ucpttox 


Re:    Bureau  of  Indian  Affairs  Plan  for  Indian  Contract  Support 

•  *  » 

Baaed  on  a  study  completed  in  March,  1912,  the  Bureau 
of  Indian  Affairs  ia  planning  to  change  the  preaent  aystem  of 
providing  "Indian  Contract  Support",  fundi  to  Indian  tribal 
contractor!  under  Public  Law  93-f3|.    These  fundahave  been 
provided  to  aaaiat  tribal  contractor*  in  payfng  coata  which 
are  not  covered  by  the  BIA  funding,  of  the  progf an  under 
contract  because  they  are  for  service*  provided  at  a  higher 
level  of  BIA  operationa  or  becauae  they  are  for  eaaential 
contractor*'  expenses  which  are  not  incurred  by  the  BIA  in 
ita  direct  operation  of  the  program. 

In  the  past  the  Bureau1  haa  ata^ted  that  such  payments,  in 
addition  to  direct  progralh  funding  levela,  were  mandated  by 
Section  10f(b)  of  Public  1*^93-438.    The  Bureau  plana  to 
change  the  ayatem  by  ^ 

(1)  determining  the  aoount  of  Indian  Contract  Support  fundihg 

'    for  each  contractor  through  a  BlA-wide  prog ram- by-prdg ram 
i       atatiatical  formula,  and 

(2)  4  adding  Indian  Contract  Support  funda  only'in  the  first*  year 

of  operation  ao  that  if  future  yeara  the  distinction 
between  program  fundannd  ICS  funda  .would  be  loat. 

Th ia  approach  reflecta  a  leasening  of  .the  federal  commitment 
to  aupport  Indian  aelf-de termination  under  Public  Law  93-63,8 • 
The  failure  to  continue  the  ae\>arate  identification  of  ICS  funda 
meana  that  it  will  become  impoaaible  to  identify  in  future  vear* 
the.  secretarial  funding  level  to  which  m  tribal  contractor  Is 
entitled  as  a  minimum  level  under  Section  10f(h),  and 'higher 
contract  administrative  costs  **y-  lead  to  reduced  program  funding 
and  a  deteriorating4  level  of^aervice. 
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In  addition,  dtvelopme  it-  of  the  proposed  statistical  fprmura 
on  a  fair  basis  will  present  the  Bureau  with  difficult  technical 
and  political  problem.    Hef  understand  that  the  tureau  doe,s  not 
propose  to  have  the  formula  ready  by  F.Y.  1983  but  does  propose 
to  lump  ICS  and  program  funding  together  in  r.Y,  1913. 

WhMe  some  problems  have  arisen, under  the  present* system  for 
a  numbed  or  tribal  organizations,  the  BIA  study. has  suggested  sev- 
eral solutions  to  those  problems,  including  improved  coordination 
among*  federal  agencies  and  better  training  of  federal  and  tribal 
staff.    He  feel  that  these  proposals  are  sufficient  to  address 
current  problems  without  the  adoption  of  the  radical  change  in  the 
method  of  distributing  ICS  funds  which  also  is  proposed  in  the 
study. 

He  understand  that  the  Bureau  currently  estimates  a  need  for 
a  supplemental  appropriation  of  $(,000,000  in  order  to  cover  its 
ICS  obligations  to  63?  contractors  in  F.Y*  19S2.    Unless  these 
funds  are  appropriated  by  the  Congress,  the  Bureau -mxpects  to  b| 
able  to  pay  only  eighty-five  percent,  of  such  obligaflfens. 

The  Senate  Select  Oemmittee  on  Indian  Affairs  will  be  con- 
ducting on  June  30,  1912,  an  oversight  hearing  on  the  implemen- 
tation of  Public  Law  93-638  at  which  contractors  under  F.L.  93-638 
ma*y  wisjn  to  present  their  views  on  this  issue.    Written  comments 
for  inclusion  in  the  record  of  the  hearing  should  be  addressed  tot 
^  , 

Ihe  Honorable  William  S.  Cohen 
*  »   Chairman  , 

«  '        Select  Committee  on  Indian  Affairs 

,  United  States  Senate 

Washington,  D.C.  20510  < 


Attentioni    Hs.  Betty  Jo  Hunt 


1 


1: 
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Fried  Fhank.  Uabbis.  Suriver  &  I^ampelman 


SUITE  tOOO 
•  00  NtW  MAMMMJ^C  avCNuC  n  w 
WASHINGTON  0  C  2003? 

not,  ItMlOO 
Ca*LC  STCmiC  masminOTOn 
TClCXg***40* 

•  March  '18,  1982 


Suturv  t*  )a<i>»*oJ 


•027-1G 


The  Honorable  Kenneth  L.  Smith  ?  ' 

Assistant  Secretary  for  Indian  Affairs 
U.S.  Department  of  the  Interior- 

Washington,  D.C.     20240  '  ,  % 

Se:  Indian  Contract  Support 

Dear  Assistant  Secretary  Smith: 

On  behalf  of  the  tribes  and  tribal  organizations  which  I 
represent  I  uould  like  to  thank  you  for  the  opportunity?  to  parti- 
cipate in  the  March  11th  meeting  in  Albuquerque  on  the  draft  AILC, 
.Inc.,  report  "Analysis  of  Bureau  of  Indian  Affairs  P.L.  93-638 
Indirect  Cost/Contract  Support  ^ii^y  Procedures  and  Practices." 
Your  staff,  ALIC,  Inc.,  and  the  other  participants  should  be  con- 
gratulated on  the  constructive  dialogue  which  developed  at  the 
meeting  and  which  could  well*  serve  as  a  model  process  for  the  con- 
sideration  of  revisions  in  federrfl  policy. 

The  purpose  of  this  letter  is  to  summarize  in  writing  for  the 
benefit  of«youjf  Staff  the  comments  which  I  made  on  the"  report^  at  the 
meeting.     I  understand  from  Mr.  Garlock,  Mr.  Freeman  and  Mr..  Kren2k« 
that  the  drafts  ls^still  subject  to  revision  ,in  the  light  of  comment^  ^ 
submitted  prior  to  March  11th.  *   *  +r 

The  most  critical  issue  presented  in  the  report  is  the  question 
of  the  future  arrangements  for  covering  the  costs  to  Indian  tribes  and 
tribal  organisations  of  operating  BIA  programs *under  Public  Law  93-638. 

'         For  six  years  the  Bureau  has  utilized  the  Indian  Contract  Support 
Fund  to"«pay  tribal  contractors  (1)  the  additional  administrative  or 
overhead  costs  incurred* by  Virtue  of  being  a  contractor  and  {^)  ^for 

*the  cost  of  performing  certain  essential  activities  which  are  carried 
on  by  the  Government  at  a  level  higher  than  the  program  to  be  contracted 
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when  Federal  fundipgjfor  such  activities 'cannot  practicably  bt^ 
reduced  at  a*  result  of  the  contract.    The  Bureau  has  accompfSnc^W 
this  purpose  by  paying  from, ICS  funds  thjt.  contractor4 s  indirect 
costs  determined  either  by  the  esCTblishment'of  an  oyerhead  rate  or 
the  negotiation  of  a  lump  sum  overhead  agreement,  * 

*  s  *  ' 

"The  draft  report  recommends  that  this  approach  be  abandoned 

because, (1)  it  is  not  a  precise  method  of  establishing  the  amount 

needed  to  defray  the  two  types  of  costs  noted  above;  (2)  the  use  of 

a  rate  results  in  unforeseeable  fluctuations  in  the  demand  for  ICS 

m dollars  which  n«ko  it  difficult  for  the  Bureau  to  estimate  with 
reasonable  accuracy  i±s  ICS  need  when  it  requests  funds  from  the 
Congress,  and  "(3)  forxertain  tribes  the  use  of  the  rate  has  pro- 
duced serious  fiscal  problems  for  which, tribal  management  is  not 

•responsible  while  for  other* tribes  use  of  the  rate  has  allowed  an 
increase  in  ICS  support  whicfr  is  alleged  to  be  inequitable.  > 

As  to  (3)  above,  such  cases  may  taken  place  but  the  draft 

report  fails-  to  'document  the  "extent  towhich  either  problem  is 
•widespread.    As  discussed  below,  the  report  proposes  solutions  which 
»a?  largely  eliminate  tfhe  risk  of  fiscal  difficulties  (for  example, 
"theoretical"  over-recovery)  through  the  establishment  of  reasonable 
coordination. among  federal  agencies  and  consistency  in  thfcir  poli- 
cies without  any  change  in  the  present  method  of  distributing  the 
Bureau's  ICS  funds.    In  many  instances    (for;  example,  through  the 
lump  sum  guidelines  for  school  contracts),  excessive  overrecovfery  of 
ICS  funds  has  already  been  eliminated. 

Points  (1)  and  (2),  however,  may  justify  a  change  in  the  present 
system  of  distributing  ics  funds  subject  to  the  qualifications  noted 
beloi<. 

The  crux  of  %hc  report's  proposed  new  method  for  distributing 
•ICS  funds  is  found  in  recommendations  4,  5,  6,  7,  arid  i  on  pages  14 
to  lti  'Essentially,  the  proposal  is  (a)  to  discard  the  use  of 
indirect  cost  rates  as  a  basis  for  an  entitlement  to,  ICS  funds,  and 
*(b)  to  develop  a  statistical  method  Or  formula  on  a  ^program-by-  1 
^program  bas>*  by  which  such  entitlement' would  be  established,  (e) 
|fco  utilijV  IC*S  funds  only  for  providing  the  extra  fundi  established 
by  the  fPrmula  in  the  first  year  of  contracting  (or  "granting"  - 
assuming  implementation  of  the  proposed  revisions  in  the  638 
regulations)  and  (d) . to  provide  after  the  first  year  of  contracting 
a  single  funding  level  to  a  tribal  contractor  which  would  be  iden- 
tified Yin  tne  B*A  budget  and  which  would  include  both  those  frosts 
previously  known  as  "direct  program  costs"  and  those  which  Ave  been 
variously  referred  to  as  "increments^,"  Additional,"  "indirect,"  'etc. 
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There  are  some  significant  dangers  to  tribal  self-determination 
in  the/ proposal  and  the  same  objectives  can  be  achieved  if  the  pro* 
posal  is  revised  as  explained  below. 

(a)  Abandonment  of  use  of  rate. r  With  the  qualifications  noted 
below,  abandonment  of  the  negotiated^>verhead  rate  as  a  means -of 
distributing  ICS  funds  ma/y  be  acceptable.    Tribes  should -still  be 
entitled  to  Negotiate  indirect  cost  rates  with  a  "cognizant  federal 
agency,*  in  accordance  with  established  federal  procedures  for  pur-  , 
poses  other  than  determining  an  entitlement  to  ICS  funds.  Secondly, 

.  in  the  case  of  tribal  organizations  operating  financial  management 
systems  which  have  been. rated  at  level  one  or  two  by  the  interior 
Department  and  which  can  moke  a  showing  that  the  rate  does  produce 
a  distribution  of  ICS  funds  in  line  with^the  purpose  of  the  fund, 
the  continued  use  of  indirect  cost  rates  ""should  be  permitted. 

(b)  Formula  funding  of  Indian  Contract  Support.    In  its  favor 
this  approach  could  lead  to  "equity"  and  to  tj^^red~uction  of  time- 
consuming  negotiation  and^  paperwork  fo*  the  ^^wncnt  and  for  tri- 
bal organizations.     On  the  other  hand,  the  d^^^^ent  of  a  st-atis- * 
tical  method  of  establishing  ICS  needs  for  a  ^■Tvaripty  of  programs 
which  would  be  equitable  for  large  tribes,  "sophisticated"  tribes, 
"unsophisticated1*  tribes,  etc.,  will  be  a  tough  Assignment.    The  m 
educational  funding  formula  mandated  in  Public  »aw  95-561      has  not  J 
been  fully  refined  and  is  still  highly  controversial.    If  "equity" 

is  the  goal,  attention  to  the  specific  circumstances  of  particular 
contractors  is  indispensable-    A  "fair  share  formula"  which  is 
insufficiently  thought  out    coufd,  for  example,  eliminate  the 
possibility  of  631  initiatives*!- or  tribes,  tribal  organizations 
(such  as  tribal  school  boards  and  similar  tribal  instrumentalities) 
and  Alaska  Native  villages  which  are  small,  remote,  or  for  other* 
reasons  can  be  expected  to  have  a  high  ratio  of  overhead ^costs'  to 
direct  program  costsA  Such  a  formula  would  be  perceived  by  Indians 
in*  such  situations  asYn  attempt  to  undercut  the  Congressional  com- 
mitment'to  Indian  self-determination  contained  in  the  Act.    On  the 
other  hand,  in  some  circumstances  a  formula  might  also  discriminate 
unfairly  against  larger  tribal  organizations.  % 

Consequently,  this  approach,  if  it  is  adopted,  should  be 
developed  in  full  consultation  with  all  federally  recognized  Indian  ( 
tribal  governments  and  all  tribally  sanctioned  tribal  organizations 
which  would  be  affected~By  the  change,  including  at  a  minimum  publi- 
cation for  comments  in  the  Federal  Register  as  required  by  P."^.  93-638 
and  be  the  product  of  a  careful,    businesslike  dialogue  with  authorized 
tribal  representatives.         *  t 
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Clearly  such  a  consultation  process  cannot  bo  completed  prior 
to -October  I,  1913.  .We  submit,  therefore,  that  the  consultation  pro-u  % 
cess  on  this  proposal  be  begun  as  soon  e\s  possible  with  a  target  date 
for  application  of  the  formula  in  F.y.  1984.  £ 


J 


On  the  other  hand,  the  alternative  proposal  explained  by  Mr. 
Sherfol  of  the  Interior  JG  which,  as  we  understand  it,  would  utilize 
a  "lump  sum"  method  of  establishing  a  fixed  administrative  base  for 
tribal'  contractors,  essentially  utilizing  and  refining  the  lump  sum 
negotiation,  method  utilized  in  F.Y.  1982  under,  new  OIEP  guidelines, 
could  be  implemented  in  F.Y.«*1983. 

The  advantages  of  this  method  are: 

(1)  it  allows  the  negotiation  of  an  amount  which  wpu 
"thcremental*    ox  "additional."    In  other  words, the  expc 
tribal  contractor  which  are  not  adequately  provided  for  by  the 
Bureau's  own  program  funds  could  bo  identified  in  the  cost  allocation  plan. 

'j 

(2)  It  avoids  unexpected  fluctuations  in  the  amount  pf  f, 

tribal  recovery  in  dollars  which  may  create  problems  cither  for  >  » 

the  tribal  contractor  or  for  the  Bureau  (I.e.  its  inability  to  _ 
estimate  future  ICS  needs)  and  which  arc  rationally  unrelated  tS 
any  change  in  the  need  for,  administrative  support  dollar's.     •  ;  , 

y  **. 

k  (3)  This*  method  allows  Consideration1  of  the  specif  ic  'cir-^ 
cumstancos  (for  example #  the  minimum  administrative  funds  for  adequate 
operation"  of  a  program  in  the  case  pf  smafl  tribes) ,  thus  avoiding  a 
"broad  brush"  formula  which  fail,s  to  make  provision  for  particular 
circumstances. 

'  .  <*  ' 

There  are  certain  critical  questions  which  need  to  be  clearly 
'and  carefully  answered,  however f  before  tribes  should  be  asked  to 
utilize  the  new  method.    Perhaps*  the  final  report  caji  Answer  those 
questions.    The  method  must  produce  a  system  which  can  bo.  utilized 
by  tribal  contractors  in  dealings  with  other  funding  sources  besides 
the  Bureau.    As  I  understand  Mr.  sherfeljs  presentation  this  is  the 
case.    In  addition,  the  Government  representatives  who  negotiate 
such  arrangements  must  have  clear  guidance  (as  is  now  found  for 
elementary  and  secondary  education  programs  in  the  OIEP  "Guidelines  for 
Negotiating  Lump  Sum  Agreements")  as  to  those  costs  which  may  be  class- 
ified a*  "administrative"  and  "additional"  and,  therefore,  should  be 
included  in  a  638  contract  over  and  above  the  dollars  available  t* 
the  BureaUpfor  operating  the  program  at  the  lejel  being  contracted. 
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With  these  qualification! f  the  use  of  the  Shorfel  method  way 
wall  go  a  long  way  toward  resolving  the  problem*  which  led  to  the 
initiative  of  this  study.  'However,  as  noted  above,  I  strongly 
urge  that  Indian  tribes,  such  as  the  Miccosukee  Tribe,  which  have 
neither  abused  the  rate  method  nor  encouptered  problems  in  its 
administration,  should  be  permitted  to  continue  its  use.  They 
-hould  not  be  made    to  shift  systems  because  of  problems  which 
ave,  arisen  elsewhere. 

V  (c)  and  (d)    Use  of  ICS  Fund  Only  in  First  Year.    The  plan 
to  inject  ICS  funds  only  in  the  Xirst  year  of  contracting  and  to 
finalize  an  overall  funding  level  without  further  distinction 
between  ICS  dollars  and  direct  program  dollars  could  easily  lead 
to  the  abandonment  of  the  Bureau 's-comraitnent  to  implement  section 
106(h)  of  the  Act  so  that  tribes  vilT-not  be  required  to  absorb 
ladditional  costs  incidential  to  (31  contracting  from  the  BIA  pro- 
gram dollar. 

Tor  example,  additional  administrative  costs  dife  to  changes  in 
.  BIA  631  regulations  requiring  additional  compliance  activities  (i.e. 
reporting,  record-keeping  and  the  like)  would  have  to  be  absorbed 
by  the  tribal  contractor  from  its  program  dollars.    Additional  or 
unusual  legal  expenaes  or  accounting  expenses  resulting  from  federal 
audits  or  legal  claims  against  the  contractor  and  additional  insur- 
ance needs  would  have  to  be  met  in  the  same  way. 

furthermore,  the  elimination  of  the  ICS  fund  as  an  ongoing 
source  for  'incremental'  funding  for  *3i  contracting  inevitably 
must  be  viewed  as  being  primarily  a  method  for  controlling  the 
growth  of  the  fund  as  a  component  in  the  federal  budget.  While 
Indians  recognize  the  importance  of  economy  in  federal  spending,  the 
degree  of  the  Administration'*  commitment  to  the  self -determine tion 
policies  initiated  by  Republican  Administrations  in  the  early  1970s 
must  still  be  judged  by  its  willingness  to  commit  dollars  to  provid- 
ing a  reasonably  viable  basis  for  tribal  operations  of  631  programs. 
Federal  budget  economies  which  impair  the  ability  of  tribes  to  under* 
take  or  continue  self-determination  initiatives  without  reducing 
service  levels  cannot  ^ielp  but  undermine  tribal  confidence  in  the 
integrity  of  the  Administration's  commitment  to  the  Indian  self- 
determination  policy. 
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I  urge  that  the  authors  of  the  report  review  carefully  these 
consideration a  in  revising  their  discussion  of  the  "single  fund" 
proposal.    The  analysis  and  r« commend at ion s  in  the  draft  report 
on  the  elimination  of  the  "theoretical"  or  more  propesrfy  "fictitious' 
over-recovery  problem  and  the  need  for  better  training  and  communis 
cation  on  these  issues  on  the  part  of  federal  agencies  and  tribal 
x     organizations  are  excellent  and  should  bo  implemented. 

I  am  author  Ad  to  state  that  these  comments  are  submitted  on 
_  -  behalf  of  the  Miccosuke*  Tribe  of  Indians  of  Florida,  the  Metlakatla 
Indian  Comunity,  the  Rock  Point  School  and  the  Oglala  Sioux  Tribal 
Public  Safety  Commission.  *  « 


Sincerely, 


5.  Bobo  Dean 


Nr.  Ronald  Ted row 
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RECEIVED  APR  2 1  1982 

McGIadrey  Hendrickson  &  Ca  IftirniM***)  Dt.\wOOO>  *OI%ON  WtCLADtlY  A  FULL  EN 


April  19,  1982 


Robert  Chasing  Hawk 
Cheyenne  .River  Sioux  Tribe 
P.O.  Box  590 

Eagle  Butte,  South  Dakota  57625 
dear  Mr.  qhasing  Hawk: 


1         Thank  you  for  the  opportunity,  of  allowing  me  to  parti- 
cipate as  a  team  member  at  the  March  11th  Albuquerque  meet- 
ing concerning  the  review  of  AILC,  Inc.'s  draft  report 
"Analysis  of  Bureau  of  Indian  Affairs  P.L.  93-638  Indirect 

v Cost/Contract  Support 'policy  Procedures  and  Practices". 
The  meeting  was  informative  with  participants  from  the  BIA 
Area  Offices  and  Central  0££ice,  the  Department  of  the 
Interior,  Office  of  the  Inspector  General,  638  contractors 
(primarily  qribes  and.  contract  schools) ,  elected  tribal  of- 
ficials* andXattorneys  and  accountants  representing  tribal 
m  organizations. 

I  am  summarizing  for  your  benefit  my  observations  con- 
cerning some/  of  the  recommendations  contained  in  the  draft 
'report.    SynBobo  Dean  has  already  provided  you  with  >a  sum- 
mary commenting  on  the  salient  recommendations  contained  in 
the  report  and  also  pointing  out  some  pitfalls  in  those 
recommendations  which  if  implemented  without  careful  study 
and  consideration  may  not  resolve  the  issue  of  the  delivery 
of  indirect  cost  and  contract  support  funds  on  638  grants 
and  contracts.    I* concur  with  Mr.  Dean's  analysis  so  my 
comments  will  be  concerned  primarily  with  administration  of 
contract  support  and  indirect  cost  funds  at  the  tribal  con- 
tractor's level  and  raise  questions  regarding  the  proposed 
change  in  delivering  those  funds  by  the  BIA. 

The. report  provides  an  in  depth  discussion  qn  various 
topics  related  to  the  problems  associated  with  contract  sup- 
port and  indirect  costs.    These  topics  included  a  definition 
of  indirect  cost;  differentiation  of  contract  support  and 
indirect  costs;  separate  funding  for  indirect  costs;  treat- 
ment of  indirect  costs,Jby  other  agerfcies;  overrecovery  and 
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fixed  rate/carry  forward  computation;  lump  sum  payments 
contract  schools;  and,  financial  losses  attributable  to  con- 
tract support/indirect  cost  problems*    The  report  also  con- 
tains recommendations,  to  solve  the  contract/indirect  cost 
support  problem: 

The  report  states  that  "the  root  of  the  problems  and 
.difficulties  being  encountered, . • . lies  in  the  decision  to 
base  .Contract  Support  funding  on  tribal  indirect  costs  and 
distribute' Contract  Support  funds  on  the  basis  ofi  tribal 
indirect  cost  rates".    The  recommendations  in  the  report 
are  "...based  on  the  assumption  that  this  approach  will 
be  changed".    The  proposed  changes  in  the  delivery  of  con- 
tract, support  funds  are  contained  in  the  following  recom- 
„ mentations; 

•  Discontinue  the  use  of  Contract  Support  funds  for 
tribal  indirect  costs. 

•  Develop  a  statistical  formula  for  allocating  con- 
.        tract  support  funds  for  each  contracted  program. 

•  Use  Contract  Support  funds  for  additional  costs 
incurred  only  in  the  first  year  of  contracting. 

Include  funds  for  both  direct  and  indirect  costs 
in  all  638  grants  and  contracts  and  discontinue  the 
use  of  separate  indirect  cost  funds. 

•  If  a  separate  budget  item  for  contract  support  is 
continued,  it  should  be  used  for  only  incremental 
costsr  until  such  costs  can  be  incorporated  into 
the  regular  budget,' 

•  Implement  the  initial  changes  for  FY  1983  by  elim- 
inating the  distribution  of  contract  support  funds 
through  indirect  cost  rated* 

The  discontinuance  of  using  Contract  Support  funds  for 
indirect  costs;  developing  a  formula  for  allocating  such  funds; 
and  consolidation  of  direct  and  indirect  costs  as  one  contract 
amount  has  some  serious  limitations*    Before  638  contracting 
was  implemented,  most  tribes  including  Cheyenne  River  had  not 
established  indirect  cost  rates  to  recover  central  support  ser- 
vices such  as  accounting,  payroll,  personnel  management,  etc* 
These  types  of  activities  have  always  been  necessary  but  such 
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costs  were  previously  borne  by  tribal  funds  or  classified 
as  direct  contract  costs.    The  elimination  of  contract  support 
funds  to  pay  for  activities  which  provide  these* support  ser- 
vices to  638  programs  may  diminish  the  tribe's  ability  to  con- 
tinually maintain  a  financial  and  administrative  management 
system  which  meets  the  standards  promulgated  by  Part  276, 
Title  25  of  the  Code  of  Federal  Regulations.    This  factor 
should  be  carefully  considered  before  it  is  actually  imple- 
mented. 

The  consolidation  of  direct  and  indirect  costs  into  one 
contract  amount  could  create  a  situation  similar  to  the  one 
mentioned  'above.    Additionally,  it  is  conceivable  that  program 
administrators  at  both  the  BIA  and  tribal  level  would  want  the 
entire  amoun't  classified  as  program  services.    While  it  is 
desirable  to  maximize  the  amount  for  services  to  people  and 
minimize  the  amount  for  administration,  the  supportive  acti- 
vities still  need,  to  be  performed.    Adopting  a  policy  of 
consolidating  the'  funds  may  force  a  tribe  to  return  its  fin- 
ancial and  administrative  management  system  to  "pre-eSB"  days 
where  such  costs  would  be  borne  by  the  tribe  or  made  a  direct 
cost.    The  disadvantages  of  reverting  back,  to  "pre-638"  may 
result  in  less  control  and  more  inefficiency.    For  example, 
there  could  be  a  "duplication  of  effort"  from  similar  acti- 
vities being  performed  at  both  the  central  level  and  at  are  . 
program  level.    If  transactions  a.re  approved,  execute^,  re- 
corded and  reported  by  one  individual  at  the  prpgrfun  level , 
unintentional  or  intentional  errors  or  irregularities  occur 
which  may  go  undetected.    Consequently,  proper  control  does 
not  exist.     Separation  of  duties  would  help  insure  adequate 
controls  and  could  be  best. achieved  through  separate  identity 
of  the  funds.        +  , 

The  use  of  a  statistical  method  for  allocating  contract 
support  funds  has  some  merit  and  could  be  an  equitable  approach. 
However,  to  achieve  equity  between  large  tribes  and  small  tribes 
a  complex  formula  would  have  to  be  developed  and  tested.  Those 
who  would  receive  less  under  a  formula  method  »than  they  are 
currently  receiving  would  consider  the  formula  method  unfair. 
Many  variables  would  have  to  be  considered  in  developing  a  for- 
mula and  should  include  factors  such  as  population,  per  capita 
income,  population  density,  lan3  base  and  primary  service  area. 
Other  items  to  consider  may  tfe  a  tribe's  capability  to  obtain 
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revenue  from  sources  other  than  grants  and  contracts  and  its 
orgainzational  structure.    Before  a  formula  method  would  be 
implemented,  questions  would  have  to  be  answered'  concerning 
minimum  funding  for  tribes.    Also  an  analysis  should  be  made 
(by  tribe)  comparing  amounts  received  under  the  formula  method 
to  amounts  actually  received  under  the  present  system.  The 
formula  should  not  be  endorsed  or  implraeneted  if  such  a  study 
is  not  available  for  review  by  the  tribes. 

Generally,  these  recommendations  parallel  the  approach 
used  by  other  agencies  in  providing  direct  and  indirect  costs 
to  tribal1, contractors.    However,  it  appears  that  the  use  of 
this  approach  would  benefit  the  Bureau  of  Indian  Affairs  by 
placing  a  ceiling  on  total  funding  (direct  and  indirect)  of 
£38  programs  and  controlling  contract  support  funds.    No  one 
can  argue  with  BIA  in  trying  to  better  manage  and  allocate *its 
scarce  resources  (funding)  for  competing  needs,  but  this  should 
not  be  done  in  a  manner  where  services  provided  through  638 
contracts  would  be  diminished.    The  implementation  of  policies 
and  procedures  which  would  effectively  reduce  funding  would 
clearly  be  in  violation  of  the  intent  of  Indian  self-determin- 
ation.   Therefore,  the  impact  of  implemeting' any  proposed 
changes  contained  in  the  report  should  be  carefully  considered 
before  they  are  placed  in  practice.  : 

The  recommendations  also  suggest  that  initial  changes 
should  begin  in  FY  1983.    This  schedule  appears  optimistic  ^ 
considering  what  must  bet done  to  implement  the  changes.'    These  V* 
changes  should  be  tested;  to  insure  their  viability  as  Alter- 
natives to  the  present  system.  •  ' 

Mr.  Lee  Sherfel  of  the  Department  of  the  Interior,  Office... 
of  Inspector  General,  explained  an  alternative  to  the  delivery' 
of  Contract  Support  funds! through  a  lump-sum  method  rather  than 
through  the  application  of  a  rate.    The  pitfall  with  a  rate 
is  the  assumption  that  indirect  costs  are  incurred  proportion- 
ally as  direct  costs  are  incurred.    This  is  not  true.  In 
practice,  indirect  costs  are  usually  fixed  and  do  not  change 
as  direct  costs  are  incurred.    The  advantages  of  negotiating 
a  lump-  sum  include:  ,  • 

•  Cash  flow  is  improved  because  overhead  amounts  are 
available  as  the  money  is  needed  and  not  as  direct 
costs  are  incurred. 
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•  The  lump  sum  method  removes  the  false  assumption 
that  indirect  costs  are  proportional  to  direct" 

*     cost's.  > 

•  Budgeting  central  service  support  costs  is  easier 
and  should  require  les^  monitoring.  .  % 

Although  the  lump  sum  method  has  definite  advantages  over 
the  use  of  a  rate,  there  are  some  questions,  which  need  to'be 
resolved: 

•  OASC-10  indicates  that  lump  sum  payments  can  be 
used  in  lieu  o£  indirect  cost  rates  "wjiere  the 
benefits  derived  from  a  grantee  department's  in- 
direct services  cannot  be  readily  determined  as 
in  the  case  of  a  small. self-contained  or  isolated 
activity".    Will  other  agencies  accept  this  approach? 

•  As  programs  are  added  during  the  period  a 1 lump  sum 
agreement  is  in  effect, "can  the  agreement  be  amended 

9     to  include  additional  funds  to  cover  a  possible  in- 
crease in  support  costs? 

•  Recognizing  that  payments  made  by  the  lump-sum  method 
may  be  different  than  actual  overhead  (indirect)  cos't, 
would  there  still  be  some  form  pf  carryforward  adjijs^* 
ment  in  subsequent  years?  ^ 

•  If  some  funding  agencies  still  do  not  participate  in 
the  lump  sum  method,  will  this  violate  the  cost 
principles  because  the  underrecovery  of  costs 9 from  * 
one  contract  cannot  be  shifted  to  another  grant  or 
contract? 

The  draft  report  does  outline  recommendations  which  can 
alleviate  some  problems  associated  with  contract  support  and 
indirect  costs.     But  as  I  previously  mentioned  any'  changes 
which  will- impact  funding  to  t^e  tribe  should  be  reviewed  care- 
fully so  a  similar  situation  does  not  occur  again. 

'  ''*  % 

I  will  be  glad  to  discuss  the  draft  report  wittf.you  and 
answer  any  questions*  you  may  have  concerning  t}iis*  issue.  I 
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an  available  to  assist  you  in  .analyzing  any  changes  being 
proposed  by  the  Bureau  of  Indian  Affairs  and  what  impact  it 
may  have  on  the  tribe:    I  can  work  with  you  in  developing 
the  tribes  response  and  views  on  these  matters. 

Sincerely, 


V    RONALD  G.  TEDROVf,  CPA 


RG7 :st 

cc:    Mona  Cudmore 

Barbara  Twiss 
„       S.  Bobo  Dean 
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August  17,  1982  i*.*-~.7w*r 

torn  UNH,bMNN  *W 


The  Honorable  William  S.  Cohen 
Chairman 

Select  Committee  on  1 

Indian  Affairs 
Room  f  3U  DirKsen  Senate 

Office  Building  v  ^ 

United  States  Senate 
-Washington,  D.C.  20510 

Attentions  Mr. Timothy  C.  .Woodcock 

Dear  Mr.  Cohens  , 

On  behalf  of  the  Association  on  American  Indian  Affairs, 
I  am  pleased  to  submit  the  enclosed  statement  to  express  our 
concern  at  the  failure  of  the  Bureau  of  Indian  Affairs  to 
'respect  the  rights  of  American  Indian  tribes  in  regard  to  ^ 
Public  Law  93-«3f.  .  . 

We  asic  that  the  Committee  includt>our  statement  in  the 
permanent  record  ot  the  oversight  hearing  held  by  you  on 
this  issue  on  June  JO*  1912. 

May  I  again«express  to  the  Committee  our  deepest  appre- 
ciatiotlfor  your  continuing  concern  that  the  rights  of  American 
IndianT&ildren,  families,  and  tribes  be?  £«"y and 
implemented  by  .the  Bureau  in  regard  to  Public  Law  93-*3B. 


Sincerely, 


Attachment. 


S,  Bobo  Oeaa^ 
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STATEMENT  ON  BEHALF  OF 
ASSOCIATION  ON  AMERICAN  INDIAN  AFFAIRS 
BY  S.  BOIO  DEAN,  ESQ.,. 
OFFICE  OF  GENERAL  COUNSEL 
AT  OVERSIGHT  BEARING  ON  PUBLIC  LAW  93-638 


JS  SENATE  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS 

*  _  Jun«  30,  1912 


Mr.  Chairman,  my  name  it  S.  Bo  bo  Dean.    I  am  associated  with  the 
firm  of  Fried,  Frank,  Harris,  shriver  and  Xampelman,  which  is  General 
Counsel  to  the  Association  on  American  Indian  Affairs.    I  have  been 
authorized  to  submit  the  following  statement  on  behalf  of  the  Asso-  • 
elation.  c  o 

\  The  Association  is  a  non-profit  corporation  which  is  the  largest  " 
Indian-interest  organization  in  the  Un^ed  states  with  a  membership  of' 

50,000  consisting  of  Indians  and  non-Indiatts.    It  has  taken  a  major 

t 

interest  in  Indian  child  welfare  and  education  needs  for  many  years 

and  in  assisting  Indian  tribes  in  achieving  self-detprmination. 

•% 

The  Association  conducted  studies  in  1969,  1974,  and  in  1976  at 
the  request  of  the  Congress,  of  the  off-reservation  placement  of  Indian 
children  which  led  to  the  enactment  of  the  Indian  Child  Welfare  Act  and 
also  submitted  testimony  in  support  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975,  pub.  L.  No.  93-631,  as  amended  by  the 
Education  Amendments  of  1971,  Pub.  L.  No.  95-5(1.    For  several  years 
after  enactment  of  p.L.  93-638,  the  Association  operated  a  technical  , 
assistance  project  for  the  BIA  under  which  legal  representation  was 
provided  to  tribal  organizations  in  negotiating  contracts  for  the  » 
administration'  of  Bureau  programs  undertthat  Act. 
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The  purpose  o£  this  statement  it  to  express  the  Association's  con- 
cern at  the  failure  of  the  Bureau  of  Indian  Affairs  to  r.spect  the  rights 
of  Indian  children  and  their  families  and  communities  to  *  locally-based 
educational  system  which  provides  a  sound  education  in  safe  facilities, 
close  to  their  homes,  so  Indian  children  can  live  with  their  families  while 
they  learn.    The  Association  was  encouraged  by  the  enactment  of  section  1130 
of  P.L.  95-561  Which  provides  that  it  • 

shall  be  the  policy  of  the  Bureau,  in 
carrying  out  the  functions  of  the  Bureau, 
to  facilitate  Indian  control  of  Indian 
affairs  in  all  matters  relating  to 
education.  V  . 

It  was  also  pleased  that  the  federal  Indian  education  policies  pro- 
mulgated by  the  Secretary  of  the  Interior  pursuant  to  section.  1133  of 
that  Act  "to  serve  as  the  foundation  for  future  Bureau  actions  in  edu- 
cation" expressly  provided  that  the  Bureau  shall  -promote,  respect- and 
defend  the  cohesiveness  and  integrity  of  thapmily,"  that  Indian  chil- 
dren shall  have  "the  opportunity  to  attendjpal  day  schools  and  other^ 
schools  of  choice,"  that  the  Bureau  sha^#promote  the  community 
school  concept,"  *nd  that  the  Bureau  shall  "provide  day  and  residential,  , 
education  services  as  close  to  an  Indian  or'  Alaska  Native*  student's'  homy* 
as  possible."    See  25  C.F.R.  $31a.4. 

Notwithstanding  these  Congressional  and  regulatory  statements,  how- 
aver,  we  find  that  the  Bjareau  has  taken  and  proposed  actions  which 
undermine  the  availability  of  adequate  educational  Programs  in  an 
Indian'cfcild's  own  home^community.    This  problem  i,  particularly 
acute  with  reference  to  isolated  rural  Indian  communities.    X  day 
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school  elementary  education  for  such  children  often  and  -necessarily  means 

>%  * 
a  relatively  small  school.    The  Association  has  worked  closely  with  a 

number  of  such  communities  (the  Havasupai  Tribe',  the  Pyramid  Lake 

Paiute  Tribe,  the  Miccosukee  Tribe  and  tjie  Black  Mesa  Navajo  Community)  > 

to  assist  them  in  providing  adequate  educational  programs  for  their 

children  without  separating  the  children  .from  their  families.  Although 

in  the  past, with  AAIA  assistance,  these  Indian  communities  h/ive  been 

able  to  operate  local  day  schools  financed  by  the  Bureau  under  Public 

Law  93-638,  they  face  critical  difficulties  in  continuing  thesl  pro- 

grams  in  future  years.  . 

First,  Qongress  directed  that  "size  of  the  schoo^,*  "isolation  of 
the  school,"  and  "the  cost  of  providing  academic  services  which  are* at 
least?  equivalent  to  those  provided  by  public  education  in^  the  State  in 
which  *he  school  is  loq|ted"  should  be  considered  by  the  Secretary  in 
determining  the  ISEP  funding  formula.  See  25  U.S.C.  $2008.  Neverthe- 
less, as  the  Bureau  has  publicly  admitted,  the  Indian  School  Equaliza- 
tion Program  regulations  issued  by  the  Secretary  under  section  1128  of 
Public  95-561  do  not  provide  for  adequate  funding  to  operate  small 
schools. 

Moreover,  over  two  years  ago,  the  Bureau's  consultant,  the  National 
Conference  of  State  Legislatures,  recommended  adjustments  in  the  ISEP 
formula  to  increase  the  instructional  smaft  school  adjustment  and 
the  transportation  factor  in  the  formula.    Both  changes  would  provide  » 
more  adequately  for  the  financial  suppcTrt  of  small)  rural  schools. 
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such  ■»  Hiccosuxee  t'nd  Black  Mesa.*  Yet,  despite  the  Bureau1 • 
educational  policies  which  seek  to  provide  for  a  school  close 
to  hoM  as  possible'  »and  emphasize  the  importance  of  the  day- 
school  option  for  children,  parents  end  community,  one  BIA  official 
has  stated  that  the  present  ISEP  formula"  not  only  does  not  adequately 
fund  small  schools,  but  it  also  was  Intended  to  discourage  'the  mini- 
school."  m  % 

No  action  has  been  taken  by  the  Bureau  to  revise  thejfojrtula,  and 
the  Bureau  currently  explains  the  failure  to  do  so  on  the  grounds  that 
the  minimum  education  standards  for  Bureau  schools  have  no^been  issued. 
These  standards  ere  required  by  section  1121  of  Public  Lew  95-561,  which 
mandates  the  .Secretary  to  propose  the  standards  within  eighteen  months 

of  November  1,  1971.    They  have  never  been  proposed.    He  are  disturbed  ■ 

i 

that  the  Bureau's  failure  to  correct  the  ISEP  formula  to  adequately 
address  considerations  mandated  by  the  Congress  is  a  violation  of  an 
express  Congressional  directive. 

//^Secpnd,  since  1*71  the  prjorittf  which  h"  been  given  to  Indian 
education  matters  by  the  Congress  eimply  hes  not  been  shared  by  the 
Executive  Branch.    As  a  consequence,  some  10d  schools  (or  about. 35% 
of  the  total  numbe7"of  BIA-funded  schools)  which  have  been  established 
to  provide"*  day-school  education  for  Indian  children  in  isolated 
rural  communities,  are  grossly  under-funded.    In  addition,  the  estab- 
lishment of  new  schools' serving  small,  isolated  Indian  communities  in 
accordance  with  the  wishee  of  parente  and  Indian  tribes  has  been 
'  rendered  impracticable. 


.4, 


ttith  respect  to  new  school  starts  in  small,  isolated  coaalUniti«s 
under  Public  Law  93-638,  the  Association  eleo  it  concerned  that  certain, 
changes  proposed  by  the  Bureap^h  the  regulations  under  that  Act  seen 
designed  to  discourage  such  schools.    While  the  Bureau  claims  that  the 
change    in  regulationa  is  required  by  the  Federal  Grant  and  Cooperative 
Agreement  Act,  our  analysis  of  that  Act  finds*  no  euch  requirement. 

For  example,  we  note  that  new  language  is  proposed  in  25  C.F.R.  . 

Part  271  to  establish  additional  hurdles  for  a  BIA  achool  contract  in 

the  case  of  new  school  starts^  While  we  understand  that  it  is  reeson- 

able  for  the  *ureau*ro"  establish  regulatory  standards  for  new  school 

starts,  we^note  that  the  Bureau  is  imposing  overlapping,  and  more 

stringent,  requirements  in  a  number  of  areas  which  are  already  covered 

x  ».  »  <  •  * 

for  all  t3B  applications  by  $271.15.    For  example,  the  present  regula- 

*  *  *  >*> 

tions  provide  that  "no  Higher  standards  with  regard  to  buildings, 

facilities)  or  equipment  shell  be  applied  to  tribel  organizations  than 

have  previous ly  Been ^applied  to  the ♦ Bureau, "  but  the  proposed  standard 

for  new  school  starts  would  be  a  new  requirement  that  facilities  be 

"adequate  to  support  the  program." 

Similarly,  under  the  present  regulationa,  community  eupport  istk 
presumed  under  f. 271. 15  if  the  tribal  governing  body  requests'  the 
contract  and  the  Bureau  must  demonstrate  "that  there  is  e  lack  of 
support  for  the, contract  and  that' the  lack  of  support  will  result  in 
unsatisfactory  services."    In  contrast,  in  the  proposed  $2 71. 7 2, the 
Bureeu  it  directed  to  consider  "whether  there  is  an  apparent  desire 
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for  the  nw  •chool  etart  , . .  on  the  part  of  the  Indian  tribe  and/or 
community  to  be  served."    If  tht  proposed  language^  mean*  eomething  other 
than  the  preeent  §271,15,  the  intentr  ia  wholly  unclear.    We  auggeat  the 
propoeed  reguletion  ii  unneceaaary;  redundant,  end  poaaibly  harmful. 

Again,  with  reapect  to  new  achool  atarta,  under  the-  propoaed  regu-  , 
lationa,  the  Bureau  woul<^  b^Trequire^  to  conaider  whether  there  are 
■other  adequate  education  alternative  currently  available  to  the  atu- 
denta  to  be  aerved  by  the  new  achool  etart," *  What  are  the  etandarde  of 
adequacy  that  are  to  be  applied?    The  Aaaociation  ia  disturbed  that  at 
no  point  in  propoaed  $271.72  ia  there  any  croaa-reference  to  the  federal 
Indian  education  policiee  contained  in  25  C.P.R.  Part  31a  which,  accor- 
ding to  law,  auet  now  "serve  aa  the  foundation  for  future  Bureau  actiona 
in  education."    Aa  already  noted,  the  application  of  theae  policiee 
would  encourage  new  achool  atarta  to  aaaure  a  day-school  operation, 
tha  conminity  achool  concept  and  education  services  aa  cloae  to  a  » 
child* e  home  ae  poaaible.*  Any  new  apecial  atandarda'  to  be  applied  ' 
in  the  evaluation  of  near  achool  atarta  ahould  reflect  and  be  con-  j 
aietent  with  theee  policiee.  .  %  f 

Aa  a  final  objection  to  new  achool  atart  regulationa,  we  note  that, 
the  Bureau  will  conaider  whether  "etart-up  coeta  are  dieproportionate 
to  the  numbere  of  etudente.to  be  aerved  or  the  potential  benefita  of 
the  program,  aa  compared  with  the  etart-up  coat  6f  other  applicante." 
We  find  no  guidelinea  aa  to  how  euch  diaproportion  ia  to  be  determined. 
Certainly,  the  Bureau  amat  weigh  the  value  to  a  child  of  the  maintenance 
of  tiea  with  ita  family  and  cosatunity,  but  can  euch  values'  be  allocated 
a  dollar  value  and  compared  with  monetary  coeta? 
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Third,  the  Bureau  also  is  proposing  to  make  far* reaching  changes 
in  25  Code  of  Federal  Regulations  Part  271,  which  will  decrease  the 
tribal  bargaining  leverage  in  $38  negotiations,  proopt  the  Bureau  to 
insist  on  special,  more  stringent  conditions  in  638  grants  than  are 
now  permitted  in  638  contracts,  and  strengthen  the  hand  of  the  Bureau 
when  it  decides  to  decline^a  638  application.    For  example,  the  pre- 
sent language  etating  that  the  Bureau  has »■ the  burden  of  proof  when 
it  proposes  to  decline  a  tribal  application  ie  eliminated,  by  the 
proposed  changes.  »  ^ 

Fourth,  the  Bureau  also  ie  proposing  to  reviee  Part  274  governing 
'construction  grants  for  contract  schools  not  previously  operated  by  the 
Bureau.    These  revisions  impose  a  numerical  minimum  of  25  students  per 
echool  "through  grade  8"  and  50  for  gradee  9  through  12.    He  ere  relieved 
that  the  rumors  of  a  minimum  requirement  pf  150  students  per  echool  have 
proved  to  be  untrue.    However,  the  proposed  minimum*  do  raise  eerious 
questions**  .Many  exieting  Bureau  elementary  echoole  do  not  go  ae  high 
ae  the  eighth  grade  and  enroll  fewer  than  25  children.    Ie  the  eame 
minimum  to  apply  to  a  K-3  echool  ae  to  a  K-8  echool?    If  eo,  the  mini- 
mum enrollment  requirement  may  reeult  in  continued  placement  of  very  young 
children  in  boarding  schools  when  a  small  elementary  echool  would  otherwiee 
be  an  educationally  eound,  not  to  mention  eocially  deeirable,  alternative. 
*         Fifth,  the  Association  continuee  to  receive. complaints  from  Bureau 
schools  concerning  long  delaye  in  receiving  funde  to  which  they  are 
entitled.    We  underetand  that  the  final  allocation  of  funde  to  BIA 
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echoola  for  F.Y.  1912  was  not  diatributed  until  May,  although  Congreee 
approprieted  the  fund*  in  December  1911.    While  tht  unavailability  of  e 
funding  level  from  October  to  December  wee  dua  to  Congreeeional  inaction, 
tha  failura  of#the  Bureeu  to  make  diatributiona  from  December  to  May  via 
entirely  within  the  control  of  the  Executive  Branch.    Such  funding 
uncertaintiee  end  deleya  ere  inexcueeble,  and  they  impoee  partiqulerly 
severe  herdahipa  on  ifiall  echoola  without  other  funding  aourcea. 

Finally,  the  VJeau  hee  eleo  feiled  to  aolve  the  problem  of 
providing  adequately  for  indirect  costs  for  contract  echoola.  The 
continued  controverey  over  thie  iseue  and  the'  apparent  diaagreementa 
aa  to  how  it  should  be  reaolved  between  varioua  diviaione  of  the  Bureau 
and  the  Interior  Department' a  Inapector  General  are  quite  difficult  to 
under atand.    Moat  recently,  we  have  been  told  that  one  Bureau  Area 
m.   Office  haa  received  a  -directive"  that  the  BIA  Guidelinea  for' Lump  Sum 

Indirect  coat  Megotiationa  have  been  "revoked"  although  no  reeponeibie  ^ 
official  in  the  BIA  Central  Office  it  aware  of  any  auch  directive. 
Again,  it  ia  the  amaller  contract  echoola,  with  a  normally  high  pro- 
portion of  overhead  to  program  coate  and  no  other  aourcee  of  revenue, 
which  bear  the  brunt  of  auch  bureaucratic  confuaion,  t 

We  urge  that  the.  Senate '[Select  Committee  on  Indian  Affaire  exert 
ita  influence  to  encouxege  reepect  and  full  implementation  by  the  Bureau 
of  the  axiating  legel  righta  of  Indian  communitiea  to  develop  educational 
programa  in  aefe,  edequate  fecilitiea  within  the' community,  with  the 
'  option  of  e  day-echool  educetion  for  all  American  Indian  children. 

Specificelly,  the  Aaaocietion  recommenda  that  the  following  atepa  be 
taken  by  your  Committee  to  diminiah  the  threat  which  Bureau  actiona  cur- 
rently present  teethe  echievament  of  the  Indien  goal  of  educational  aelf- ■ 
determination: 
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(1)  Tht  Federsl  'Grant  and  Cooperative  Agreement  Act  should  be  „ 
"•ndad  to  make  clear  that  it  doas  not  rapaal  by  modification  any 
provision  of  public  Law  93-631  or  require  tht  modifica?ion  of  any  of 
tha  regulations  of  the  Secretary  of  the  Interior ^implementing  that  Act. 

(2)  The  Committee  should  encourage  the  Senate  Appropriations 
Comaittee  to  insirst  on  the  continued  appropriation  of  a  separate 
fund  from  which  start-up  costs  and  additional  contract  administrative 
costs  for  (31  .contractors  can  be  paid.    If  the  Bureau  continues  to  move 
toward  the  elimination  of  the  Indian  Contract  Support  fund  and  the 
provision  of  a  single  •guaranteed-  funding  level  for  631  contracts 
without  distinguishing  between  the  direct  program  level  and  additional 
contract  administrative  funding,  5106(h)  should  be  amended  to  make 
explicit  the  necessity  of  providing  631  administrative  funds  in  addition 
to  the  funding  level  of  the  Bureau- ope rated  program* 

(3)  The  designation  of  knowledgeable  central  office  staff  personnel 
or  outside  contractors  (along  the  lines  of  the  Association's  project 

.noted  above)  to  serve  as  "ombudsman"  for  tribal  organizations' seeking 
to  assert  their  rights  under  public  Laws  93-631  and  95-561  would  also 
be  desirable.  This  approach  proved  useful  to  tribes  in  the  earlier 
years  of  the  implementation jof  public  Law  93-631  but  has  been  aban-  , 
doned  by  the  Bureau  in  recent  years.  The  Association  recommends  that 
the  Committee  seek  the  re-establishment  of  this  form  of  assistance  to 
Indian  tribes  by  legislation,  if  necessary. 

I  appraciata  the  opportunity  of  "presenting  the  Association's 
views  on  this  important  issue  in  Indian  affairs* 
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Senate  Indian  Affaire  Committee 
Oversight  Hearings  on  F.  L.  93-638, 
Indirect  Costs,  Grsnts  ttvd  Contract  Administration 
9:3d  t.m.  -  Room  511Q,  Dirksen  Senate  Office  Building 
Wednesday,  June  30,  1982  \ 

Testimony: 

Cary  W.  Donald,  'Chairman 
Bois  Forte  Reservation  Business  Committee 
»  Nett  Lake,  Kinnaaota    55772  * 

Telephone*    218/757  3261 


INDIRECT  COSTS: 

i 

The  Bois  Forte -(Matt  take)  Band  of  Lake  Superior  Chippewa  Indiana  la 
located  in  northern  Minnesota  epproxlmstely  forty  miles  *ourh  of  tho 
United  Ststss-Cansdisn  border.    The  band  enrollment  of  the  Bo in  Forte 
,      (Nett  Lake)  Reservetion  is  approximately  1,700,  which  includes  990  people 
residing  on  or  near  the  reservetion.    The  Bois  Forte  bend  hes  ectively 
bssn  ec quiring  end  administering  federal  grant a  and  contracte  since  the 
late  1960*s  in  ordsr  to  provids  services  to  its  members.    However,  the 
ewer\l  of  such  g rents  and  contrscts  to  ths  Bois  Forts  'Band  has  lssd  to  s 
situation  where  the  band  ia  In  serious  financial  difficulty  due  to  the 
Indirect  costs,  associated  with  them.    This  stems  from  the  following 
situation: 

For  Indian  tribaa  that  have  an  indirect  cost  rsts,  that  rsts  is  applied 
to  grants. and  contracts— spp roved  indirect  cost  parcentags  rate  times 
ths  amount  of  direct  costs  of  grants  .and  contracts— and  this  amount  la 
ths  theoretlcel  Indirect  cost  recovery.    However,  few  grants  and  contracts 
allow  the  full  recovery,  ao  the  actual  recovery  ia  much  lsss  than  the 
theoretlcel  recovery.    The  tribe  ia  atill  held  accountable  as  if  it  had 
received  the  theoretical  recovery  and  the  Indirect  coat  rate  for  the 
following  year  la  reduced  by  the  percajefage  to  reduce  the  indirect  cost 
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income  to.  make*up  the  difference  betwsen  the  theoretic*!  and  ectual 
recoveries  for  the  previous  year. 

Sow  program*  contein  legislation  that  place  restrictions  on  reimbursement 
of  costs  end  some  programs  ere  subject  to  lews  that  limit  the  amount  of 
indirect  costs  that  may  be  charged  against  them.    Other  program  negotiate 
lesser  indirect  costs  sates  when  there  is  no  limitation  or  restrictions 
Imposed.    But  by  accepting  the  indirect  cost  rate  establiahed  pursuant  to 
the  indirect  coat  proposal,  the  Bois  Forte  Band  agrees  that  ft  is  itr 
responsibility  to  collect  the  full  amount  of  indirect  costs  applicable 
to  each  of  its  programs  and  projects,  that  any  such  cost*  not  collected  ■ 
must  be  funded  with  its"  own  funds,  end  that  for  the  purpose  of  computing 
the  amount  of  the  carry-forward  for  the  next  year,  it  will  be  assumed 
that  all  indirect  costs  applicable  to  all  programa  have  been  recovered. 

Year  after  year  of  covering  the  differences  between  the  actual  indirect-  , 
cost  expenses  and  the  amount  recovered,  coupled  with  e  smaller  indirect 

s 

coat  rate  eech  yeer,  and  in  the  case  of  the  Bois  Forte  Reservetion, 
where  e  rate  wes  not  negotiated  for  two  yeare,  1979-80  -  1980-61,  leads 
to  more  use  of  tribel  funds  to  edministar  faderel  programs.    State  end 
locel  governments  have  sources  of  revenue  to  covar  thaaa  costs.  The 
Bois  Forte  Reservetion  does  not  have  unrestricted  resources  to  fund  the 
indirect  costs  not  reimbursed  through  the  indirect  cost  rata.    As  a 
reault,  the  Bois  Forte  tribe,  elong  with  many  tribes  and 'organisation* 
ere  on  the  verge  of  financial  collapse. 

The  BoiaFort*  Band,  for  FY-79,  '80,  end  '81,  has  had  indirect  coat 
expenditures  of  $702,483.00  and  has  received  $285,484.00  indirect  cost 
reimbursement  for  e  deficit  of  $416,999. 
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These  funds  were  used  to  pey  costs  of  adalniste ring  gnats  sod  contract* 
^including  stsff  snd  general  administration  txpenss  that  mtst  the 
reguistions  snd  rsquirements  for  the  indirect  cost  program  in  complisnce 

with  Indirect^' Cos*  Ksnusl  0ASC-10. 

'  **j  *»  / 

We  sre  r  •questing  the  Senate  Commit  tee  on  Indian  Af  f  sirs  to  provide 
legislation  that  would  authorise  the  Secretary  of  the  Interior  to 
•reimburse  the  lois  Forte  Band  for  indirect  costs  expenditures  in  ths 
amount  of  $416,999.00  for  EY-79,  'S09  and  for  the  reasons 

previously  stated  in  this  document.    Vs  further  request  the  Senate 
Coaeil ttee  on  Indian  Affairs  to  seek  changes  to  the  Indite* i  cost 
progress  that,  would  sake  equal  expenditures  snd  recoveries  for  Indlsn 
tribee. 


Licy  Jt 


Ve  further  request  that  the  luresu  of  Indian  Affairs  policy 
allowing  only  50-70X  of  indirect  cost  recovery  of  grants  and  contracts 
be  increased  to  100X.  £ 

Ve  also  oppose  the  l.I.A.'s  recomm  inflations  that  the  1. 1. A.  phase  out 
Contract  Support  funds  (incremental  costs  which  sre  costs  associated  » 
with  getting  snd  oper sting  s  contract).    This  change  would  mean  that 
all  indirect  costs  in  the  future  would  be  funded  out  of  the  program 
monies  ss  opposed  to  add-on  to  program  funds.    An  example  of  this  is 
as  follows: 

A.    Old  System  I.    Proposed  change 

Contrect  budget  ,      $50»Q00  „  $50,000 

soU  Forte  Indirect  Cost      $11.900  $11.900  taken  out  of  proj 

Totsl  contract  amount  $61*900  $509000 
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THE  CONVERSION  OF  CONTRACTS  TO  GRANTS  UNDER  P  L  93-638  BUREAU  OF  INDIAN  AFFAIRS 
CRAKTS  AND  INDIRECT  COSTS 

I  would  like  to  make  reference, to  a  paragraph  In  the  Act  P.  L.  93-638, 
93rd  Congreea,  8.  1017,  January  \,  1$75,  Declaration  of  Policy,  Section  3, 
Paragraph  C. ,  "The  Congress  declares  ita  commitment  to  the  maintenance, 
of  the  Federal  Government's  unique  and  continuing  relationship  with 
and  responsibility  to  the  Indian  people  through  the  establishment  of  a 
meaningful  Indian  self-dete"rmination  policy  which  will  permit  an 
orderly  transition tfrom  Federal' domination  of  programs  for  and  "services 
to  Indians  to  effective  and  meaningful  participation  by  thi*lndlun 
people  in  planning,  conduct,  and  administration  of  those  program* 
and  services."  *  „ 

t 

It  ie  very  clear  what  the  objectives  of  93-638  are  and  what  Indian  people 
stand  to  gain  by  an  efficient  and  effective  eystem  of  dissemination  of 
provisions  allowed  by  the  Act.    Over  the  past  couplv  of  years,  the  Bureau 
of  Indian  Affaire  has  taken  the  Initiative  of  reorganizing  add  also 
initiated  steps  in  changing  contracts  to  grants  and  638  regulation's 
pertaining  to  what  Indian  tribes  can  do  in  obtaining  self-determination. 

* 

The  conversion  of  cont recta  to  grants  ae  we  are  aware  will  perhaps  bt ^ 
in  effect  on  October  1,  1982,    Obtaining  programs  and  services  under 
638  grants  has  very  limited  advantages,  but  in  my  opinion,  the 
disadvantages  outweigh  the  advantagee.  N 

The  Bo  is  Forte  land  ia  in  opposition  to  the  proposed  Bureau  of  Indian 
Affaire  policy  change  from  contracts  to  grants  for  the  following  reasons: 
Ve  contend  that  the  proposed  change  will  defeat  the  initial,  purpose  of 
1.  93-638.    That  ia  to  give  Indian  tribes  the  basic  and  sovereign 
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right  to  aalf-datarmina  thair  own  daatlnlaa.  — 

Moat*changes  in  ruin  and  regulation*  would  allow  the  Bureau  of  Indian 
•Affaire  to  sake  daciaiona  without  tribal  input*  thareby,  removing  nuch 
of  the  triba'a'locel  authority.    Tha  following  are  examplee: 

dopyrighta:    Changaa  would  not  allow  tribea  to  uaa  royaltiea  derived  v 
from  copyr^ghta  to  beNieed  at  their  discretion.    Tribaa  would  only  be 
allowed  to  uaa* royaltiea  for  program  aerVlcea. 

•   Froparty:    Undar  tha  preaent  93-63S  ayatem,  the  govarnmant  la  obllgatad 
to  fumlah  property.    Change  would*  glva  author lty/deciaion  not  to 
tranafer  property.    In  affect,  tha  government  will  not  bo  required  to 
grent  proparty~for  tribal  raquaata. 

Diaputaa:    Mew  policy  tribe  would  loa'e  right  to  appeal  diaputaa. 
Changaa  in  Contract:    Undar  new  ayatem,  tribea  would  lose  right  to 
challenga  Bureau  of  Indian  Affairs'  daciaiona » 

Limitation  of  Costs i    Mew  ayatem  would  raquire  tribes  ,to  complata  \ 

contracta,  at  their  own  expense,  and  govarnment  would  alao  impoaa  ,  | 

* 

penalties  if  trlba  did  not  comply.  * 

Cancellation  of  Contract:  Under  new  ayatem,  the  Bureau  of  Indian  Afra 
would/could  impoaa  new  reasons  for  cancellations  of  contracta. 


r 
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Jl'AWTA  L  LEAftXtD 
TUBAL  CSAIlFtWON 


OFFICE  OF  THE  TRIBAL  CHAIRMAN 


CmcW  0«W«  <*5»  MMSU 
Etc  H 

CWfc*.  OLUI»*i  7*22 

(*»»  r*-mi  * 


The  Cheyenne-Arspsho  Tribe*  of  Oklshoma  are  submitting 
their  testimony  on  the  implementation  of  P.L.  95-224  snd  its 
possible  effects  on  tribal  programs.    We  believe  in  the  concept 
of  block  grsnts  ss  originally  conceived  by  the  Bureau  of  Indian 

Affslrs<    This  mechanism  would  allow  for  the  valid  and  practical 

> 

application  of  the  intent  of  P.L.  93-638. 

There  are/  however,  some  areas  that  the  Tribes'  take  ex- 
ception to  in  the  regulstlons  of  638  a^nd  224  that  will  be  imposed 
on  us  if  our  comments  are  not  msde  and  noted. 

For  this  resson,  on  behalf  of  our  governing  body,  I  am 
submitting  the  following  comments.  *' 

Sincerely,  • 


4e 


ita  L.  Learned/  Chairperson 
23rd  Business  Committee 
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Tht  Cheyenne -Artptho  Tribes  propose  that,  in  sccordance  with 
our  direct  government  jto  government  relet ion/ hip  with  the  U.S. 
Governoer^  (ss  recognized  by  P.L.  93-638).  we  enter  into  negotia- 
tions  with  the  U.S.  Government  on  the  question  of  grants  and  con- 
tracts and  their  requirements.  V 

As  s  sovereign  government,  we  do  not  consider  ourselves  auto- 
maticelly  required  to  ehhere  to  administrative  regulations  which 
are  often  developed  for  the  stste'and  locel, governments.  Eapecially 
thoae  regulationa  that  mention  tribal  govemmenta  aa  an  aaide., 

The  Bureau  of  Indieh  Affaire  had  the  fore eight  to  begin  the  • 
* drefting  of  reguVetiona  that  would  conform  more  eeaily  to  P.L. 
95-224.    We  maintain  that  thia  foreaight  would  have  been  better 
spent  by  requesting  an  0MB  exception  to  the  Act  before  January 
1981  ea  provided  for  in  thia  act. 

Many  tribea  are  not  financially  capable  of  keeping  a  grant  ~ 
atetua  cleaaification  ea  referenced  in  the  ect.    In  271.41  of  the 
638  draft  reguletiona,  the  Bureeu  of.  Indian  Affaire  haa  the  deter- 
mining power  to  classify  e  tribe* a  f inane iel  ayatem  aa  unatable. 
"Unateble"  can  have  many  different  coimotetiona.    If  e  tribe  ia 
forced  into  a  cooperative <  agreement  approach  because  of  this  deter- 
mination, more  federal  involvement  will  than  follow.    Thia  ia  in 
direct  conflict  with  the  why  of  P.L.  9^-638. 

We  would  ceution  the  admin iatrative  branchea  of  the  U.S.  Govern 
ment  to  remember  that  tribal  governments  are  aovereign  entitiea.  In 
accordance  with  the  U.S.  Government 'a -judiciary  and  legal  reaponai- 
bilitiea  to  the  Cheyenne -Arapaho  Tribea,  we  tequeat  that  the  U.S. 
Government  recognize  that  the  tribal  government  ia  valid  and  haa 
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its  citizen's  interests  end  welfare  as  its  top  priority,  aa  the 
U.S.  Governments  regards  its  own  citizens*    We  also  remind  the  ad- 
ministrative branches  of  the  U.S.  Government  to.  remember  that  the 
U.S.  Government  is  obligated  to  provide  services  to  the  Cheyenne-- 
Arapaho  Tribes  with  the  astipulation  that  the  tribe  be  able  to  ad- 
minister those  same  services  for  its  ee If- determination  without 
undue > interference  from  the  U»S.  Government. 

Through  the  maze  of  regulations  and  policies  that  govern  or 
will  govern  tribes/  the  Tribes  are  losing  their  unique  status  as 
sovereign  nations.  Xy  executive  order  of  the  President ,  OMB  hat 
proposed  a  changeMn  the  A-95  review  procedure.  Tribes  would  be 
ft^t  under  A- 95  review  procedure  through  the  state  clearinghouse * 
So  as  we  are  here  testifying  today,  steps  are  being  taken  to  in- 
clude the  Tribes  in  at  least  part  of  the  requirements  of  P.L. 
95-224. 


340 
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Dibe  Ydzhi  Habitiin  &lta9  Inc.  Phone 

Borrego  Pass  School  505  786-5237 

P.O.  Drawer  A  786-7211 
Crownpoint,  New  Mexico  87313 
August  J,  1982 

Donald  D,  Creamer 

Senator  William  W.  Cohen,  Chairman  Executive  Director 

Select  Committee *on  Indian  Affairs 
Washington,  D.C.  20510 

"ftefarence:  Oversight  hearing  record,  June  30,  1982 
Dear  Senator  and  Committee  Menders: 

We  thank  tfle  Select  Committee  for  leaving  the  record  open  in 
order  to  give  Indian  people  and  organizations  such  as  ours  a 
chance  to  review  the  complicated  issues,  and  express  informed 
opinions. 

We  are  in  posession  of  a  copy  of  the  draft  regulations  pending 
publication  for  comment,  which  amend  BIA  regulations  for  P.L. 
93-638,  dated  May  21,  1982.    We  wish  to,  comment  upon  some  of 
the  chances  these  proposed  regulations  would  make  in  the  system 
under  which  we  now  control  our  own  school. 

1.  The  change  from  contracting  to  grant-making  appears • 
needless,  and  we  suspect  that  BIA's  claim  that  it  is 

^  required  to  make  the  chsnge  by  P.L.  95-22A  is  a  deception. 
In  his  February  25,  1982,  memorandum  to  BIA  on  the  subject, 
the  Interior  Solicitor  clearly  states  that  "we  concurred 
with  BIA"  in  the  position  that  assistance  instruments  retlect 
-  ,     tnebaslc  legal  relationship  between  BIA  and  tribal  gover- 
nments under  638.    This,  together  with  the  fact  that  Indian,, 
Health  Service  does  not  hold  that  P.L.  93-224  applies  to 
its  93-638  Self -Determination,  program,  strongly  suggests 
that  BIA's  lawyer  is  simply  coming  up  with  legal  window 
dressing  to  support  what  BIA  had  already  decided  to  do, 
for  other  reasons. 

2.  This  change  in  instrument  masks  a  much  more  profound  shift 
of  power  within  the  BIA  under  the  proposed  regulations, 
from  administration  of  638  initiatives  by  professional 
Contracting  Officers,  to  administration  by  BIA  Executive  * 
Service  Officers,  at  all  levels.    This  shift  tends  to  make 
the  program  much  more  of  a  "political  patronage"  system* 

>  under  which  BIA's  old  line  buraaucrats  will  have  greater 
power sto  manipulate  Tribal  officials,  and  fewer  constraints 
on  that  power,  than  at  present.    It  appaars  to  be*  a  simpla 

Board  of  Directors     George  Jim*  Chairman  Thomas  Barbone 

Bessie  Piatero  Glen  Loley 

Tommy  Ysaxie  Grace  Bruce  *     .  j 

Nancy  Craig  *  n 
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Vpower  fcrab"  by  the  very  people  who  have  the  most  to  lose 
if  638  succeeds* 

3.  Many  of  the  minor  changes      wording  reduce  or  eliminate 
existing  sefeguards  In  the  system  against  BZA  officials' 
abuse  of  power,  or  -extend  the  degree  of  discretion  afforded 
these  bureaucrats  in  the  use  of  their  power.' 

For  these  reasons f  We  urge  the  Select  Committee  bluntly  to  prevent 
BIA  from  Implementing  these  changes ,  by  any  means  at  your  disposal. 

At  the  same  time,  ye  note  that  many  of  the  chafigea  with  which 
BIA  is  trying  to  "sell"  the  revisiqaft,  such  as  greater  flexibility 
simpler  paperwork,  etc.  could  much  mere  easily  be  implemented 
under  contracting  procedures,  than  under  grant-making  procedures. 
The  Act  g^yes  the  Secretary  of  the  Interior  virtual  carte-blanche . 
to  waive  any  contracting  regulation  which  is  inappropriate  to 
Indian  Self-pe termination,  but  we  can  find  no  similar  author i%  y 
to  waiveurtmt  regulations .    If  BIA  were  really  sincere  in  wanting 
to  simptify,  it  could  teke  the  beneficial  rules,  out  of  A  87,  and 
A  102  «nd  all  its  attachments,  and  put  them  1^  the  638  contracting 
regulations  at  will.    But  it  has  no  power  to  amend  these  0MB  grant 
regulations  at  all,  nor  to  prevent  future  amendments  to  the  0MB 
regulations  which' are  hositile  to  Indian  interests.     *  * 

Consequently,  we  believe  that  the  Select  Committee  should  literally 
require  BIA  to  use  the  power  it  has,  within  the  existing  system 
to  simplify  Self -Determination  for  Indian  people. ,  It  should  do  so 
in  the  contracting  process,  which  the  Act  clearly  identifies  as- 
appropriate  to  Self -Determination,  and  not  in  some  distant  "greener 
pasture"  of  grant -making .  * 

Again,  thank  you  for  the  Committee's  genuine  seeking  for  Indian  r 
opinion  in  these  matters.    Your  clear  concern  and  integrity  in 
upholding  the  U.S.  Government's  commitments  to  conquered  nations 
Is  both  honorable  and  deeply  respected. 


Board  of  Directors, 
Dibe  Yazht  Habitiih  Qlta,  Inc. 
(Borrego  Pass  School  Board) 

■  George  Jin/ 


o  Pass  School  Boa 
Jim/  Present 


Glen  Lolt 


A. 


...  -Jbsy ,  SrT,-3hce  pre s iden t 

7  ^ 

Grace  Bruce,  Secretary 


Tommy  Yazzle,  Member' 
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Fbied.  FBANK.  Haibis.  Shbivbb  &  Kampelman  . 
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SuiTC  (000 
•00  NCW  HAMFStt'lRt  AVCNUC  N  \ 
WASHINGTON.  0  C  20037 

<jOtj>W- JlOO 
TClEl  •»l*0« 


FniDi  Fkaxk.  Uamjs. 
SXKtVH  A  Jacotox 


June  2),  1912 

RECEIVED  JUN  2  S  882 


Betty  Jo  Hunt,  Esquire  r 
Staff  Attorney 

Select^Coonittee  on  Indian  Affaire 
United  Stetee  Senate 
Washington,  D.C.  20510 


Re:  Oversight  Hearjjfc^  on  Public  Law  93-638  * 

Dear  Ma.  Hunt: 

'Enclosed  herewith  i»  a  stateneht  on  problems  in  contracting 
with  the  Indian  Health  Service  under  Public  Law  93-638  whioh  have 
been  encountered  by  a  number  of  our  tribal  client*.    I  would  be  grate- 
ful for  the  inclusion  of  this  statement  in  the  record  of  the  hearing. 

I  an  also  enclosing  a  copy  of  our  draft  ocnorandura  to  our  cMents 
on  the  BIA's  proposed  changes  in  the  638  regulations.    The,  memorandum 
is  not  yet  final  as  the  Bureau  has  not  yet  published  the  changes. 

I  have  checked  in  red  issues  about  which  you  Bay  wish  to  question 
IHS  and  BIA  witnesses.    Do  not  hesitate  to  call  if  yon  have  questions 
on  these  Batters* 

oi; 


Sin, 

Bobo  Dean 


Encle, 
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STATEMENT  Of  S.  BO  BO  DEAN,  ESQ. , 
*  ON  BEHALF  Of 

THE  BRISTOL  BAY.  AREA  HEALTH  CORPORATION,  , 

THE  NORTON  SOUND  HEALTH  CORPORATION , 
THE  MISSISSIPPI  BAND  OF  CHOCTAW  INDIANS, 
THE  METLAKATLA  INDIAN  COMMUNITY, 
THE  HICCOSUKEE  TRIBE  OF  INDIANS  OF  FLORIDA, 
BEFORE  THE./)  VERS  I GHT  HEARING  ON  PUBLIC.  LAV  J3-G38 

SENATE  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS,  Cj/  " 

'    June  30, 

Mr.  Chejrman,  jay  name  is  Sr  Bo  bo  Deen.    I  am  Associated  with  tht 
lew  firm  of.  Fried,  PrenX,  Berris,  Shrivtr  end  Xampelnan  and  heve  repre- 
sented •  number  of  Indian  tribal  organizations,  in  negotiating  contracts 
with  the  Indian  Heelth  Service  under  Public  Lav  93-C3I.    I  heve  elso 
served  es  e  consultent  to  the  Indien  Heelth  Service  on  natters  involving 
tribal  rights  under  the  Act.    ?  heve  been  requested  fcy  severel  of  our 
clients  which  ere  identified  be low  to  submit  this  statement  for  the 
purpose  of  identifying  the  most  serious  problems  which  <these  tribal 
orgenizetions  ere  currently  feeing  in  their  effort  to  echieve  Indien 
self-deternlnetion  in  heelth  natters  pursuant  to  Public  Law  93-C38. 
While  the  particular  instances  4^*d  in  this  statement  nay  relete  to  . 
particular  tribes,  the  overell  problems  identified  ere  of  concern  to  ell 
of  our  clients  end  effect  the  rights  under  existing  federellew  of 
Indian  tribes  throughout  the  United  States. 

The  most  serious  problem  encountered  by  our  clients  in  negotietions 
with* the  Indien  Heelth  Service  hes  been  the  establishment  of  e  contract^ 
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funding  level  in  accordance  with  federal  law  and  elementary  prudence 

and  common  sense.    Public        93*631  expressly  provides  in  section 

106(h)  that  the  ^ 

amount  of  funds  provided  under  the  terns  of  con- 
tracts entered  into  pursuant  to  sections  103  and 
104  of  this  Act  shall  be  not  less  than  the  appro- 
priate Secretary  would  have  otherwise  provided 
for  his  direct  operation  of  the  program*  or  por- 
tions thereof  for  the  period  covered  by  the  con- 
tract, provided,  that  any  savings  in  operation 
under  such  contracts  shall  be  utilized  to  provide 
.  additional  services  or  benefits  under  the  contract. 

25  U.S.C.  S4$0j(h). 

It  has  proved  extremely  difficult  for  our  clients  to  obtain 
sufficient  information  from  the  Indian  Health  Service  to  establish 
the  amount  to  which  they  are  entitled  under  section  106(h)  and,  even 
when  agreement  has  been  reached  with  the  Indian  Health  Service  as  to 
contract  funding  levels,  to  ensure  IHS  compliance  with  its  commitments 

For  example,  Our  client,  the  Bristol  Bay  Area  Health  Corpora-  , 
tion  negotiated  a  contract  under  Public  Law  93-631  with  the*Indian 
Health  Service  for  the  operation  of  the  Bristol  Bay  Area  Hospital  in 
■  F.Y.  1911.    IHS  and  BBAHC  agreed' that  IHS  would  provide  a  funding 
level  for  F.Y.  1911  including  the  F.Y.  1910  funding  level  plus  the 
seven  percent  increase  requested  by  IHS  to  cover  inflationary  cost 
increases  in  its  F.Y.  1911  budget  request  (subject  to  adjustment 
in  case  Congress  provided  more  or  less  than  the  requested  increase). 
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Par  into  tht  contract  ytar  (i.e.,  September* 1,  1911)  our 
jelient  learned  from  the  Indian  Health  Service  that  the  contract  amount 
had  baan  bated  <$n  tha  p.Y.  1990  planning^  aaount  for  tha  notpitali  not 
on  the  actual  coat  to  tha  Secretary  o£  operating  the  ^hoapital  in  F.Y„ 
1910  which  vaa  eubatantielly  in  axcaaa  of  tha  planned  budget.  IBS 

Sba^ecce^  declined  to  edjuet  the  BBAHC  funding  level,  cl timing  (incor- 
rectly) that  the  egreeaent  wet  for  BBAHC  to  operate  the  hotpitel  at 

,  XHS*  P.Y.  1910  "operating  budget*  plut  teven  percent,  without  regard 
to  the  fact  that»IHS  exceeded  itt  operating  budget  by  $100,000. 

IHS  het  further  aggravated  the  funding  thortage  tt  the.BrittoX 
Bey  Area  BotpitaX  by  incorrectXy  computing *the  amount  to  be  withheld 
from  the  BBAHC  contract  for  taXeriet  paid  to  federaX  eapXoyeet  attignad 
to  work  in  the  hotpitel  under  BBAHC  direction.    At  expXeined  in  my 
June  XX,  1912  Xetter  tubal  €ted  herewith,  us  het  deducted  from  the 
funde  aveiXabXe  to  BBAHC  the  entire  amount  of  tha  F.Y.  X98X  pay 
raiaa,  although  more  then  one-htlf  of  thet  raita  wet  funded  by  Congrett. 
Xn  other  wordt,  while  no  portion  of  the  F.Y.  1981  pay  coat  tupplemantal 
wat  added  to  the  Brittol  Bey  Service  Unit  funding  level,  IBS  it  requir- 
ing tht  tervice  unit  to  abtorb  the  entire  coat  of  the  P.Y.  1911  pay 
reiae  in  P.Y.  1912.  * 

Finally,  IHS  it  alto  deducting  from  BBAHC* a  contract  the  entire 
amount  of  tha  P.Y.  1912  pay  raiaa  for  which  Congrattional  appropria- 
tion t  have  not  yet  been  made. 
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Altogether,  IMS'  actions  in  computing  the  amount  available. for 
BBAIC  operations  at  the  hospital  hava  resulted  in  grossly  unfair 
"undtr-f an ding  laading  to  cutbacks  and  lay-offs  which  hava  signifi- 
cantly raducad  tha  laval  of  sarvicas  balow  that  which  axistad  prior 
to  tha  BBAHC  contract.    Tha  drastic  financial  impact  of  thass  arrors 
are  indicatad  in  tha  December  3,  1911  Tabla  submitted  harawith  and 

to  which  IBS  has  navar  providad  any  response* 

* 

What  this  all  means  is  that  Indian  tribal  organizations 
cannot  rely  in  tjieir  daalings  with  tha  Unitad  States  undar  Public 
Law  93-631  on  full  and  accurate  disclosura  of  critical  financial 
information.    Bluntly,  tha  Government  has  short-changed  this  tribal 
organization  by  misrepresenting  tha  mannar  in  which  tha  contract 
amount  was  datarminad.    It  may  be,  indeed,  that  BBAHC  has  legal 
radrass  in  tha  courts  to  compal  compliance  with  tha  provisions  of 
saction  106(h)  of  public  Law  93-631,  but  self-determination  in  . 
Indian  heelth  programs  cannot  possibly  succeed  if  it  depends  on 
costly  litigation  by  non-profit  Indian  tribal  organizations  to  achieve 
compliance  by  the  Indian  Health  tarvica  with  £he  provisions  of  the  Act 
and  IBS*  contractual  commitments. 

,  .  Our  client,  tha  Mississippi  land  of  Choctaw  Indiajis,  submitted 
an  application  to  contract  tha  operation  of  the  Choctaw  Indian  Bospital 
on  January  26,  1911.    negotiation  of  that  contract  proposal  has  never 
"bean  completed  because  the  Indian  Bealth  Service  has  never  bean  eble^ 
to  identify  tha  amount  of  funds  available  for  operation  of  the  hospltel 
program  in  F.-Y.  1912. 
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IIS  and  our  client  agreed  on  January  7,—Ht2,  to  thf  poitpontc$nt 
of  negotietions  until  final  funding  inf oration  for  F.Y.  19 12  could  b« 
made  available  by  the  Indian  Health  Service.    It  ii  my  undera tending  that 
XH5  is  It ill  uneble  to  identify  the  funding  level  on  the  basis  of  which 
negotiation!  can  be  completed.    X  do  not  consider  it  prudent  for  an 
Indian  tribe  or  tribal  organization  with  limited  financial  resources  to 
agree  to  operete  e  federel  health  facility  without  e  definite  commitment 
fro*  the  United  Statea  as  to  the  amount. of  dollars  available  to  finance 
the  operetion. 

Similar  difficulties  relating  to  funding  levela  have  affected  the 
health  program  of  the  Hetlakatla  Indian  Community,  the  Mccosukee 
Tribe  of  Indians  of  Florida  and  the  Norton  Sound  Health  Corporation. 
While  Congress  epproprieted  en  F.Y.  '1912  funding  level  including  en 
inflationary  cost  increase  in  December  1911 ,  the  Indian  Health  .Service 
issued  a  directive  requiring  expenditurea  et  approximately  five  percent 
less  than  in  F.Y.  1911.    IBS  promised  to  provide  tribal  contractors  with 
e  written  explanation* of  the  Congressionel  constrain^  which  mandate  thia 
reduction.    However,  none  hea  been  provided.    Inatead,  lis  has  expleined 
to  me  on  the  telephone  that  the. Congressional  requirements  for  ataffing 
new  facilities  end  financing  the  Equity  Health  Care  fund  leave  five  per- 
cent less  money,  aval  labia  fbr  on-going  hoapital  and  clin  ^programs  in 
F.Y,  1912  than  Congress  provided  in  F.Y.  1911*    X  regret  that  I  have  not 
recelved^wVitten  confirmation  from  IBS  so  that  I  could  fumiah  complete 
documentation  of  the  reasons  given  for  reducing  IBS. funding  levela  in 
F.Y.  1)12,    even  though  Congress  has,  apparently,  provided  ^ 
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spproprittions  to  covtr  inflationary  cost  incrtnti.    It  is,  of  course r 
impossible  for  me  to  confirm  to  my  clients  the  accuracy  of  the  IBS'  oral 
explanation  of  the  need  for  the  reductions. 

The  cutbacks  unilaterally  imposed  by  IRS  on  the  Miccosukee  Tribe's 
health  programs  hsve  led  to  an  urgent  need  for  personnel  reductions  in 
order  to  assure  that  the  program  can  continue  to  operate  through  the 
end  of  the  fiscal  year.    Bovever,  IBS  has  recently  asked  the  Tribe  not 
to  lay  off  personnel  in  order  to  allow  tine  for  IMS  to  develop  more 
definite  information  on  the  contract  funding  level.  fiar  the  period  July 
1,^1912  through  September  30,  If 12.  x 

The  implementation  of  the  Congressional  mandate  that  a  638  con- 
tractor  has  available  at  least  the  funding  level  JBS  would  have  had  to 
operate  contracted  programs  has  correctly  been  interpreted  by  both  IBS 
and  thm 'Bureau  ofAd^an  Affairs  to  require  the  payment  of  the  con- 
tractors administrative  costs,  as  well  as  costs  for  activities  funded 
by  IHslit  a  level  above  that  under  contract,  over  and  above  the  contract 
program  funds?  While  this  IBS  policy  has  been  repee£edly  enunciated  by 
IBS  officials,  contractors  continue  to  encounter  delays  in  obtaining 
payment  of  such  cortrV  For  example,  the  Mississippi  Band  of  Choctaw 
Indians  is  currently  experiencing  *  deficit  of  $111,172  in  its  P.Y. 
1512  indirect  cost  budgetX  Unless  IBS  makes  good  on  its  repeeted 
commitments  to  add  these  funds  to  the  Choctaw  contract,  the  Mississippi 
Choctaws  will  be  forced  drastically  to  reduce  service  levels  to  cover 
these  costs. 


c. 


345 

f 

Another  funding  pjoble*  presented  for  many  IHS  contractors  under 
p.L.  93-C3!  is  the  failure  of  the  Indian  Health  Service  to  request  funds 
to  provide  inflationary  cost  increases  for  (31  contractor  employees. 
While  ZHS  has  agreed  to  distribute  supplemental  pay  cost  appropriations 
in  F.V.  1912  to  contractors  based  on  their  own  employees,  it  has 
requested  such,  funds  from  the  Congress  based  only  on  fej^ral  employees. 
In  doing^»<  it^differs  from  the  Bureau  of  Indian  Affairs  which  has^ 
routinely  requested  and  received  pay  cost  appropriations  based  on  1 

4  • 

contractor  employees,  as  well  as  federal  employees. 

; 

The  problems  noted  above  have  arisen  notwithstanding  the-  mandate 
of  section  106  (h)  and  specific  provisions  of  IHS  regulations  and  guide- 

» 

lines  which  require    IBS  to  negotiate  a  contract  funding  level  which  is 
subject  to  subsequent  modification  only  when  the  /eoiftractor  consents  or 
when*  for  reasons  beyond  the  control  of  IBS  the  availability  of  funding 
is  curtailed  (for  example,  when  Congress  rescinds  an  appropriation  or 

requires  IHS  to  take  actions  which  limit  the  amount  of  an  appropriation 
which  is  available  for  the  program  unde;  contract) .  See  41  c.F.R.  $3-4. 
€013(13)  which  bars  contract  changes  without  the  consent  of  the  contractor^ 

Specifically,  IBS'  existing  guidelines  (ISOM  11-5)  allow  a  reduction 

below  the  negotiated  IBS  contract  funding  level  only  when 

Congress  or  some  Other  source  beyond  the  control 
of  the  Indian  Health  Service  will  stake  it  neces- 
sary to  adjust  IHS  program  ope re ting  funds  . . .  . 

Under  these  guidelines  tribal'  contrectors  affected  by  such  an  adjustment 
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decreasing  the  bate  funding  level  will  be   /  > 
promptly  advised  by  the  Area  Program  Direc/or 
of  the  need  for  such  adjustment  and  will  be  % 
given  an  opportunity  to  discuss  the  proposed  m 
reduction  before  the  reduction  i*  msde.,^ 

The  reduction  of  five  to  teiKpereent  below  F.Y.  1911  levels  in 
•hospitals* end  clinics"  funding  imposed  by  the  Indien  Health  Service  in 
P.Y.  1912  failed  to  conform  to  these  requirements.    So  fer  as  I  am  aware 
the  need  hes  never  been  inteLligibly  explained  to  630  contractors.  In 
the  cese  of  the  Anchorage  Area  e  reduction  of  ten  percent  below  F.Y.  1911 
levels  was  imposed  ofcnilaterelly  and  without  discussion. 

i  *. 
In  response  to  an  inquiry  at  IHS  Centrel  Office  ee  to  why  Anchorege 

wes  reducing  programs  below  the  level. directed  by  Centrel  Office,  I  wes 
told  thet  Anchorege  asserted  that  the  AlesXe  Natives  hed  egreed  to  the 
reduction.    I  do  not  know  whether  Anctforage  really  seid  thet  (the  Area 
Director  subsequently  denied  heving  said  it),  but  I  know  thit  the  reduc- 
tion wes  imposed  by  IHS  unilaterally  on  the  Bristol  Bay  Area  Health 
Corporation,  the  Norton  Sound  Heelth  Corporation,  and  the  MetlaXatla 
*  Indian  Community. 

N>While  regulations  and  IHS  policy  guidelinea  at  present  support 
€31  contractors  in  their  attempt  to  negotiate  a  firm  federal  commit- 
ment on  contract  funding,  the  IHS  director  is  proposing  to  issue  new 
"guidelines  expressly  authorizing  unilateral  decreases  in  contract 
funding  levels.    This  "directive,  if  issued,  will  violate  IHS  regula- 
tions under  Public  Law  53-631  which  require  the  contractor's  consent 
to  changes  (41  C.F.R.  $3-4.6013(13))*    If  IHS  insists  on. the  inclu- 
sion of  contract  language  allowing  such  unilateral  budget  reductions, 
flt  would  violate  HHS  regulations  which  specify  the  contract  language 
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on  which  IHS  My  insist  in  t  <3I  contrect.    See  41  C.F.R.  S$3-4.«001 
and  3-4.«012.    I  am  submitting  herewith  a  cop*  of  my  letter,  dtttd 
May  21,  1912,  which  further  txpltins  tht  drestic%impact  which  these 
,    proposed  €31  contract  guidelines  would  havt  in  undermining  tht  Congres 
sionel  effort  to  tsturt  Indian  1*4  f -de termination  in  fedtrtl  htalth 
eervices  for  Indian  people. 

Mr.  Chairman,  the  impleaentetion  of  Public  Ltw  93-€3l"ie 
'   currently  at  a  critical  turning  point.    Unless  tht  Congress  and  tht 
Indian  Htalth  Strvict  unmistakebly  reaffirm  tht  ftdtral  commitment 
to  parol t  Indian  tribas  to  optratt  ftdtrtl  htalth  programs  for  thtir 
members  by  assuring  thtt  such  optrttion  can  be  programmatically  and 
financitlly  vieble,  the  self-determination  initiative  begun  in  1975 
will,  and  ehould,  grind  to  a  halt. 

It  is  unconscionable  for  the  United  States  to  hold  out  the 


prospect  of  eelf-determination  in  Indian  health  to  Indian  people  as 
a  cover  for  reducing  the  level  of  federal  financial  support  so  that 
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Yet  that  is  exactly  what  has  happened  in  the  case  of  the 
Bristol  Bay  Area  Hospital,    The  Bristol  Bay  Area  Health  Corporation, 
a  tribal  non-profit  organization  representing  the  AlasKa  Native 
•  viUagei  of  the  Briitol  Bay  region,  hat  been  blamed  by  iti  aervice 
^  "population  for  lay-offs  and  other  aervice  reductions  resulting  from 
IHS*  failure  to  provide  the  contract  funding  to  which  BBAHC  is  clearly 
entitled. 

Other  Indian  tribes,  such  as  the  Mississippi  Band,  of  Choctaw 
Indians,  have  observed  IBS'  performance  and  have  drawn  the  obvious 

conclusion          unless  you  can  absorb  the  budget  cuts  resulting  from 

self-determination,,  don't  contract.    There  are  very  few  Indian 
tribes  with  pockets  deep  enough  to  afford  self-determination  in 
Indian  health  on  these  terms. 

I  appreciate  the  opportunity  of  submitting  these  comments. 
If  you  or  the  Committee  staff  have  any  questions  on  these  matters 
or  wish  documentation  to  substantiate  the  statements  which  I  have 
made,  I  will  be  glad  to  respond. 

Attachment*  *"*^'J-r 
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Fried,  Fbakk  Harris  Siiriveh  &  Kampelman 
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May  21,  1982  . 


Dr.  Everett  R.  Rhoades 
Director 

Division  of  Indian  Health  ^ — 
Public  Heal'th  Service 

Roon  5A55,  Park  Lawn  Building  0 
5600  Fishers  Lane 
RocJtville,  Maryland  20857 
»  — 

Re:  Proposed  Indian  Self-Determination  Memorandum  82-3 

Dear  Dr.  Rhoadas: 

^         I  am  writing  in  response  to  Ms.  Exendine's  request  of  May  4, 
1982,  for  comments  on  proposed  Indian  Self-Determination  Memorandum 
No.  82-3,  which*c\an*es  the  procedures  for  negotiating  638  contract 
budgets  as^  now  prescribed  by  Indian  Self-Determination  Memorandum 
No.  81-5. 

The  proposed  ISDM  82-3  radically  alters  the  fundamental 
principles  for  establishing  638  funding  levels  and  repudiates 
the  Indian  Health  Service's  prior  commitment  to  support  and 
encourage  IHS  contracting  in  conformity  with  the  provisions  of 
section  106(h)  of  Public  Law  93-638. 

Funding  levels  for  F.Y.  1983  contracts  will  be  negotiated  at 
the  F.Y.  1982  level  with  no  provision  for  adjustment  to  reflect 
increased  costs  although  the  Administration's  budget  request  to 
the  Congress  includes  such  adjustments.    See,  for  example,  F.Y. 
1983  Indian  Health  Service  Justification  of  Appropriation  Estimates, 
16,41. 

The  proposed  decision  comes  on  top  of  IHS1  failure  to  pass  on 
to  638  contractors  the  mandatory  cost  increases  appropriated  by  the 
Congress  in  F.Y.  1982.  3$En  fact,  IHS  has  ribtf-fied  638  contractors 
that  the  funding  levels  in  current  638  contracts  will  be  signi- 
ficantly reduced  for  F.Y.  1982  (for  example,  a  tentativeireduction 
,  of  five  percent  —  which  may  finally  be  larger  —  in  "hofcpitals 
and  clinics"  funds  for  F.Y.  1982).  -  1 
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While  we  understand  that  IHS  explains  that  these  cuts  are 
required  by  Congressional  directives,  the  fact  remains  that  the 
United  States  is  requiring  638  contractors  to  absorb  inflationary 
increases  in  contracted  health  programs  through  accepting  deteri- 
orating levels  of  services.    The  promulgation  of  ISDM  82-3  will 
crystali2e  this  new  federal  policy. 

While  paragraph  4F  continues  a  commitment  to  pass  on  in  F.Y. 
1983  increases  made  by  Congress  above  the  F.Y.  1982  level,  the 
Indian  Health  Service  now  asserts  the  unilateral  right  to  make 
changes  in  contract  funding  levels  during  the  year  to  ensure 
Implementation  of  IHS  funding  priorities.    This  radical  depar- 
ture from  the  principles  laid  dovm  iny  ISOM  81-5,  in  the  provi- 
sions of  .$36,236  of  the  Indian  Hel£th  Service  638  regulations 
and  clause,  (1*)  of  41  C.F.R.  53-4.(5013  is  in  conflict  with  the 
spirit  and  the  letter  of  Public  Law.  93-638  and  the  regulations 
of  the  Secretary  of  Health  and  Human  Services  thereunder,  and 
I  will  advise  my  clients  against  signing  any  Contract  contain- 
ing such  language.  ~^->J  >        ^  t 

Furthermore,  ISDM* 82-3  introduces  a  requirement  that  the 
Umitation-of-Cost  clause  required  by  ISDM  81-*  include  the 
phrase  "or  decreased."    A  provision  allowing  the  Government  to 
decrease  the  contract  amount  unilaterally  is  in  conflict  with  the 
mandatory  "qhanges"  clause  required  by  the  regulations  and  with 
the  existing  IHS  policy  contained  in  ISDM  81-5 (3F)  which  allows 
decreases  in  the  negotiated  funding  level  only  when  "the  Congress 
or  some  other  source  beyond  the  control  of  the  IHS  will  make  l. 
necessary  to  adjust  IHS  program  operating  funds."    I  will  cer- 
tainly do  my  best  to  ensure^that  no  Indian  tribal  organizations 
which  I  represent  sign  contracts  which  allow  the  Indian  Health 
Service  complete  discretion  to  reduce  previously  negotiated 
funding  levels  during  the  course  ojf  the  contract  year.    A  con- 
tractor entering  into  such  an  arrangement  would  be  act^hg  impru- 
dently and  risking  financial  insolvency.        ^  *  | 

The  provisions  of  proposed  ISDM  82-3  relating  to  thV  payment 
of  638  indirect  costs  and  the  March  1,  1982  memorandum  incorporated  * 
by  reference  also  involve  a  far-reaching  repudiation  of  Ijprior  IHS 
self-determination  policy.    As  I  understand  the  new  procedure,  ^ 
IHS  will  add  indirect  cost  funds  based,  on  a  negotiated  rate  to 
638  cpntract  funding  levels  in  F.Y.  1982  (and  for  new  contrapts 
subsequently  entered  into),  but  in  future  years  the  recurring 
base  for  such  contract  programs  wUl  be  presumed  to  include  d irect 
and  indirect  costs  so  that  *lndirec&cost  rates  would  be  applied 
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merely^gpaJaethod  C;f  classifying  costs. 

0      lhis  appipach  raises  the  likelihood  that  future  increases 
in  legitimate  Jcon tract  administrative  costs  can  be  funded  only 
from  reducing/ the  level  of  health  services.    We  consider  that 
such  aVdevelcfoment,  if  it  occurs,  would  violate  the  provisions 
of  sectfcon  l((6{h)  of  Public  Law  93-638.    It  also  reinforces  the 
conclusion  th>t  IHS  policy  is  now  princijftrlly  motivated  by  an 
emphasis/ on  Uniting  the  cost  of    health  services  contracted 
updwr-Public  Law  93-638,  rather  than  by  the  considerations 
/Emphasized  by  the  Congress  in  sections  2  and  3  of  Public  Law 
93-638,  (The  Congress  recognizes  the  obligation  of  the  United 
States  ,to  respond  to  the  strong  expression  of  the  Indian  people 
for  self-determination  by  assuring  maximum  Indian  participation 
in  the  direction  of  educational  as  well  as  other  federal  ser- 
vices to  Indian  communities  so  as  to  render  such  services  more 
responsive  to  the  needs  and  desires  of  those  Communities")  and 
section  2  of  Public  Law  94-437  ("A  major  national  goal  of  the 
United  States  is  to  provide  the  quantity  and*\juality  of  health 
services  which  will  permit  the  health  status  of  Indians  to  be 
raised  to  the  highest  possible  level  and  to  encourage  the 
maximum  participation  of  Indians  in  the  planning  and  management 
of  those  services.*)    See  25  U.S.C.  SS450a  and  1601. 

•     In  view  of  this  .proposed  shift  in  emphasis  in  IHS  policies 
it  is  imperative  that  Indian  tribes  and  tribal  organizations 
should  not  be  encouraged  to  assume  the  responsibility  through 
638  contracting  for  maintaining  levels  of  service  notwithstanding 
the  deterioration  in  the  level  of  federal  financial  support  for 
the  programs.    We  are  aware  of  your  deep  conmitment  to  the  prin- 
ciples of  honesty  and  forthrightness  in  dealing  with  Indian 
peoples  and  assume  that,  in  case  this  new  policy  >is,  indeed^ 
implemented,  you  will  ensure  that  IHS  does  not  encourage  tribal 
organizations  to  contract  for  the  operation  of  health  services, 
in  circumstances  w|>ich  would  place  the  blame  on  such  contractors 
for  reducing  the  ^t|$>ity  of  health  services  or  threaten,  their 
financial  solvency1;' 


If  you  or  yourr staff  have  any  questions  as  to  these  comments 
or  the  accuracy  of  Y&e  factual  statements  contained  herein,  I  will 
be  glad  to  meet  with  you  to  provide  any  necessary  clarification. 


Copies  -  see  Page  Four 


S^nc*ej?ely, 
/S.  BO  bo  Dean 
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Dr.  Everett  R.  Rhoades 
page  Four 
May  21,  1912 

4# 


Copies:    Mr.  Buffalo  .Tiger 
Mr.  Phillip  Martin 
The  Honorable  Hafry  D.  Early 
Mr.  Robert  Clark 
Mr.  Richard  Tubbs 
Kr.  Clinton  Gray 
Mr,  Steven  Unger 
Mr.  Willian  Dann 
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Fsied  Fbank  Habbis  Shbiver  tk  Kampelmax 

SUHC  (000 
•  00  «tw  mam^shirc  AVCWUC  W  W 
WASHiNdO**  0  C  ?OC37 


CAi.C  "STtW»C  WASHINGTON' 
U.Cl  ••J4D* 


June  ll,  1982 


Fairo  Fia\(  Haj»ih 
Siirvn  &  Jacoison 


202-342-3539 
N  * 

&188>001 


Mr.  Gerald  Ivey 
Area  Director  % 

Alaska  Area  Native  Health  Service 

P,0.  Box  7*741 

Anchorage,  Alaska  S9510  • 


Re:  Bristol  Bay  Area  Health  Corporation 


Deir  Mr.  Ivey: 


Thank  you  for  your  letter  of  May  3,  1982.    I  do  not  believe  it 
answers  the  question  asked  in  my  letter  of  April  21,  1982,  and  earlier 
correspondence  (including,  in  particular,  toy  letter  of  Septenber  16, 
1981,  t6  Jin  Danielson). 

Basically  my  question  is  whether  it  was  correct  to  deduct 
$1,220,962  fron  the  amount  available  in  "hospitals  and  clinics" 
for  the  F.Y.  1982  contract  Tn  order  to  cover  federal  payments  to  IPA 
and  commissioned  corps  employees.    You  state  that  "the  F.Y.  1982  funds 
available  to  .BBAHC  will  be  based  on  the  recurring  F.Y.  1981  funds  made 
available  through  the  contract  instrument." 

However,  according  to  the  .last  information  provided' to  me  the  F.Y. 
1981  contract  included  $603/662 'in  "hospitals  and  clinics"  funds,  while 
the  F.Y.  1982  contract  (subject  to  some  downward  adjustment  not  yet 
finalized)  is  supposed    to  include  only  $386,775  in  "hospitals  ,and 
clinics"  funds  because,  as  explained  by  Mr.  Armbrust  of  your  office  to 
my  client  last  August,  the  amount:  deducted  from  the  service  unit  funding 
level  far  IPA  and  detail  personnel  increased  from  $1,061,654  (which  was 
deducted  for  F.Y.  1981)  to  $1 , 228^2(yhich  was  deducted  for  F.Y.  1982). 
'See  Table,  dated  December  3,  1981  previously  submitted  by  Bristol  Bay 
Area  Health  Corporation. 
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.The  increase  in  the  total  "hospitals  and  clinics"  funding  for 
the  service  unit  from  F.Y.  W81  to  F.Y.  1982  *as  only  $67,437.  I 
assume  that  this  means  that  the  level  of  funding  was  not  adjusted 
to  reflect  the  Congressional  appropriation  of  one-half  of  the 
October  1#  1980  pay  raise. 

Thus,  in  arriving  at  the -so-called  "recurring  F.Y.  1981  funds 
Mde  available  through  the  contract  instrument,"  you  have  deducted 
?ne  entire- amount  of  the  F.Y.  1981  pay  raise  ^though  ™"£f"  £ 
the  raise  was  funded  by  the  congress) The  funds  provided  by  Con 
qress  to  pay  one-half  if  the  raise  were,  of  course,  included  in  the 
FY    1981  base  figure  to  which  F.Y.  1982  funding  level  adjustments 

(minus  five  percent)  are  now  applicable.    However,  no  portion  of 
those  funds  were  included  in  the  BBAHC  funding  level  for  F.Y.^1981 

(which  was  the  Bureau's  "F.Y.  1980  budget  plus  seven  percent,  see 
Arnbrust  teletype  to  Tubbs,  dated  September  1,  1981). 

Together  with  the  further  requirement  that  BBAHC  absorb  the" 
entire  amount  of  the  F.Y.  1982  raise  not  yet  funded  by  Congress,  IHS 
withholding  of  theF . Y .  1981  supplemental  fund,  from  the  BBAHC  service 
unit  means  a  total  cut  in  ^e  "recurring  F.Y.  1981  fu^s.  of  $216,887 
in  hospitals  and  clinics  alBne. 

As  fully  documented  by  the  December  3,  1981  table  prepared  by 
B3AHC  staff  and  provided  to  your  office  on  several  previous  occasions, 
a  similar  eftSct  takes  place  in  the  otfcer  funding  categories  (sanita- 
tion,  dental,  etc.). 

I  have  tried,  with  the  able'  assistance  of  the  BBAHC  staf f ,  to 
convey  a  fairly  straightforward  point  both  to  you  and  to  IHS,  RocH- 
Zx\\l    for  th»  oast  nine  months  without  noticeable  effect'.    I  have 
milk  to         S?"pe  aoouHhe  December  3,  1911  table  on  one  occasion 
anl  ne  told  me  it'll*  too  complicated  for  him  to  understand.    I  have  . 
f2r  too  much  respect  for  hi.  and  your  intelligence,  as  well  as  for 
Jim  Danielson's,,  to  believe, that  the  issues  raised  last  September 
have  not  long  since  been  m*de  crystal  clear. 

The  question  asked  last  September  remains  unanswered.    If  you 
or  your  stiff  feel  that  I  am  missing  "me  critical  aspect  of  the  matter, 
I  woSld  be  most  grateful  if  you  would  call  me  about  it^  x;h*et£ienCa 
of  further  clarification,  I  will  have  to  confirm  to  BBAHC  that  tne 
nlrinh^r  5    1981  table  does,  indeed,  reflect  a  failure  on  the  part  oi 
?h!  ^an'Health  Service  to  comply  with  the  provisions  of  section  106 
nS  It  i  r     93-63B  requiring  638  contracts  to  be  funded  at  the  level 
whicn^would.  ha^e^en^aaabl.  to  the  Secretary  to  operate  the  program. 


ERIC 


\ 


355 


At  this  tint  Z  alio  viih  to  repeat  the  BBAHC  poiition  ai  to 
"the  failure  of  ZHS  to  calculate  tht  anount  of  tha  r,Y.  1911  contract 
in  accordance  with  iti  repreientationa  to  BBAHC .    Mr.  Armbrust  itated 
in  hii  September  1,  1981  teletype  that  in  the  F.Y.  1981  contract  nego- 
tiation! it  vii  agreed  that  the"  BBAHC  contract  would  be  based  on  the 
F.Y.  1980  budget  plus  seven  percent,  not  the  actual  ZHS  funding  level 
for  the  program  plus  seven  percent.    Be  admits  that  expenses  for  the  - 
program  in  F.Y.  1981  were  at  least  $69/760  over  budget  and  disputes 
the  BBAHC  claim  that  the  excess  was  in  fact  greater  on  the  ground 
that^certain  expenses  were  of  a  non-recurring  nature. 

When  we  attempted  to  resolve  this  matter  with  you  at  the 
Rockville  meeting    you  declined  to. provide  any  additional  funding 
to  adjust  the  BBAHC  contract  to  compensate  for  the  under- funding  in 
the  initial  year. 

The  written  agreement  was  (see  Article  XIX  of  the  contract): 

Funds  tentatively  allocated  to  the  contract  as  set 
forth  on  pages  4  of  109  and  5  of  109  are  based  on  * 
the  President's  proposed  budget  fbr  F.Y.  1981,  * 
which  reflects  a  seven  (7%)  percent  increase  o.ver 
F.Y.  1980. 

Based  on  my  participation  in  the  negotiations  and  discussion's 
with  the  Contracting  Officer,  Mr.  Peterson,  with  you  and  other  members 
of  your  staff  and  with  the  former  ZHS  Director,  Dr.  Johnson,  and  mem- 
bers of  his  staff,  Z  am4  absolutely  convinced  that  all  the  IBS  represen- 
tatives who  were  involved,  including  yourself,  believed  that  the  agree- 
ment was  to  provide  the  actual  F.Y.  1980  cost  to  IHS  to  operate  the 
program,  plus  seven  percent,  rather  than  an  obsolete  F.Y.  1980  plan- 
ning figure  plus  seven  percent.    Z  am  confident  that  there  was  no 
intention  on  the  part  of  ZHS  to  deceive  BBAHC  into  believing  that  its 
contract  provided  a  funding  level  increased  by  seven  percent  over  F.Y. 
1980,  when  that  was  really  not  the  case. 

Nonetheless,  the  effect  of  Mr.  AmbrustT teletype  of  September 
1,  1982,  and  of  your  decision  not  to  consider  any  adjustment  in  fund- 
•    ing  is  just  as  though  there  had  been  such  a  deliberate  intent  to  deceive. 

,  In  contracting*under  Public  Law  93-638  Zndian  tribal  organiza- 
tions are  dependent  upon  the  accurateness  aneVcump lateness  of  the 
financial  information  provided  by  the  Government.    You  have  the  figures. 
We  do  not.    Public  Law  93-638  can  only  be  successfully  implemented  if 
tribes  can  deSnd  on  such  full,  fair  and  accurate  disclosure. 
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Unless  these  two  natters  (the  T.Y.  1981  fray raise  igo*  «nd 
the  initial  funding  level  issue    can  be  resolved 
administrative  proceedings  or  litigation,  I  will  be  compelled  to 
reach  the  conclusion  that  Indian  tribes  should  be  advised  to  dis 
continue  health  contracting  under  Public  J-aww93-638,u"t^c^eof 
Government  is  prepared  to  negotiate  with  tribes  on  the  basis  of 
reasonably  complete  and  accurate  budget  data. 

I  would  be  grateful  for  an  answer  to  tny  letter  of  Kay  7, 

1982. 


Sincerely, 
S.  Bobo  Dean 


Mr.  Robert  Clark 

Mr.  Richard  Tubbs 

Kr.  Janes  Danielson 

Dr.  Robert  Birch 

Robert  W.  Wagstaff ,  Esq. 

The  Hon.  Ted.  Stevens 

(Attention:  Ms.  Mary  Ann  Simpson) 
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CEPTEiBER  1,   (-9*1 ' 
TOt    R*  TUBBS.   CONTROLLER*  BBAHC 
TAOIt    «!•  ARM8RU5 T/  CHIEF.' A-CHCS 
REt    YOUR  LETTER  OF  M-26-SI  t 

'rTS«r,A,«0C^RECT  BR,ST9L'  •AY'5  -COMTRACT  WAS  NOT  FUNDED  AT  .WE 
'tf^Vv  ™E  tKS1S  V-WHAf  JT  COST  JHS  TO  PROVIDE  SERVICES  AT 
*J  *"  TRE  *"UAL  OBLIGATIONS  AGAINST  THE  BUDGET 

tL^iVl'U9  <l5HE  'U  ,S  N0T  COUNTED)  WERE  t2,H7,B6B  OR 

°""?"?3E!'     "UIMENT  EXPENSES  ARE  NOT  INCLUDED  AS  THEY 
ARE  NOT  BUDGETED  FOR  AND  ARE  FUNDED  ON  .A  ONE-TIME  BASIS  AS  WO 
?EC.U*«"«rTDS  *RE  RE«'VED  «R  EflUIP.iENT;   THIS  ACCOUNTS  FOR 
ZlZ'Jll  °r  ™E  Dlr"«^CE  IN  OUR  FIGURES.     ALSO,  SERVICE  UNITS 
WERE  NOT  BUDGETED  FOR  VIF  FAY  WHICH  IS  ANOTHER  III*  Mi,  « 

AS  WAS  STATED  DUR INS  NEffOTIATIWS  YOUR  rY8l  CONTRACT  VALUE  WAS 
BASED  ON  THE  I960  BUDGET  PLUS  7  PERCENT.     FOR  ALL  SERVICE  UNITS/ 
WHILE  ACTUAL  EXPENDITURES  FOR  PREViOUSVlSCAL  TEAR  ARE  TAKEN  INTO 
ffr5iSERAT,°M  lH  ^""WlillMO  CURRENT  YEAR  PINAL  BUDGET*  BUDGETS 
tl  .2°J  ?55E?  0H  ACTUAL  WMDITURB.     AS  WAS  FURTHER  POINTED  OUT, 
VE  IN  PACT  DID  COMPUTE  A  BUDGET  POR  BRISTOL1  BAY  AS  IP  IT  WERE  STILL 
A  DIRECT  SERVICE  UNIT  SEVERAL  WEEKS  -BEFORE  NEGOTIATIONS  BEGAN. 
THE  FY  $1  BUDGET  FOR  .11  AND  .90  VOULD  HAV$  BEEN  IW933;719  S01E 
SI  1/090  LESS  THAN  WHAT  WAS  CONTRACTED  FOR  (SEE  MOD  #IA  PaOE  t>. 

VE  PEEL  OUS  RECORDS  WILL  CLEARLY  SHOW  THAT  YOU  HAVE  ACTUALLY  HAD 
MORE  TO  OPERATE  WITH  THAN  IF  IHS  MANAGED  THE  SERVICE  UNIT  DIRECTLY. 
ADVlSfc  If  HAVE  FURTHER  QUES T I ONS/ CONCERNS.  .  ■ 

♦  *  ' 

AANHS  DLKS 

>>>>        —  * 
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AnHWATUXS  i.ini:  m*ts 


wunr 

ITR  AAMIS 


1PA  f,  lH'tAII. 


imkht 


TirrAI.  IJPT 

hit 

nnuKT  iwuram 


IUS1TIAL  f,  CLINICS 


UfcPITAI.  Ji  CLINICS 


nr-8i 


i,'»i3,i3i.oo  (i,(Kii,h5um) 


(278,115.00) 


<.n3t662>oo 


In  fiscal  year  81,  UK  ltapit.il    jClinics  UrI  a  payroll  of  40 
cirplovees  totaling  $  I, Ot»l  ,1.51.00.    IMAJi:  h.id  a  direct  hire  payroll- 
in  Hospital  f,  Clinics  of  8  civloyccs  totaling  $278,115.00. 

(footnote:    48  oriilovcos  fit  Hispital  r,  Clinics  totaling  $1 ,3D0f,76D.OO. 
<f  lliis  wimlil  leave  $1*3,662. 00  available  for  Miect  Projjr.ws) 


nr-82 
Ntrrr.: 


2,010,868.00  (l;228,062.00) 


(3PS,151.O0) 


586,775.00 


In  fiscal  year  8J,  HR  Hospital  .f,  Clinics  had  a  pay™11  of  35 
iirploycvs  tottiltiH*  $1 ,228,902.00.    RMIK'.  Iiad  a  direct  hire  pa/roll 
in  Hospital  aihl  Clinics  of  IS  c«vloyccs  totaling  $305,151.00. 

{footnote:   4H  civloyecs  in1>vspita1  nnJ^Clinics  totaling  $1,624,093.00. 

Hi  is  would  loavr  $380,775.00  available  for  Mroct  Tn^rars.) 

a 

SltM\KV;  'Hospital  ami  Clinics  recriml  a.rodost  increase  of  $67,437.00  in  their 
Uhluet.  Personnel  u>s|s  inrreuscd  in  Hospital  ami  Clinks  by  $284, 324. 00 
ami  wis  not  funded!  IJieJKt  iesiilt  wi<  tint  we  had  to  ab<ofh  $210,887.00 
in  Direct  Proem*  dollar*  Tor  the  pay  increase. 

($2,010,808.00  -  $1,045, 1.31. 00  *  $1.7,437.00  •  $284,324. 00 <•  (216,887.00)  ) 


samitatmn  (»m) . 


iY-ai 

Nf>!1.: 


55,>Ol.OO 


(40^001 .00) 


-0- 


14,200.00 


In  fiscal  year  81,  Ills  imitation  had  a  payroll  of  2  erplovecs  totaling 
$4n,<H)|jl0.   Ko  lnnvt  linos. 

(liMtmitr:  'Ibis  left  $14. 200. on  foi  Uircct  ProejarO 
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its* 


(i<wtnc)'<c^;uus  left  $whi.ik)  loi  imect  Projjrajrs)  *5 

9NIWV:  '^"tat^n^iwil  a  idlest  jm*.a»  iticrwiM:  oi  $ii>.oo  in  tlicir  -     -  — - 

^  ;  .  ,1Tr^UK'1  L0>ls  "^^i^I.iii  Smitiition  by  $n,532.00  nnJ  was, 

■  '  '».-■«■-  -  ■  SUM  •  JI3.S32.0C  .  (,15.400.00)) 

*  1^000.00    -    r51,M.ao)  f5l,044.00)  ,y,477.00 

ilwrtul  Mh^J;        ,to,,t,,ri^     l*'^1  of  2  on.loyccs  totaling  $51,889.00. 
WWR.  IuhI  .,  Iliuxt  II. u>  ,uy,oll  in  Ikiiul  of  2  (.^.loyccs  totaling  $31,664. 00 


op/r/y. 


Mm:; 


(lootnotf   4  ;^,.,,,,.  in  Mental  tot.-. $85.555.0,,.         would  leave 
Jl'J.JI'.IKi  .iv.uljhle  for  Dinxt  I'rof-i-iw.) 

W^S*       II1S,SH.0.I       I71.2SI.HQ  (3MS2.HO)  (J.7S9.00I  ' 

Imvwtl  m',,."';  r  '*'«•''  •"^.W™"  of.  2  .^lovccs  total.*  $73.251.0.1.  2- 
I  footnote:    4  ,»vlov,vs  ,.i  lK.m.,1  lotahns  $10!)'.JI1J.OO.    Tills  MuM  ICIIVC  us 

££E  &  j"?         *"«  Arf^at1      .  • 
sS',^,;;r:;;:;t;;;::!  ^r.^jr.aife  ^ct  ~ 

(I0S.S44.OO  •  IOVmio.mi  --3%54ltttl  •  J5.7SO.O0  •  (J3.20h.00)  )  ,„  ^  MS 

{<*  5 1  IOC.  00) 
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uwnw  r  iaaun  cwi.  uiwu. 
awrkAcr  isjvi.m  cari.  mmal 


IY-SI        $.VJtWN).U0  0     .  $3'.), 000.00 

Mill.:   Monies  to  piovidc  dental  services  to  live  (S)  villages  in  the  Bristol  Bay 
Service  Unit.  • 

ji 

nr-tt      $4^,388.  mi        -o-       ^         -o-  $.12,388.00 

Wli::  lilies  to  piovide.dmtal  services  tu  five  (S)  villages  in  tlic  Bristol.  Bay 
Service  IJnit . 

SUMWKY:    Uk:  IXriital  received  :i  proej'ar  increase  of  $2,788.00  in  their  bulttut.  As 
noted  jUivc,  wu  \um-  received  oral  .ipjirov.il  to  ose  wwc  ol  t  lie  he  ironies  to 
ul'fsct  I  lie  deficit  in  regular  1kiit.il.   However,  our  existing  staff  will  luvc 
to  uttcvpt  to  pu k  up  the  f>  com i acted  village*.   'Hi is  will  ire.m  lew  .tire 
available  to  the  vilaljtes  which  were  previously  served  hy  HHN&  (till* 
include*  Dill iiir.lwur) 
($12^388.00  •  $i«),Mi0.OO  -  $2,7S8.00) 


n-Kl'        $30,400.00  -0-  -0-  $36,400.00 

N(m.:   Monies  to  pi  ovule  supplies  and  etc.,  fur  Maintenance  f,  Repair  of  t)ic  Hospital 
and  adjacent  facilities  at  K.uiakaiuk. 

I'Y-SJ         $36,400.00  '0-  -0-  ftfi,400.00 

Nnv.i  ttniios  ti/provide  supplies  and  etc.,  fur  Maintenance  U  Repair  of  the  facilities 
located  at  Kan.iUin.it;* 

*a>M\KY:   Ke  did  not  useive  an  Increase  or  decrease  in  total  pro^riiw  dollars. 

tlowcvrr,  with  inflation  cunlinually  r.^i uij;  away  at  JvailaMe  piop'or  dollars, 
and  witUxit  any^lncreases,  we  cannot  |iurcliase  the  saire  volute  Or  quality  of 
RMtcri.ils. 


m 
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HJ/I'AI,  )ll  Mil  JtiavvKonly) 


MUM.  IQ. .1.111     (travel  only) 


ivai 

.VIII:: 
IY-82 


$2,100.1111 


&1MI.UU 


Mmci*  foi  cwH-ijiuifv  patient  and  Social  Iforkvr  travel  in  tlic*  Hnstol  Hay 
Scivitc  Unit . 


$1,077.00 


-0- 


$1,077.00 


MM!:   Monies  loi  ewcrj*eiicy  |Ktt tent  and  Social  Worker 't rave  1  in  the  Hnstol  Hay 
Service  Unit . 


MW1AIW:   Mental  Ik.iltli  (t r.iWl  only)  received  a  proj{ii».cut  of  (Mr>.«0)  over  our 
iKcal  Year  81  hnJuet.  11ns  u.i*.  tied  to  tin?  cut^pmposed  hy  the  Ifouse 
.inJ  Seiwte. 

($1,077.00  ■  $2,100. (HI  »  (412.00)) 


($432,00) 


SI  HIM1  KM 


CO 


As,  c.m  lie  seen  l.y  thv  .iImav  hie.ikoni,  tk-  HIS  payroll  «et.s  laijjer  and  tlic  nurtx-r  of 
onilmys  on  llien  jmvioII  iIi-cum-.cs.    Ihis  tan  he  contrihuled  largely  to  the  last  two 
U)  Iiih-i.il  i^yMkv  which  Itave  Ih-iii  passol,  Uit  Hinds  luve  not  tail  appropriated  to 
invci  the-  |uy  f»a<i-s.    1'rugiaii*  haw  Ik  en  instructed  to  ahsoih  all  or  part  of  these 
|»iy  UKIV.IMS  in  the  dneut  pioj*i.urs.   Vk  IY  «1  |wy  increase  (October  80)  |«is  to  he  • 
ail.  lundul  and  Hie  rmiiimg  Mi;  .iKsorhtil  in  program.    llliAtu:  had  to  ahsorh  Iflllt  of  this 
|wv  aU.    Ihe  IVX2  pay  inoiv>se  ftvtolH-r  81)  was  to  he  ahsoibed  loo;  in  Direct  Proem*, 
Ilie  total  mithonriil  «n>loy»vi,t  ci-ilm,.  foi  liliAll  is  54  positions,  the  pay  ii»Jr?5ses 
for  these  i*vlo>vc!r  total  $^,00<..00,  this  $3^t60t».IM  h.id  to  Ik:  .il»soilieJ  in  total 
(Mill.)  by  pioparr.    IK-  mxlcst  iixieose  winch  m-  received  in  our  nnwrrurs  (ik»  -nital  £ 

;i!".,Cc^^,it;m,0,W  '*"lal'  (n:  ,Vnt:,J'  w,*n«w"ni.c  f,  fiquir,  ami  total  Health- travel) 
total  }/»,478.00.  '  ' 

■11k.  Mil**,  ^I.I^.WI),  is  the  deficit  whiM.  wv  ««t  «fe  up  in  |M>^itaI  proKra*s 
to  itMint.pn  the  IY-81  revel  oi  hm-Juij-  available  to  cany  wit  Direct  I'ltgrw. 
C$7-;,  178.00  -  $.12 '»,(»)){,. no  -  (Jsl.US.OO)) 
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Please         tlui  tl*  dclicit  nl"        .I28.CH1)  does  not  reflect  any  hiTjation  factor. 
■|tr  nsuijt  tost  of  surplus,  travel,  services  aixl  etc.,  wist  In?  added  on      top  of 
tins  ,a»wiitk  to  cui'intly  rvllcct  iMir  true  deficit  or  wmics  wSiicli  wo  *ust  rtukc  up  in 
uir  Mgrl  to  KiiiiMin  the  IVH1  dirccf  prooraw  service  available  to  residents  of 
Bristol  Ikiy. 

($2SI9lJ8.l»j  ♦  tlie  nidation  I  actor  of  10  to  1SI  ($60,3bG.OO  to  $W,M9.00)  «  ($311,494.00  to' $341. to. 00)' 

Hie  ivau.t  tM^tirTTanwi  is  having  on  the  rest  of  HIS  services  or  facilities  wIk>  arc  our 
lefcrul  ccii/e-rs  is  also  ciu.it itiK  additional  financial  prohlers.   Alaska  ttiticc  Itedical** 
i\nt ci  in  tlfc  |uit  4ias  |uid  for-tlie  return  transportation  of  all  patients  referred  to 
the*  hvdir  BIWI  Wiys u. ians .    11ns  Hill  no  longer  be  done.  Itw  individual,  fawily 
»  rortVfs,  triends,  otlier  3rd- party  sources,  or  1WAII  wist  now  jwy  for  this.   Also,  AHv. 
lias  in  the  past  provided  KIWI  with  up  to  22  specialty  clinics,  this  cost  of  transportation 
and  i km  die*  foi  the  specialist  was  lorne  hy  Alasta  Area  Native  Health  Services.  However, 
now  thu  leccivint-  facility  ni&t  pay  lor  tliese  clinics.   Kiny  »oie  cost  containrent  rensuros 
such  a.>  this  will  undoubtedly  lie  iiistituteil  hy  Af«:  and  oilier  refeiral  centers,  the  not 
result  l>ciiv  tlut  tlte  individual,  ftu-ily  rarhurs,  fritnds,,.pthcr  3n) -party  sources,  qr 
liKAJ1  will  have  to  nbsoib  the  eosts.    Until  an  appropriations  hill  is»|Cissed  hy  tlk;  I  butt 
U  Senate,  then  signed  hy  tl*  President,  we  will  not  know  what  the  final  funding  level  will 
be.    Hie  latest  inlorwttion  wliich  we  Irnw  avaUable  to  us  proposes  that  HIS  will  take  a-  j 
|j;  cut  and  aecoiding  to  the  tenrs  of  our  contract,  this  cut  will  lx>  passed  on  to  HUM*.,  j 
Hie  potential  for  BhAIKt  to  uwive  irore  funds  Hum  have  been        available  to  us  sccirs  j 
verv  unlikely.   We  are  in  the  piocess  of  developing,  with  the  assistance  ol  lirnst  C  Miinncy,,. 
Accounting  In*,  a  ."ml  party  billing  ^  collections  systcr.  Hopefully,  live  increased 
levenoes  which  aie  generated  hy  this  iirproved  system  will  offset  any  further  concessional 
cuts.  » 

&  ■  . 
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M E MO RAN DUM *N0.  *  ^ 

Rej    Proposed  Changes  in  B±A  Regulations -Under 
Public  Law  93-638 

The  Bureau  of  Indian  Affairs  is  proposing  changes  in  the 
regulations  under  the  Indian  Self-Determination  and  Education 
Assistance  Act,  Public  Law  "93-638,  which  are  of  crucial  importance 
to  Indian  tribes  interested  in  operating  BfA  programs  under  that- 
Act,    The  changes  are  expected  to  be  published  in  the  Federal 
Register  and  circulated  to  tribes  by  the  Bureau  in  the  near  future 
Comments  may  be  filed  with  Assis£ant  Secretary  Ken  Smith,  Atten- 
tion:   Dale  Heald,  for  sixty  days  after  publication  and  final  regu- 
lations will  be  issued  subsequently* to  the  comment  period, 
'   *       Our  Memorandum  No.  81-29  discussed  an  earlier  version  of  the 
changes.    This  Memorandum  will  identify  problem  areas  in  the  new 
aversion,  as  well  as  noting  those  areas  in  which  the  Bureau  has 

corrected  deficiencies  on  which  we  commented  in  Memorandum  No. 

»  v 

81-29.     Each  tribe  should,  of  course,  review  the  proposed  changes 
carefully  as  there  may  be,,  aspects  affecting  , a  particular  tribe's 
situation  which  are  not  mentioned  in  the  Memorandum. 

The  Bureau  still  proposes  a  shift  from  "contracts"  to 
"grants"  under  Public  Law  93-638.     It  argues  that  this  change  is 
required  by  the  Federal  Grant  and  Cooperative  Agreement  Act,  public 
Law  95-224,  based  on^.an  opinion,  dated  April  28,  1981,  of  the 
Solicitor  of  the  Department  of  the  Interior.     It  further  argues 
that  the  shift  is: 
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a  technical  change  in  form;  substantive 
rights  and  obligations  under  Public  Law 
93-638  are  not  being  altered  by  this  law. 

We  have  concluded  that  the  Department  is  in  error  in  con- 
cluding that  Public  Law  95-224  implicitly  amended  P.L.  93-638 
,o  as  to  require  "grants"  instead  of  "contracts"  under  section 
102  of  that  Act.     in  section  102  of  Public  Law  93-638  the  Congress 
directed  the  Secretary  of  the  Interior  to  contract  with  Indian 
tribal  organizations  wh*en  certain  specific  statutory  criteria  are 
satisfied.    This  lftgislation  is  unique  and  quite  unlike  any  other 
federal  law  providing  for  federal  financial  assistance,  jgt  is 
specific  to  Indian  tribes.    There  is  no  evidence  in  P.L/  95-224 
or  in-its  legislative  history  that  Congress  considered  the 
special  pepgram  authorized  for  Indian  tribes  by  P.L.  93-638 
'  when  the  later  law  was  enacted. 

'     Generally,  implied  repeals  are  not  favored.    See  Morton  v. 
Hancarl,  417  U.S.  535  (1978).     Furthermore,  general  legislation 
is  not  usually  held  to  apply  to  Indian  tribes  or  to  limit  Indian 
rights  in  the  absence  of  evidence  of  Congressional  intent. than 
it  should.     Menominee  Tribe  v.  United  States,  391  U.S.  404"  (1968) 
In  a  leading  case  on  Congressional  termination  of  Indian  rights, 
United  States  v.  ^»        Railroad  Company,  314  U.S.  339.(1941). 
the  Supreme  Court  held'-that  Indian  rights  had  not  been  modified 
by  Congressional  legislation  when  there  was  no  "clear  and  plain 
indication"  of  an  intention  to  extinguish  tribal  rights,  observ- 
ing "an  extinguishment  cannot  be  lightly  implied  in  view  of  the 
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avowed  solicitude  of  the  Federal  Government  for  the  welfare  of 
its  Indian  wards."  314  U.S.  354.  Bryan  v.  Itasca  County,  4'26 
U.S.  37-3-(1974)j  Squire  v.  ^apoeman,  351  U.S.  1  (1956). 

The  curtailment  of  tribal  rights  resulting  from  the  Bureau's 
use  of  "grants"  rather  than  "contracts"  under  p.L.  93-638  should 
not  be  giveri^  effect  in  the  absence  of  careful  consideration  by  the 
Commit tees %fl£pfre  Congress  charged  with  special  responsibilities 
in  the  field  of  Indian  affairs.    Curiously,  the  Secretary  of 
Health  and  Human  Services  is  continuing  to  "contract"  under 
section  103  of  p.L.  93-638  which  is  identical  to  section  102 
except  for  applying  to  t^  Indian  Health  Service  instead  of  to 
BIA  programs.    Thus,  even  within  the  Executive*Branch,  there  in 
a  difference  of  view  as  to  whether  Public  Law  95-224  requires 
the  use  of  "grant  instruments"  under  Public'  Law  93-638. 

The  Bureau's  proposed  changes  undermine  tribal  rights 
under  Public  Law  93-638  tn  a  number  o£  aspects  notwithstanding 
the  assurance  that  "substantive  rights  and  obligations"  are  i 
unaltered.  , 

1.      Transition.     Tribal  contractors  under.  p.L.  93.-638 
now  have  three-year  contracts  or ^  right  to  recontract  under 
25  C.F.R.  $271.20.     The  Bureau  has  no  discretionary  authority 
to  cut  off  these  programs  which  are  subject  'only  to  budget  nego- 
tiations and  the  availability  of  appropriations.    Under  proposed 
$271.22  these  programs  will  be  subject  to  "continuation  grant" 
requirements  and  will  be  "reviewed  in  the.  same  manner  as  initial 
applications  and  evaluated  according  to  the  same  criteria." 
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In 'a  memorandum,  dateti  June  24,  1982,  the  Bureau  has  recog- 
nizod  th^t  the  prdposed  changes  cannot  be  in-  place  in  tirae^  to 
affect  F.Y.  1983  contract  negotiations  and  directed  that  such 
rteao 1 1 a  1 1 on s  sft  a  1 1  take  place  under  the  existing  regulations. 
^E*ist#ngjfcon tractors  will,  therefore,  be  entitled  to  all  their  # 
^  existing  rights.    However,  when  such  contracts  become  subject  to  * 
v  renewal,. the  provision  of  S 271 . 22  for  review  and  evaluation  under 
the  new  regulations  would  aildw  a  declination  in  circumstances  in 
wfcich  it  wouW  not  now^be  permitted.    See  25  c!f.*R,  $271\2Q., 
which  eliminates  the  Bureau'„s  discretion,  to  jdecline  a  recontract- 
ing  application^^  »  * 

.  ^      •  i 

2.      Increased  Role  for  Area  Director  and  Superintendent* 
Under  "the  present  system,  BIA  Area  Directors  cap  only  recommend 
the  declinatiofT~of  638  applications,  an<3  contracts  are  generally 

awarded  by  Area  Contracting  Officers*    Under  the  new  system,  Area 

*  *  * 

Directors  may  decline  applications  (subjeqt  to  appeal  to  the 

Central  office)  and  Superintendents  will  award  grants.  Tribes 
may  question  the  desirability  of  vesting  increased  authority  in 
£he  Area  Director  and  whether  Agency  Superintendents  and  their 
staffs "have  the  resources  and  expertise  to  administer  the  paper- 
work essential^  in  a  .grant  program. 

,  3.      "Special  Gtant  Conditions"  ahd  "Cooperative  Agreements." 
♦  ■ 
While  the  mandatory  terms  of  ^38  contracts  are  currently  specified 

by  regulation  (41  C.F.R.  Paxt  14H-70),  the  proposed  $271.21  g^Lves 

the  Bureau  the  authority  to  impose  special  more  stringent  grant 
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conditions  when  a  grantee  has  "violated  grant  performance  require- 
ments" or  has  a  management  system  which  does  not  meet  regulatory 
require»ents.    While  the  imposition  of  such  requirements  is  now 
made  subject  to  tribal  appeal,  the  "special  conditions"  are 
apparently  to  be  tailor-made  by  the  Superintendent  or  Area 
Director, 

In  addition,  unde'r  proposed  §271.23,  a  cooperative  agree-  . 
ment,  instead  of  a  grant,  may  be  required  by  Bureau  officials  if 
"performance  would  be  improved  by  the  use  of  a  cooperative  agree- 
,mentr"  substantial^tarse<au  involvement  is  required  to  protect 
trust  resources*,  technical  .assistance  can  best  be  provided  through 
continued  substantial  involvement  of  Bureau  personnel  or  tribal 
management  systems  are' inadequate. 

While  the  regulations  do  apparently  provide  for  an  appeal 
of  "a/iy  decision  affecting  an  -application  or  grant,"  it?  is  not 
clear  whether  the  declination  criteria  and  the  "burden  of  proof 
on  the  Bureau"  provisions  which  are  retained  from  the  existing 
regulations  in  proposed  $271.  20  would  appj.y  in  the  case  of  the 
.imposition  by  the  Bureau  of  "special  conditions"  or  a  require- 
ment for  a  "cooperative  agreement." 

Tfee  present,  63B  system  pre-supposes  that  Bureau  officials 
may  oppose  tribal  self-determination*  initiatives  and  seek  to 
limit  their  discretion  while  allowing' a  declination  when  the 
Bureau  can  produce  "substantial  .evidenpe"  to  justify  turning 
down  *  .contract  under  the  statutory  declination  criteria.     If  a 
contracts  is  awarded,  the  present' regulations  prescribe  the  clauses 
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on  which  Bureau  officials  may  insist.    Proposed  $§271.21  and  27,1.23 

substantially  increase  the  authority  of  Bureau  officials  to  develop 

grant  conditions  without  regard  to  tribal  wishes  and  (possibly) 

free  of  the  neecj  to  justify  Bureau  ^decisions  on  appeal  under  the 

declination  standards.     If  allowed  to  stand,  this  proposal  mav_  be 

'the  most  significantly  detrimental  aspect  of  the  proposed  changes. 

^^-^^fft^^geg^ireme-nt^-  Revi*ed^Pact"»276  and  OMB  Circulars 

A-102  and  A-87.     The  Bureau  proposes  Co  replace  the  standard  638 

  '  * 

-contract  requirements  contained  in  41  C . F.~RrWft ?^?J^^*'tS 

requirements  of  OMB  Circulars  A-102  and 'A-87.    The  proposed  changes' 
in  25'C.F.R.  Part  276  provide  for  this  ciiaag;^ Jwhich  is  .justified 
•to  provide  uniformity  with  other  federal  agencies  to  the  maximum 
extent  practical  and  to  simplify  the  regulatory  prbCessS-^  3* 
I  This  change  would  me a n^  that  future  revisions  in  these  OMB 

I   Circulars  woiild  become  applicable  to  638  grants  without  com- 
■    pliance  with' l?he  requirements  mandated  by 'section  107  of  Public 
Law  93-638  for  changes  in  regulations  urtfer  the  Act.     In  view 
of  detailed  requirements  contained  in  Circular  A-102,  the  elimi- 
nation of  the  review  process  mandated  by  the  Act  is  sufficient 
grounds,  m  itself,  to  ob3ect  to  the  substitution  of  the  Circular 
for  Part  14H-70. 

The  proposed  changes  in  Part  276  also  include  the  require- 
ments for  liability  and  other  forms  of  insurance  now  required  by  . 
*41  C.F.R.  14H-70.     We  understand  that  OMB  is  objecting  to  these 
insurance  requirem'ents^nd  is  holding  up  publication  of  the  pro- 
osed  changes  for  this  reasV     In  our  view,  deletion  of  the 
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/  requirements  for  reasonable  insurance  requirements  for  638  con- 
tractors (or  "grantees")  would  exhibit  gross  federal  irresponsi- 
bility. 

The  proposed  changes  in  Part  276  as  to  use  of  program 

income  requires  interest  on  advances  of  federal  funds  to  be 

remitted  promptly  to  the  Bureau  "unless  the  recipient  of  the 

» 

advance  is  a  tribal  governing  body  or  a  tribal  organization  con- 
trolled, sanctioned,  or  chartered  by  the  governing  body,"  but 
also  applies  OMB  Circular,  Attachment  M,  which  allows  interest 
earneg,  on  federal  advances  made  to  "tribal  organizations  pursuant 
to  section  102"  of  Public  Law  93-638  to  be  retained  by  the  con- 
tractor.   The  gist  of  all  this  i^s  that  the  interest- can  be        '  „ 
retained  by  638  contractors  as  under  the  present  regulations* 
but  the  change  is  confusing.  •k^m^* 

A  more  serious  effect  of  this  propose*d  change  is  the  elimi- 
nation of  the  use  of  GSA  motor  vehicles  and  supply  sources 

(5514H-70. 501  and  502).  t  Many  Bureau  contract  schools  provide  f 

♦  / 

transportation  for  students  utilizing  GSA  school  buses.  Under 
the  Bureau* s  proposed  change,  buses  would  have  to  be  purchased 
or  leased.    Contract  schools  are  funded  under  the  Indian  School 
Equal izatt%i  Program  required  by  Public  Law  95-561  and  must  pay 
the  cost  of  student  transportation  from  funds  allocated  under 
the  ISEP  formula. v  The  withdrawal  of  GSA  buses  would  make  school 
^  transportation  financially  impossible  for  such  contract  schools. 
It  would  also  violate  the  intent  of  section  106(h)  of  P.L. 
93-638  and  the  lSE?t>  regulations  by  imposing  on  fontract  school 
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operations  a  program  cost  not  imposed  with  respect  to  schools 
grated  directly  by  the  Bureau  of  Indian  Affairs.    The  elimina- 
x  tion  of  GSA  supply  sources  would  sigriif icantly  increase  the 
costs  of  operating  638  programs  for  many  tribal  organizations. 
We  question  whether,  these  two  changes  can  be  made  without  violat 
mg  section  106(h)  of  the  Act  and/  in  the  case  of  contract  y 
schools,  Public  Law  95^61  which  requires  the  equitable  dis- 
tribution of  financial  support  among  BIA-operated  and  BIA  con- 
tract schools. 

1  Tribal  staff  should  review  the  detailed  standards  fot> 

grant  record^  (Attachment  C),  program  income  (Attachment  E), 
financial  management  (Attachment  G),  financial  reporting  (Attach 
ment  H),  monitoring  and  reporting  of  program  performance  (Attach- 
ment I),  grant  payment  (Attachment  J),  budget  "revision  (Attach- 
ment K ) ,  property  management  (Attachment  N),  procurement  (Attach- 
ment 0),  and  grant  closeout  (Attachment  L>,  aH  of  which  are 
made  applicable  to  638  programs  by  the  proposed  changes  in  25 
C.F.R.  Part  276  and  OMB  Circular  A-102.  ^ 

New  mandatory  travel  policies,  which  must  apply  to  all 
the  official  travel  of  the  grantee  regardless  of  source  of  funds 
are  set  forth  in  proposed  5276.17.     Indian  employment  preference 
requirements  now  found  in  Part  14H-70-  are  continued  in  proposed  , 
S276.20,  and  the  general  availability  of  information  and  reports 
to  the  Indian  people  being  served  is  required  by-Proposed  $276.23 

5.      Contract  Administration  Costs.'    The  Bureau1*,  existing 
regulations  expressly  provide  that  the  638  contractus  minimum 


375 


ERJC 


371 


funding  level  includes  the  Bureau's  costs  of  planning,  administer- 
ing, arid  evaluating  the  contract  program  "and  will  not  be  used  to 
reduce  indirect  costs  otherwise  allowable  to  the  tribal  organiza- 
tions."   See  25  C.F.R.  $271. 54(a).     The  Bureau  now  proposes  to 
eliminate  the  unscored  language.    Apparently,  the  Bureau's  inten- 
tion is  to  depart  from  the  commitment  to  provide  such  additional 
funding  (as" "indirect  costs")  as  is  necessaray  to  pay  the  con- 
tractor's costs  for  those  activities  which  it  must  engage  in  as  a 
contractor  and  which  the  Bureau  does  not  perform  in  its  own  pro- 
gram  operations  (legal,  accounting,  insurance/  etc.).    The  effect 
of  this  change  is  dependent  on  the  Bureau's  new  approach  to  the^ 
Indian  Contract  Support,  Fund  which  has  not  yet  been  announced. 

5.      Improvements  in  Proposed  Changes.     In  a  number  of~ 
respects  U>e  Bureau  has  corrected  deficiencies  which^were  pointed 
out  in.  the.  earlier  versions  of  the  changes.     See  our  Memorandum 
No.  81-29.    Host  of  these  relate  to  the  procedures  for  negotiating 
or  terminating  638  grants*  * 

Any  Bureau  decision  refusing  to  approve  a  grant  application 
will  be  subject_to  appeal  as  provided  in  5271.60(a).    Such  a 
decision  based  on  lack  of  funding  will  now  be  treated  as  a  declina- 
tion matter  and  processed  in  the  same#manner  as  other  declina- 
tions in  proposal  5271.20.    On  appeal,  the  Area.  Director  has  the 
burden  of  demonstrating  through  substantial  evidence  that  a  i 
ground  f6r  declination  exists.    The  Bureau's  decision  to  insist 
on  special  conditions  or  a  cooperative  agr<ibment  would  also, 
apparently,  be  subject  to  appeal  under  proposed  5271.60(a). 
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However,  it  is  not  clear  that  the  Bureau  would  carry  the  burden 
of  proof  m  such  appeals  and  appropriate  language  should  be 
added  m  $$271 .21  and  271.23  to  make  clear  that  it  would. 

The  Bureau  will  have  sixty  days  after  receiving  an  appli- 
cation to  approve  it  or  to  notify  the  applicant  of  a  declination. 
Shorter  time  frames  are  specified  for  interim  responses  at  the 
Agency  or  Area  levels,  and  the  applicant  is  entitled  to  move 
the  application  to  the  next  higher  level  in  case  a  deadline  is 
missed.     See  proposed  55271.19,  271.21  and  271,25. 

Grant  revisions  and  amendments  are  requif*^  to  be  processed 
in  the  same  manner  as  initial  applications  so*that  the  declina- 
tion  requirements  should  apply.    Apparently,  unilateral  amend- 
ments by  the  Bureau  are  not  authorized  by  proposed  §271.26,  but 
^  they  are  not  expressly  prohibited  as  they  are  by  the  existing 
regulations.     See  SUH-70.620.    Since  Attachment  K  of  OMB  Circu- 
lar A-102  provides  in  certain  instances  for  agency  approval  of 
budget  revisions,  5271.26  should  contain  an  explicit  cross 
feference  to  make  clear  that  638  declination  standards  are 
applicable  to  such  amendments. 

^tribal  applications  will  be  entitled  both  to  an  informal 
hearing  and,  if  requested,  a  formal  hearing  in  declination  pro- 
ceedings under  proposed  5271.60.    The  proposed  changes  continue 
to  allow  no  extension  of  tim*  to  appeal.    See  5271.60(1?)  (1) . 
This  differs  from  the  existing  regulations  and  is  particularly 
signi£fcant?in  view  of  the  final  decision  making  authority 
vested  by  the  proposed  changes  in  the  Area  Director. 
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The  informal  hearing  would  take  place  prior  to  the  Commis- 
sioner's decision  on  the  appeal.    Following  the  Commissioner's 
decision,  a  formal  hearing  may  be  reguested  or.  the  applicant 
may  elect  to  appeal  to  the  Assistant  Secretary  for  Indian 
Affairs  without  a  formal  hearing.    The  formal  hearing  woulci  be 
conducted  by  the  Departmental  Office  of  Hearings  and  Appeals. 
The  Administrative  Law  Judge  conducting  the  hearing  would  make  a 

formal  recommendation  to  the  Assistant  Secretary.    The  Assistant 

4 

Secretary  would  then  render  a  final  decision  for  £he  Department 
t 

and  could  depart-  from  the  Administrative  Law  Judge  recommendation 

The  Bureau  has  restored  language  giving  638  contractors  a 

i 

right  to  notice,  appeal,  and  a  hearing  in  case  of  the^  cancella- 

/•  * 

tion  or  reassumption  of  a  638  program  by  the  Bureau.     See  pro- 

\ 

posed  §271.54.     Except  in  emergency  situations,  tribal  contrac- 
tors would  be  given  sixty  days  to  correct  deficiencies.  However, 
this  language  needs  to  be  strengthened  to  insure  that  the  grant 
close  out  provisions  in  OMB  Circular  A-102,  Attachment  L,  are 
not  interpreted  to  allow  the  Bureau  to  suspend  or  terminate 
grants  or  withhold  payments  without  complying  with  the  require- 
ments of  $271.64.     in  particular,  the  provision  for ,  ^termina- 
tion for  cause"  in  Attachment  L  is  inconsi-stent  with  $271.54, 
and  the  regulations  must  make  clear  that  it  is  not  controlling^. 
„         The  Bureau  changes  include  a  commitment  to  continue  "as 
nearly  as  possible"  programs  which  have  been  reassuraed  or  can-. 
coJUed.  for  clause  (or  retroceded  by  a  tribe),  but  the  position 
bank  reserve  established  in  1975  to  insure' the  availability  of 
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authorized  personnel  in  such  erases  would  be  abolished  by  the 
proposed  changes.    This  change  appears  to  be  a  breach  of  faith, 
especially  to  those- tribes  which  contracted  under  the  provisions 
of  t;he  existing  regulations.    See  25  C.F.R.  $271.77.  v 
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Fbied.  Frank,  Habkis,  Shbivek  be  Kampelman 


Syi.tc  tooo 

•  CO  NEW  HAMPSHIRE  AVENUE*  N  W 
WASHINGTON  0  C  20037 


Fneo  Frani  Hahis. 
Shrives  &  Ucomom 


202-342-^589 

4 

^I92.--001 


The  Honorable  Wil^iaia  S.  Cohen 
Chairman       *  * 
Select  Coranittce  on  Indian  Affair* 
United  States  Settate 
Washington,  D.C.  20510 


Be:  Norton  Sound  Health  Corporation 


Dear  Senator  Cohen:  ,  v 

k1  havo*been  requested  by  our  client,,  the  Norton^ound  Hoalth 
Corporation 7*  to  tubal t  a  statement  for  inclusion  in  the  rocord  of 
the  oversight  hearing  on  Public  Law  93-638  held  on  Juno  30,  1982, 
by  the  Senate  Soloct  Committco  on  Indian  Affairs  relating  to  the 
failure  of  '^tho  Bureau  of  Indian  Affairs  to  comply  "with,  the  existing 
regulations,  under  P.L*.  93-634*. 

As  tho  onclosed  document ticfn  indlcatos,  our  cliont  applied 
for -a  snail  social  servicers  contract  undor  the,  procedures- pro-  • 
scribed  by  the  regulations.  .On  July  <18,  1980,  tho 'Bureau  advised 
that  it  "found  no  tochnical  problems  with  tho  program  aspects  of, the 
proposal  which  could  .possibly  raiso  ,a  doclination  issuo."  and 
officially  confirmod  the  availability  of  $26/000  for  tho  contract. 
*A  quostion  of  our  client1 s  eligibility  as  a  638  contractor  was 
raised^  however,  and  was  rosolvod  by  a  memorandum  from  tho  "Office 
of  the  Regional  Solicitor *  U.S.  Department  of  tho  Intorior  on 
October  2,  19*0, 'which  confirmed  its -eligibility . 

"m     On  Docombor  1,  1*980,  our  cliont* was.  formally  notified  ins  writing 
that  its  application  "has  been  rovicwed  and  approved  in  accordance  a 
with  25  C.F.R.  271"  and  on  January  IZ, '1981  tho  Bureau  notified  our 
^cliont  that  the '"contract  will  be  awarded  wi.thin  the  noxt  30-45  days." 

i  Howevor,  on  Jaauasy  ?1,  1981,"  tho  Bureau  jiot if  iqd  our  client 
that  the,  contract  "ie  inappropriate  tor  funding  undor  curront  policy," 
Late*  by  telephone  Norton  Sound  Health  Corporation  was  told  that 
social  services,  for  persons-  with  montal  problems  was  "outsid^  « 
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the  scope  of  the  BIA.    Rathor,  those  advices  proposod  in  the 
contract  were  authorized  only  to  the  IHS/by  Congress." 

(He  called  the  Bureau's  attention /to  the  fact  that  it  had 
failed  in  this  matter  'to  comply  with/25  C.F.R.  Part  271  in  nany 
respects  but  were  inforned  that  it  now  considered  the  application 
to  be  one  for  medical  care',  s^nce  /care  and  treatment  for  alcoholism 
other  forms  of  drug  abuse  iind  raentral  health  services"  were  involved. 
Out  Client  initially  appealed  and  *  hearing  before  the  Office  of 
Hearings  and  Appeals  qf  the  Department  of  the  Interior  was  initially 


scheduled  for  September  16,  1981. 

In  oftcr  to  avoid  the  expense  to  ~ 


the,  expense  to  our  client  of  „a  formal  hearing 
we  then  attempted  to  negotiate  a  settltttj&nt  of  the  natter  by  revising 
the  proposal  to  eliminate  any  provisioiStor  medical  treatment.  While 
wo  devoted  considerable  time  to  the  deveTxfuoent  of  a  revisod  proposal 
providing  explicitly  for  social  service  counseling  and  referrals,  and 
no  treatment  to  be  financed  by  the  Bureau,  the  Bureau  ultimately  t 
refused  to  settle  the  matter.    See  enclosed  letter^iytedFobruary  227 
1982.    Meanwhile,  the  Office  of  Hoarings  and  AppeaI%JggTined  ,to 
authorizo  tho  payment  of  the  travel  expenses  of  Nortor^^rfd  Health 
Corporation's  legal  counsel. 

finally,  in  view  of  tho  relatively  small  amount  involved  in  the^ 
application,  the  expense  already  incurred  and  the  additional  expense 
which  would  bo  involved  in  a  formal  hearing,  Norton  Sound  Health 
Corporation  withdrew  its  request  for  A  hearing. 

However,  it  has  authorized  bs  to  make  this  submission  to*  you  to 
illustrato  the  Buroau's  continued  failuro  to  conform  to  its  ^>wn  0 
regulations  undor  Public  paw  93-^538.     In  our  view  the  Bureau's 
eventual  position  adoptod  a^ter-  approval  of  the  application  that 
social  services  counseling  may  not  be  funded  by  the  Bureau  under 
Public  Law  93-638  if  tho  counseling  can  bo  characterized  as  treat- 
ment of  tho  mentally  ill  is*  Regally  unsound  as  well  as  coldly  hea^t- 
loss  and  outrageous^   He  ask  that  your  Committee  look  into  tho 
e^ont  to  which  the  attempt  to  meet yhuman  needs  of. Alaska  Natives' 
of  the  Norton  Sound  rogion,  as  well 'as  of  Indians  and* Alaska  Natives 
ge$e£ally,  are  adversely  affectod  by  the  kind  of  wooden  and  compart- 
mentalized approach  to  federal  assistance  programs  demonstrated  by 
#tfUs>;ase.  •  J 

Furthermore,  we  submit  that  the  Bureau  shoulfi  cortcentrato  its 
attention  on  understanding  and  assuring  tho  rights  of^ Indian  tribal' 
-organizations  under  its  existing  638  regulations  rathor  than  under- 
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'taking  *  wholesale  revision  which  purports  to  enhance  tribal 
rights  but  which  —  as  other  testimony  before  your  Subcoicraitta** 
illustrates  —  in  fact  would  significantly  curtail  existing  rights. 

,  Sincerely, 

FRIED,  PRANK,  HARRIS,  SHRIVE* 
&  KAMPELMA& 


End.        .  -     <"  ^-"^ 

Ms .  Mary  AnrT*S*ftpsorr-  —  - 

Ms.  Linda  Richardson 

Ms.  Kathy  Johnson 


♦ 
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Fbied.  JFeakk.  Hakbis.  §hSiveb  &  Kampelma>; 


n  >  »  «  ^*v*«  • 

^ )..-||. 
C*v.M 


SUiTC  lOOO 
60C  Ntw  MAM*SMI»C  AVtNUt  * 
WAShThGTOn  0  C  20037 

4  'JOJ;  3«IOSOO 

C*»k.C'»TC«'C  wa»minOtOn" 

TClC*  »»*-0« 


April  30,  1912 


FftltD  FlUXE  Ha»«J3 
SMKEft  &  JaCOESOX 


4.MK  CNE"*  »*' 

202-34243589 


♦wi  tcrf(«u 


Bruce  M.  Landon,  Esquire 

Attorney-Advi sor 

U.S.  Department  of  ttfk  Interior 

Office  of  the  Regional  Solicitor 

Alaska  Region  \ 

510  L  Street,  Suite  100J 

Anchorage,  Alaska  9950H  * 

y  * 

Re:    Docket  Ho.  D-81-2  - 

Appeai~of  Norton  Sound  Health  Corporation 

Dear  Mr.  Landon: 

I  have  been  instructed  by  our  client,  the  Norton  Sound 
Health  Corporation,  thatjft  is  withdrawing  its  appeal  in  the 
above-entitled  natter.    3y  this  action  our  client  makes  no  • 
concessions  as  to  the  issues  involved  in  the  appeal.    It  is 
unable,  however,  to  devote  additional  resources  to  the  prose- 
cution of  this  appeal. 

Sincerely, 


cc:  The  Hon.  Abigai^ Dunning 
Mr.  Raymond  Butler 
Mr.  Jacob  Lestenkof 
Mr.  Clinton  Gray 


S.  Bobo  Dean 


3S3 


,   RECEA   D  JAW'f  9 

»M  ftt>LY 


United  States  Department*  of  the  Interior 


ALASKA  NATlVt  CLAIM*  APPtAL  t OARD 
*  O  IOI  24  9  J 
ANCHOHAGt    ALASKA  ft»»lO 


fXgpeal  of  Norton  Sound 


>^}WSQ.lth  Corporation 
.  ~lj)Oi»cet  -Hot- »*-  * 


)  ^^G^NTING-XONTINUANC*^ 


It  is  my  uriderstanding  that  settlement  negotiations  are        ~  " 
progressing  and  that,  with  the  concurrence  of »the  BIA,  the 
appellaTa^jlwishes  to  continue  the  hearing  in  this  matter 
until  at  l£ast_thirty  days  afte°r  the  BIA  responds  to  a 
revised  contract  application  prepared  by  the  appellant.  v 

Such  Rearing  date  would  be  indefinite  and  could  bedeter-- — 
minedVias^.the  appell^artt  suggests,  only  by  consultation  wi-th 
the  patji&s.  Therefore,  rather  than  date  the  continuance 
from  the  ^jftvernment *s  response,  it  appears  less  cumbersome  " 
simply  to  Continue  the  hearing  until  the  appellant  requestsi 
that  itrhg*reset.  It  is  so  Ordered. 

The  ap£y|>fc«nt  is  directed  to  adviae  me  of  the  status  of 
the  nel3f«tions  within  sixty  (60)  days  from  the  date  of 
this  .tfcjjes*  if  a  hearing  has* not  been  requested  by  that 
time\S^*g|p 

DATED  jthis'  llth  day  of  January,  1982,  at  Anchorage,  Alaska. 

ABICAJJU-;F.'  DUNNING  * 
Administrative  Judge 

DISTRIBUTION:  ' 
j  - 
Norton  Sound  Health  Corp. 
S.  Bobo  Dean,  Esq. 
Fried,  ^nank,  Harris,  Shriver 
nan 

topshire  Ave. ,  N.W. 
00 

D.C.  20037 

Bureau  of  Indian  Affairs 
Office  of  the  Regional  Solicitor 
Bruct  Landon,  Esq-.  • 
510  'L  Street,-  Suite  100 
Anchorage.  Alaska  99501 


Theodo*r  C.  Krenzke 
'  Acting  Commissioner 
Bureau'  of  Indian  Affairs 
1951  Constitution  Ave.,  N 
Washington.  D.C.  20245 


courtesy  co^y: 

Raymond  V.  Butler 
v  Wm.  Philip  Horton 
Robert  J.  Martin  * 
David  Case,  Esq. 
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Support  Services 

UNITED  STATES 
DEPARTMENT  Of  THE  INTERIOR 

BUREAU  OF  INDIAN  AFFAIRS 

Jjneeu  Area  Office  Dtw  — •  . 

P.  0.  Box  3*8000  KfcUttV — ...  -  •  J*Z 

Junesu,  Alaska  93802  4 


Februery  22,  1932 


Mr.  Villiaa  Dann  m 

Executive  Qifector 

Norton  Sound  Health  Corporation 

P,0.  Box  966 

Noae,  Alaska  99762 

Dear  Mr.  Dann:  v  c 

The  Purpose  of  this  letter  is,  to  rsspond  to  your  proposal  for  a  638  contract 
to  fund  one  hal^-tioe,  social  wprksr.    This  letter  responds  to  your  proposal 
as  received  as  well  as  clsrif ications  provided  by  your  counsel  and  attempts 
ve  have  made  with  your  counsel  to  codify  the  proposal  in  ordsr  to  obtain  a 
contract ible  prograa.    Unfortunately,  thess  efforts  havs  been  unsuccessful. 
We  oust  therefore  disspprove  your  proposal  and  ars  at  a  loss,  to  suggest  codi- 
fications which  would  sake  the  proposal  accepteble. 

25  CFR  271.12  Contractibls  Bureeu  Proxraaa.  provides  in  part  that,  "tribal 
organizations  are  entitled  to  contract  with  the  Bureau  to  plan,  conduct,  snd 
sdainlster  a}l  or  parts  of  any  prograa  which  the  Bureau  is  authorized  to 
sdainister.  for  the  bsnsfit  of  Indians."   Therefore,  {or  a  proposal  to  be 
contractible  by  the  BIA  it  oust  bs  for  a  prograa  which  the  BIA  rather  than, 
soae  other* sgency  is  authorized  to  adalnleter* 

(2  9.S.C.  52001^  provides: 

All  filnctions,  responjkibilities,  and  duties  of  the  Departasnt 
of  ths  Interior,  ths*Bureau  of  Indian  Affaire,  Secretary  of  the 
Interior,  end  the  Cocaissionsr  df  Indian  Affairs  rslating  to 
the  aaintenence  and  operation  of  hospital  and  health  facilitiss 
for  Indians,  and  the  conssrvation  of  ths  health  of  Indians,  are 
transferred  to,  and  shall  be  adainlstersd  by*,ths  Surgson  General 
of  the  United  States  Public  Health  Service,  undsr  ths  supervision 
and  direction  of  the  Secretary  of  Health  Education  and  Velfars. 
«a  * 

Ths  BIA  is  no  longer  euthorizad  to  sdainister  prograas  within  ths  reeponei- 
bilitiss  of  the  Indian  Health  Service.    Although  your  propossl  dsscribsd 
ths  prograa  to  bs  contrsctsd  by  quoting  25  CTK  S  20.24(d)(1)  (Faaily  Counsel- 
ing and  Coaaunity  Services),  ws  wsrs,  nonsthsless,  concsmsd  that  a  health 
services  prograa  wee  snvisionsd  tor  a,  nuabsr  of  reasons.    First,  ths  quality 
control  procsduree  related  exclusively  to  pstisnt  charts,  psychological  and 
psychiatric  raviewe,  "snd  eucceee  In  sddrsssing  ths  nssda  of  clisnts  for 
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counseling  and  .referral  at  a  component  of  Norton  Sound  Health  Corporation fa 
coanunity  aental  health  prograa."    In  addition,  the  stateaent  of  need  .trongly 
esphasiud  alcohol  and  aental  health  problaaa.    However,  by  letter  datad 
Deceaber  7,  1981,  your  counsel,  S.  Bobo  Dean,  clarified  that  the  target  popu- 
lation of  the  proposal  was  ell-Aleska  Native,  of  None  and  the  fifteen  village, 
served  by  Norton  Sound  Health  Corporation;  that  all  of  the  BuraaVfunded 
activities  would  be  evaluated  under  the  K30  systea  previou.ly  filed  with  the 
Bureau;  and  finally,  the  BIA-funded  aocial  worker  would  definitely  as.i.t  the 
cutters  related  to  general  assistance  grants,    in  subsequent  coaaunicetions 
with  your  counsel    it  becaae.  clear  that  the  proposal  should  be  interpreted  ee 
i  proposal  to  perfora  the  aocial* services  functions  currently  provided  by  the 
Noae  Agency.    Such  a  prograa  would  be  euthorized.    However,  a  nuaber  of  obete- 
cles  t^o  approval^of  th.e  proposel  in  its  "clerified"  fora  reaain. 

First,  we  cannot  agree, that  \he  reeolutions  subait ted  .with  Mr.  Dean'a  Utter 
of  Deceaber  15,  1981,  are  sufficient  to  cover  BlX  sociel  services.    B*IA  social 
services  do  not  fall  within  the  noraal  aaenlng  of  "heelth,  and  releted  aervices.' 
in  addition,  the  whereas  clauses  in  the  reeolution  Palate  exclueively  to  health 
aatters.    We  therefore  conclude  that  the  villegee  in  naking  thoae  reeoltftibns 
did  not  conteaplate  the  proriaioa  of  MA  social  worker  services  by  Norton  Sound 
Health  Corporation.    Thia  cqncluaion  ia  confiraad  by  the  fact  that  one  of  the 
Ltiea  (Noae  Eskiao  Coaaunity)  as  itself  contacted  to  provide  BIA  eociel 
ss  in  the*  City*  of  Noae.    An  exaapla  of  appropriate  wording  for  a  aocial 
•s  resolution  is  aa  follow*:  f  I 


cosaunl 

services  — ••  in*  viLj  w*.  atv^c.  ah 
services  resolution  is  aa  follove 


TRIBAL  REQUEST  FOR  CONTRACT  PURSUANT  TO  j^TLE  I.       *  • 
INDIAN  SELF-DETERMINATION  ACT  - 

WHEREAS,  the   Council  ie  an  Alaska  Native  village 

recognized  by  the  United  Stetee,  and/or 

\ 

WHEREAS,  the   ^_i,  atTAlaaka  Native  villege  organized  as 

en  Indien  tribe  pureuant  to  the  provisions  of  the  Federel 
Indien  Reorgen^sation^>a>|  emd 

WHEREAS,  ea  such,  the  '       Council  is  authorised  aa  an 

Indian  tribe^tnder  the  provJ.aions\of  aectiOn  102  of  the  4 
Indien  Self-Deteraination  Act,  Public  Law  93-638,  to 
request  a  contract  with  the  Sac rat a ry  of  the  Interior  to 
plan,  conduct,  and  adalniatar  prograas  or  portions  of  pro- 
graas  which  the  Secretery  of  the  Interior  ia  authorised 
to  adainister  for  the  benefit  bf  Indiena  pureuant  to  the 
Act  of  Noveaber  2,  1921,  and  any  Act?  aubaequent  therato;  and 

WHEREAS,  the  Secretery  of  the  Interior  ia  directed  by  aaction  102(e) 
of  Public  Liw  93-63$,  upon  the  request  of  eny  Indian  tribe, 
to  enter  into  such  e  contrect;  and  1 

WHEREAS,  the  Council  ie  the  governing  body  of  the 

 .  recognized  by  the  UnAad  Stetee;  and 
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WHEREAS,  the   ,   *  *•  0Q  or^ni" 

zstion  representing  the  *l**ka  Hsttives  of  the 


region  of  Alaska  established  by  .the  Alaska  Native  Claim 
Settlement  Act  and  which  qualifies  as  *  "Indian  Tribe"  •• 
•uch  tero  it  defined  in  tha  Indian  «elf-Detsnaination  and 
Education  Assistance  Act  by  virtue  of  being  idsntifiid  in 
section  7  of  ths  Alasks  Nstivs  Cisins  Settlement  Ac\;  and 


MOW,  THEREFORE,  IE  IT  RESOLVED,  that  tha 


Council  ^hereby  requests  tha  Secrstary  bf  tha  Interior  to 

,        enter  into  s  contract  with  pursuant  to  section 

102  of  Fublic  Law  93-638  and  $271.18  of  Part  271  of  Titls 
25,  Code  of  Federsl  Regulations  covering  ths  scops  and  in  ( 
sccordsnce  with  the  teres  snd  conditions  hsreinafter  sat 
forttf 

FURTHER  RESOLVED  thaf  ths  scope  of  the  proposed  contract  is  to 

contract  soot-  of  the  BIA  ssrvicss  and  programs  now  con- 
ducted by  ths  Agency  $ffics,  Bureau  of  Hftdien 

Affairs  which  ers  contrsctible  under  ths  provisions  of  • 
Public  Law  93-638:  including  housing,  educetion,  villsge  • 
government  ssrvices,  employment  assistence,  credit  ssrviccs, 
end  edninistretivs  end  plent  manegenent  support  of  ell  such 
programs,  social  ssrvicss/  (social  cesework  es  described 
et  25  CFR  S  20.24,  Femilv  and  Community  Service)^ 

FURTHER  RESOLVED  that  tha  Executive  Director*  of   bs  and  hereby  is 

suthorized  end  directed  to  nsgotiets  and  execute  the  contrect 
end  any  eaendnents,  extension*  of  renewels-or  edditionel 
contrects  ior  ths  performance  of  other  Buresu  of  Indian 
Affairs  programs';  tha  Bureau  shall  send  copies  -of  ell  contrect 
documents  and  correspondence  to  him/atfd  ha  shall  fils  with 

v        rht   Council  a  copy  of  any  propossd  contract 

amendment,  renewel  of  extension  prior  to  the  execution  thereof 


-  -provided  that  no  contract  covering  services  to  -   

Council  shell  be  executed  if  within  thirty  days  efter  filing 

v^th  Council  shell  file  *  written  objection 

thereto  with  the  Coamissionsr  of  ,Indierf,Af reirs  end  the  Execu- 
tive Director  of  '  : 

FURTHER  RESOLVED  thet  the  euthorities  grented  by  this  resolution  shall 
be  in  effect  until  this  resolution  is  rescinded; 

FURTHER  RESOLVED  thet  the  Executive  Director  of   shall,  prior  to 

executing  eny  such  contrect,  present  it  to  ths  Boatd  oi 
*    Dirsctors  of         for  review  enj!  approval; 

FURTHER  RESOLVED  that  tha  proposed  dete  for  contrect  commencement 

shall      Octobar  1,   .  end  tha  contrect  ehell  terminete 

on  September  30,   ,  subject  to  the  ennuel  ^Fansgotiet^on 

of  the  contrect  budget;  #  , 
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FURTHER  RESOLVED  that  the  _J  Council  hereby  tsqussts 

that  the  Bureau %of  Indian  Affelre  furniah  information 
and  technical <*sssistsncs  purauant ^  the  provisions 
(     *  of  S271.16  •DM71.17  to  Titla  25,  coda  of  Federal 
Reguletionl,  «s  nay.  ba  nacaasary  in  tha  preparation 
^         o£*a  contract  application  to  BBNA;  * 

FURTHER  RESOLVED  that  the  '  Council  haraby  authorizea 

(  the  Executive  Director  of,   to  ect,  on  behalf  of 

'   ,         the  Council  in  obtaining'  etl  neceessry 

infomation-  end  technical  aaaiatanca  fron  the  Bureeu 
purauant  to  5271.16  and  271.17,  Title  26,  .Code  of  Federel  ' 
vRegulationa,  negotieting  fob  the  renavel  of  the  contrect 
pursuant  to  5271.20,  proaecuting  eppeele  fron  Bureeu 
*  decisions  under  5271.26,  271.82,  271.83  end  271. 84, 

*      revising  or  amending  a  contrect  under  5271.66  end  in 

ell  other  respects  to  rspresent  the  *  Council 

in  natters  -involving  contrscts  or  contrscUspplicstiona 
with  the  Bureeu  of  Indien  Affelre  under  Pert  271,  Titls 
25,  Code  of  *Fec>rel  Regulstions. 

CERTIFICATION  ' 

This  will  certify  that  the  foregdtng  raaolution  wee  appro^ad  at  a  * 

aeeting  held  this  _J  day  of  _£  ,  1978,  at  which  a  quorum 

of  Council  aeabere  ware  in  attendance. 


Jraaidant,  Village  of 

ATTEST: 


Secretary 

\         ~    '  ~ 
Given  ttie  expente  involved  in  obteining  new  reeolutione  we  have  endeavored 
to  identify  eny  edditionel  obeteclee  to  e  contrect  which  might  erise  should 
the  resolutions  bs  obtsinsd.    The  noet  eerious  problems  fcsrs  .funding  snd  diminu- 
tion of  ssrvicee.    At  preeent  BIA  ie  connecting  eociel  services  with  fivs  - 
individual  villsgee  (including  Hons  Eskimo  Community  within  tha  NSHC  aervica 
area)  and  Henelek,  Inc.,  which  tarves  aix  additional  villages.    The  None  Agency 
ie  currently  funded  for  only  one  CS-7  Social  worker  who  providae  ssrvicts  for 
Deerlng  end  ell  the  vidlegee  in  the  NSHC  earvica  aree  except  Noma.    In  addition, 
that  aociel  worker *monitore  the  other  contrectore. .  If  BIA  vefe  to  contrect  with 
NSHC,  we  would  have  to  dieplece*  the  BIA  eociel  worker.    That  would  lssvs  Deer- 
ing  with  ebeolutely  no  provieion  of  ssrvicts  either  by  e  $ontrector  or  the  Nome 
Agency     In  eddition,  it  would  leave  the  Nona  Agency  with  no  monitoring  ebility, 

*  25  CFR  C  271.21(b)  requlree  s  120-dey  wsiting  psriod  bsfors  ths  stsrting^ 
dsts  of  sny  contrsct  which  would  displscs  s  luraau  employee. 
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The  Department  hee  *  »ign.d  F.Y.'82  Appropriation  BUI,  (Pr.tidtnt  spproved 
on  December  23,  1981),  but  ee  of  .the  dete  of  this  letter  Che  Juneeu  Are* 
Office  he.  not  receiy.d  if  '82  Advice-of-Allotnent  for  our  "d  * 

hence,  cenooc  predict  preciee  funding  for  Sociel  Service*  for  FT  82.  With 
this  uncerteinty  in  nind  we  heve  etudied  the  probletTend  therefore  offer  our 
en.iysU  Ind  conclusion,  of  .  review  of  po.eible  fading  *<^^'f7a' 
to  25  CFR  S  271.22,  <c>,  <1>.  <i  through  vii).    In  view  of  the  ^tjljl 
find  th.t  your  propoeel  would  prob.bly  heve  to  be  rejected  beceuee  of  e  leckj 
of  funding  even  if  the  proper  resolution*  ct>uld  Vt  obteined.  - 

S  271.22,  (c),  (1),  (i  throufh  vii)  ,  ^ 

Funding  Alternetivee:  * 

(i)  The  Buresu  nsy  make  svsilsbls  edditional  funds  '••"Uing  from 

ssvinis  in  othsr  Burssu  programs,  subject  to  sstsblishsd  rssllo- 
cstiod  or  reprogrsming  proce'dures.v 

Io  F.T.'82,  the  JAO  is  bsing  forced  to  conduct  opsrstions  with  less 
•  funding  tUn  thst  providsd  in  F.Y/81,  or  st  the'minimum, VAX  Ids 
„       then  the  '82  planning  figures,  end  in  the  ebeenee  of  the 

'8$  Allotment,  poeeibly  en  even  greater  reduction.    At  the  Pr«"", 
'  time  we  cennot'identify  eny  edditional  fund,  which  w.  believe  will 
be  ..ving.  in  eny  of  our  other  Bureeu  '"grsms.    If  anything,  our 
predictione  indicete  our  overall  ehortfsll  will  edverely  effect 
'    eeverel  of  our  trust  .nd  ttust  r.l.t.d  functions,    Given  the  lete 
'   receipt  of  the  ecfuU  '82  Allotment  it  W"'"^;; 
.ny.reellocetion  or  reprograming  (eevinge)  poeeiWHties  becauee 
vilh  el~.t  1/2  the  fiieil  y*r  gone  w.  .imply  do  not  know  if- 
there  will  b.  .ny  ..vlng.  in 'oth.r  Bureeu  programs..   It  ie  not  • 
feeeible  to  coneider  thle  el terns tive  to  fund  the  propoeel. 

m  <ii>         The  *rib«(e>  may  obtain  grent  funde  under  Pert  272  of  thie  chafer 
*(  "        -  to  cover  any  initial  "et.rt  up"  co.t.  included  In  the  propel.  1 

Thi*  e*ternative  ie  not  po*>ible -beceuee  K5HC  ie  e  trtt>el  organi- 
zation r.ther  Sen  .  Federally  recognized  Tribe. end  as  re.ult,  is  ^ 
not  .ligibl.  for  Cr.nt  Fund,  pursuant  to  25.CFR,  5 

>(iii)^      The  Bureau  mey  redeeign  or  coneolidete  operetions  involving  non- 

contrected  programs  or  perte^of  programs.  .  *  ? 

Ths  non-contreated  portion  of  the  Sociel  Services  ^ 
Morns  Aiency  ie  United  to  one  CS-7  Sociel  Worker.    W^do  not  con- 
s^erTt7»cticabl.  to  rsdesign,  or  con.oUd.t.  th»op.r.tio«  st 
■Si!  time  beceuee  tutur.  ('83  I  '84)  funding  cut.  wifl  P"b.bly 
Scuts  mors  ma..iv.  orgenizatW  consolidstions  bstw.en  the  Nome 
'       .nd  T HZL  ..end...    Thle  Sn.olid.tion  would  involve,  more 
s     than  juat  the  Sociel  SsrVicss  Program  and  ee  euch,  to  maks  s  ons- 
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program,  redesigWconsolidetion  effort  in  ordtr  to  fund  this  proposal 
if  ft  bett  premature,  and  at  worst,  detrinental  to  the  quality  of 
direct  services  prodded  because  until  we  know  the  exact  future  fund- 
ing levels,  such  a  decision  now  pay  not  be  in  the  best  interest  of 
the  clients  served  by  th*  Nome  Agency.    Ve  do  not  consider  this  e 
visfcle  altemstivt. 

The  tribe(s)  may  redesign  the  contrsct  proposal  or  consolidate' sll 
oi  jJerts  of  the  proposal  with  other  tribal  programs.^ 

The  Buresu  of  Indian  Affeirs  does  not  have  sny  existing  contrscts 
with  NSHC  pursuant  to  ?.L.  93-S38.    Since  NSHC  doea  not  operete 
other  Bureeu  progress,  under*  contrect  or  otherwise,  NSHC  cannot 
consolidstt  this  progrtmwith  other  Bureeu  progress.    It  is,  there-  » 
fore,  difficult  to  envision  s  redesigned  or  consolidsted  proposcl 
which  would  result  in  funding  * sayings. 

The/tribe(s)  may  obtain  sdditional  funds  froa  sources  outside  the 
-furaau  to  supplement  the- Buresu  fundi  available  to  finenoe  the 
proposel.  f  £ 

It  is  our  underst ending  "Vft  HSHC  has  already  sought  sdditional 
•  funds  froa  outside  sources.    The  difficulty  in  this  esse  is  that 
there  sre  no  Bureau  funds  available  to  supplement  these  other 
sources.    We  therefore  40  not  view  tljis  m  c  viable  elternative. 

*  %. 

The  tribes (s)  say  accept  lower  services  levels  under  the  proposed 
contrect  or  under  the  noncontrected  programs  or  parts  of  programs, 
except  wfcfere  such  lower  levels  arc  incons isttit  with  the  require- 
ments of  reguletions  or  stetutes,  through  raallocstion  or  repro- 
graming  of  Bureeu  fonds.  * 

Upon  enalysis  and  review  we  have  concluded  that  the  level  of  Direct 
Social  Servicea  ia  preaently  et  the  lowest  service,  level  prscticable, 
To  reduce  ^t  eny  further  would  certsinly.be  a  diminifhment  of  services 
perticulerly  to  the  Native  people  p£  Deering.  .This  would  violeee 
section  S  271.12, (e),  (M,  since  we  ere  not  in  receipt  %f  a  requeat  " 
from  Deering,  nor  eny  or  the  other,  villagea  provided  direct  Sociel 
Services  from  the  Home  Agency,  to  reduce  or  lower  services  ss  a  direct 
result  of  the  Norton  Sound  proposel.    Ve  do  not  consider  this  a  viable 
alternative.  g  #*        '  * 

The  tribe (s)  may  choose  to  withdraw*  the  contrect  propossl  end  allow 
the  Bureeu  to  continue  to  operete  tbe«program  either  ss  preaently 
opereted  or  es  redesigned  bf  the  tribe(e). 

•  :  -    .  / 
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A  continuation  of  th*  current  Bure*u-op*r«ted  pro*r*a  ii,'of  court*,  one 
^•Itemetive.    We  ere  open,  to  iujjeition*  for  r*d*ii*njnt  th*c  P*ojrea  should; 
NSHC  heve  eny  euue«tione*  y  ,  ,  « 

*     *  ,< 
We  regret  the*U»ettlebent  reiolution*  hevt  not  been  fruitful.    If  you  wieh,', 
to  obtein  new  resolution*,  we  tussettthet  you  weit  until  ,t he  Depertnentel 
budfet  hec  p*ssed*so>  thet  we  cen  jive  you  ooce  precise  information  on  the 
evellebility  of  funding. 


Sincerely, 


J'  Jacob  Lestenkof 

"<jr^     Are*  Director,  JAO 


1  ^  • 


.  > 
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United  States  D^pa?taient  of  thfe  Interior 
Bureau  of  Indian  affairs  * 

WASHINGTON,  DtC.   20245  '  ■  v 


/ 

w  uny  wu  to' 

Social  Services 


APh  1^1981 


Kr.  S.  Bobo  Dean 

Fried,  Frank,  Harris,  Shrjver  and  Kamptboan  * 
Sultt  1000    -  % 
600  New  frwpehire*  Avenue,  NW 

Washington,  D.C.  /2003T     ,  * 
Dear  Hr.  Dean:      ,  #      /         ^  «. 

This  refers  to  your  March  4  request*  that  the  pending  Norton  Sound  Health 
Corporation  social  services  application  be  transferred  frcnrthe  Juneau 
,  Area  Offica  to  the  Central  Office  level  in  accordance  vith  25  CFR  271.28. 

*  A 
The  pending  application  has  been  transferred  as  per  youArequest  and  we 
have  now  completed  our  review  of  the  overall  fiji.  w 

25  CFR  271.12*  fcontractahl*  Bureau  Program!  provides  In  part  that  "Ttibal 
organization*  are  entitled  to  contract  with  the  Bureau  to  plan,  conduct, 
and  administer  all  or  parts  of  any  program  which  the  Bureau  is  authorized 
to  administer  for  the  benefit  of  Indians." 

In  accordance  with  the  above  we  must  advise  that  the  Norton  Sound  Health 
Corporation  program  as  proposed  is  not  con tractable  'under  25  CFR  271  - 
Contracts  Under  Indian  Self-Determination  Act.  •    ,s  \ 

*  fl*  reason  this  woposal  is  not  con  tractable  under  25  CFR  271  is  that  the 
Bureau  is  neither  authorized  nor  funded  to  provide  mental  health  services 
and  subsequently  does'  not  staff  mental  health  positions.    In  this  regard 

,  we  refer  specifically  to  the  contract  applicant's  request  that  the  Bureau 
enter  into  a  contract  to  provide  *  "Child/Family  Therapist"  in  a  mental 
health  setting. 

It -is  most  certainly  true  that  the  'Bureau  does  employ  social  workers  who 
do  provide  a  certain  level  of  counseling  to  individuals  and  families. 
However,  this  counseling  is  generally!  limited  to  evident  individual  or  ♦ 
family  problems  which  do  not  require  therapeutic  treatment  resulting  in- 
significant behavior  modification.   Bureau  social  workers  are  neither 
employed  nor  exacted  to  work  with  clientele  on  such  a  psychotherapeutic 
level.   In  older  to  obtain  this  kind  of  service  for  its  social  services 
clientele  the  Bureau  is  obliged  to  look  to  the  Indian  Health  Service,  U.S. 
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W>lic  Health  Service.   IMsr  existing  law  the  Mian  Bealth.Service  has 
responsibility  for  the  medical  anT hospital  care  of  Indian  people.   This  „ 
responsibility  includes  care  or  treatment  for  alcoholism,  other  forms  of 
drug  abuse  and  mental  health0  services.  . 

If  the  Norton  Sound  Health  Corporation  is  noj  satisfied  with  this  action^ 
they  may  request  either  an  informal  conference  or  a  formal  hearing  in 
accordance  with  the  provisions  of  25  CFR  271.81. 


Sincerely 


sputy 


r 
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Fried.  Frank.  Harris,  Shriver  &  Kampelmak 

•SUITE  1000  v 
•00  NEW  HAMPSHIRE  AVCnUC.N 
WASHINOTON,  0  C  2003? 
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•w*  Bir«ti«cc 

9192-001 


March  4,  1981 


Mr.  Jose   A.  Zuni 
Area  Director 
Bureau  of  Indian  Affairs 
Juneau  Area  Office 
P.O.  BOX  3-1000 
-Juneau,  Alaska  99102 


Dear  Mr.  Zuni;  *  * 

*  i  ' 

Re:  Nortonteomd  Health  Corporation/ 

„   I  an  writingLto  you  at  the  request;  of  oir  client,  the  Norton 
Sjaind  Health  XToi  JMLition,  to  bring  to  your  attention,  a  natter  which 
is  pending  in  yguroffice  and  which  is  apparently  not  being  handled 
'in  accordance  With  the  applicable  Federal  regulations. 

On  April  [lStkf  1910  our  clien*t>  filed  "with  the  Bureau  an  applica- 
tion for  a  contract  to  provide  social  services,  including  in  parti* 
cular,  family  afldj^comraunity  services  to  assist;  families  with 
children  in  "high-risk"  situations  due  to  inadequate  living  condi- 
tions (parental  mental  illness,  alcohol/drtjg  abuse,  etc.)  through 
counseling  by  a  qualified  child  .therapist.    The„  submission  of  this 
application  followed  the  Identification  of  this  program  as  a  high 
priority  need  of  the  Alaska  Native  Nome  Agency  service  population. 

Apparently,  a  question  was  then  raised  by  the  Bureau  as  to 
whether  the  Norton  Sound  Health  Corporation  qualified  as  a  tribal 
organization  to  request  a  contract  under  Public  Law  93-631.  That 
question  was  answered  in  the  aff iraattve  by  your  Regional  Solicitor 
in  a  memorandum,  dated  October  2,  1980  (see  enclosure  A). 
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Following  thi'i 
advised  that  the  ai 
from  the  Agency  and 
it  within  30  days. 
1980»  our  client  re 
'application  had  £ee: 


advice  on  October  17,  19&0,  our  client  was 
Lon  had  been  received  in  your,  office 
i  "written  decision*  would  be  sent  to 
\S«e  25  C.F.R.  5271.23(d),    On,  December  19,1 
rtved  "formal"  notice  from  you  that  the 
"reviewed  and, approved  in  accordance  with 

.  »  _   %  f>  4.»«IUn  n f  f  <  y~m  unulfl  DA 


I  beert\  "reviewea  ana, approver  *«  .w*.w.™..- 
2Vc:p.R:  271-  and/that  the  Area  Contracting  Office  would  be# 
contacting  it  to  Segcitiate*  the  terms  and  conditions  of  the 
contract.    See  enclosVire  B.    On  January  }19  1911  our  client 
.      r^cS'ed  rurtne/  notice  of  approval  from  tha  Area  631  Contract. 

InScrlnts  Officer,  wftich  apologixed  for  "the  long  delay"  and 
*      SateSr^he  S«  R.v2,ew  Process  ha.  been  completed  and  the  contract 
will  ge  awarded  within,  the  next  30  to  45  dajrs.  (EmphasisTHded.  J 

However/ on  January  19,  1981,  out  Client 
phone  calffrom  the  ArSa  Director  of  Admission,  and  thlfAg«ncy 
Superintendent  and  wa«  informed  that  the  Bureau  had  «ch*riged  its 
*  SB  thS  application  "would.be  declined"  on  the  ground 

that  Se  scope  of  work  2as  Sout.ide  .the  scope  of  the  BIA."  On 
Pebruiry  -2,  1911,  almost!  ten  months  after  submission  of  the 
JppHcationv  our  client\e<**ved  a  letter,  dated  January  21, 
19M,  from  the  Acting  631  Contracts  and  Grants  Officer  which 
stated  that  the  application  is  "inap^ropriate.for  fun^iiJg  under 
current  policy"  and  further  expressed  fincer*  "9"J«  •* 
/inconvenience  this  re  jectSon^has  iau.ed  your/  ^"J"**0"; 
/enclosure  C.    Our  client^requested  a  delay  *n  the  issuance  of  a 
/  formal  written  declinatiok  so  that  an  attempt  could  be  made  to 
/  r2s^lv«!the  matter  informally.  See  enclosure  D.    Howevi^  it 
was  advised  on  February  Slt-hat  the  request  was  too  late  and  had 
arrived  "after  the  writteri  declination  letter  was  issued."  See  % 
* enclosure  E.  \ 

Our  client  Ka.  requested  us  to  "view  it.  legal  ^|hts  in 
the  light  of  thi.  record,  Jhe  provisions  of  25  Code  of  , 
RaSulation.  Part  271,  and  4he  fact  that  our  client,  as  the 

Ke  have* reviewed  the  requirements  of  25  C.r.R,  S271  and  have 
reached  the  following  conclusions.  ^      *  » 
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The  time  limits  specified  in  $5271.22  and  271.23  for 
action  on  the  application  at  the  Agency  and  Area  levels  had, 
of  course,  long  since  expired  before  formal  action  was  taken 
a.t  either  level  on  the  application."   Our  client  could,  there- 
fore, have  acted  under  $271.28  to  move  the  matter  to  the  Com- 
missioner's de^vel.  * 

However,  no  such  action  was  taken  and  on  December  19,  , 
you  approved  the  application  under  $271. 23 (d) (4) .  *  Under  the 
regulations  the  effect  of  this  approval  is  a  finding  on  your 
part  that  "funds  are  available  to  adequately  finance  the  pre-  - 
posed  contract  without  significantly  reducing  services  under  the 
non- contracted  programs  and  there  are  no  .declination  issues." 
Under  the  regulations  you  are  required  "to  negotiate  and  award 
the  contract  within  30  days  of  notifying  the  applicant  unless  a 
yter  date  is  requested  by  the  applicant."  * 

^s  the  thirty  days  have  expired  and  our  -client  has  not 
requested  a  later  date,  our  client  is  now  entitled  to  move 
the  matter  to  the  Commissioner's  level  under  $271.28  for  the 
negotiation  and  award  of  the  contract.  1  % 

The  telephone  call  of  January  19,  1981  and  the  letter  of^ 
„j&5uarY  21,  1981,  are  an  apparent  attempt  to  decline  the  contract  ' 
application  out  of  time.    However,  the  attempt  to  decline jUili 
in  a  varJL*ty^pf  respects  to  conform  to  the  requirements  oi^5   \  y*-* 
C.F.R.  $$271.23  and  271.24,  in  addition  to  having  been  made 
following  expiration  of  the  30-day  time  limit  imposed  by  $271. 23(d). 

First  of  all,  your  authority  under  the  regulations  does  not 
extend  to  declining  a  contract  application-  submitted  under  public 
Law  .93-638.    your  authority  is  ex>ressly  limited  under  $271.24  to  mak- 
ing   a  recommendation  to  the  Commissioner  that  the  application  be 
declined.    Under  $271.23 (d) (S)  you  are  required,, in  case  you 
believe  that  deolination  issues  exist  which  m*st  be  resolved, 
to  provide  a  notice  to  the  applicant  which  (1)  lists  the  declina- 
tion issues  identified  by  the  Area  Director,  (2)  the  reasons  for  „ 
the  determination,  (3)  a  copy  of  any  documents  used  in  arriving  ♦ 
at  the  issues, (4)  recommendations  for  resolving  the  issues  and  (5) 
the  technical  assistance  available  for  the  purpose.    As  Ms. 
Roberts  letter  of  January  21,  1981  does  not  conform #to  these 
requirements,  it  cannot  serve  as  a  notice  in  compliance  with 
5271.23(d)(5)  even  it  it  had  been  delivered  within  the  required 
period. 
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4      At  thii  point  I  should  »dd  thet  our  client  has  also 
received,  letter  from  tht.Agency  Superintendent  ^dated 
r.Suiry  2.  1911.  which  states  the  eSounts  •*n*h*  ' 

»  v    lill  None  Agency  Social  Services  budget  end  could  be 
read  UlthouSh  I  must  .t?eit  that  iti  intention  ii  not  et  ell 
clear    to  .ti  e  tnat  fund,  ere  not  »v.iJlabl.  for  *•  *t0*Ita 
requested  in  the  alloceaion.  (See  eneloiure  G) . 

FeMerel  reguletions  ere.  however,  very  »P«=i"<j  »«  »  f 

The  tetter  of  Jennery  21.  UU  ^"S-fd-eSLS^S^oS  Sf'S- 
requiresienti  end,  in  any  event,  hei  been  described  Dy  your  unic 

as  a  •declinetion  letter.* 

«J  Tn^n  AffSrm  tt)  negotiate  and  atfard  the  contract  based  on  the 
£e. Wr^r* "p^ovafof  ih*  application  received  by  our  client 
^~i£5.5iQ    i%ift     we  respectfully  request  that  all  materials 

to  hin  as  an  official  request  for  action  under  S271.21. 


FRIED,  FRANK, 


KAMPELKAH 


Ends. 

cci  Mr.  William  Da/in 
Mr.  Donald  AsBra. 
v'o  Mr.  Raymond  Butler 

Mr*  Theodore  jcrenzke 
Hr.  Jay  Suagee 
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UNITED  STATES 
v,v__,  DEPARTMENT  OF  THE  INTERIOR 

*c±±£  BUREAu\f  INDIAN  AFFAIRS 

Nome  Anency  Office 

P.O.  Box  HOB 
■lone,  Alaska  99762 


r 


February  2,  T981 


•Jr.  Ml Hm  Dann 
Executive  Director 

'forton  Sound  Health  Corporation  * 

P.O.  8ox  966 

Mono,  Alaska  99762 

Oear  Mr.  Dann: 

In  response  to  your  request  for  information  ort  our  Social  Services 
Prooram,  enclosed  is  an  excerpt  from  Title  25. 

I  have  requested  additional  information  from  Juneau  Sdcial  Services 
and  they  are  sending  copies  of  the  manual  which  I  will  forward  to 
you.  * 

Presently  our  'flOTudoet  is:    456,200  for  General  Assistance, 
1,720  for  Chili  jfelfare  and  29,500  for  Miscellaneous  Services. 

Please  note  that  vnt  do  not  perform  services  under  Section  20.24 
Fanily  and  Cotnunity  Services.    You  cannot  contract  to  use  our 
present  allocation  for  services  under  this  section.    A1jJ  other 
services  are  contractible  arut  it  is  probably  possible  to  move  monies 
from  one  cateoorv  to  another.    I  am  not  sure  on  this  last  point,  but 
it  could  be  established  if  your  interest  reaches  the  contract 
negotiation  sta^e. 


Sincerely,  f 


  ■  *  Halter  T.  Featherly 

Actinq  Superintendent 

cc:    Sotial  Services,  Xome  RF^ 
'   Social  Services,  Juneau 

Enclosure 
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i    7?g/  '.vOTOi'  NOME.  At«KA 


.     9  HEALTH  CORPORATION 


007)40*411 


Memorandum 


TO  B I A  Social  Service  Contract  File  d  ,  DATE    January  28,  1981 

'~ >  *  ' 

eROM  B1H'0«nn  %  •  "*  > 

suBj€CT      Telephone  Conversation  with  Gene  "Powers 

and  Walt  Featherly  oq  January  19,  1981  „ 

w  *  * 

On  January  19  I  received  a  conference  Call  frpn  Hr.  Gene  Powers,  Deputy 
Cawtssloner  for  Administration,  BIA,  Juneau,  and  Halt  Featherly,  Superintendent 
»  8IA»  Hooe.    In  the  conversation  Hr\  Pontes  Indicated  that  It  had  teen  determined 
by  the  Area  Contract  Officer  that  the  ttrt  scope  of  work  In. the  Norton  Sound 
Health  Corporation  proposal  for  Social  Services  was  outside  of  the  scope 
of  the  BIA.   Rather,  tho"i€4  services  proposed  In  the  contract  were  authorized 
only  to  the  IHS  by  Congress.  — ~ 

ttr.  Powers  Indicated  that  we  could  discuss  with  Hr.  Featherly  the  possibilities 
of  contracting  In  the  future  burthijt  this  Specific  proposal  would  be  declined. 
A  letter  confirming  this  would  be  -forthcoming  fron  his  office. 

He  further  expressed  his  regrets  for  the  exterfslve  delay  of  well  beyond  one 
year  In  receiving  a  final  answer  on  this  proposal  and  further  regretted 
the  notification  on  October  17  and  January  12  that  our  proposal  had  been 
approved  for  contract. 


CC:  Sharon  WaMuk 


ERLC 
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RECE1VEOFEB0  2IS81HOBOXM,. 

.'^Ijh,  T  NOME  ALASKA  f97CZ 

HEALTH  CORPORATION  "°7M°''! 


J»nuiry  23,  19S1 

• 

Gene  Powers 

Deputy  Conmlssioner  for  Administration 
Bureau  of  Indian  Affairs 
Juneau  Area  Office 
Juneau,  A£  998oi 

Dear  Hr.  Powers, 

This  1s  to  follow  up  on/>ur  telephone  conversation  of  January  }g  in  which 
you  formally  advised  Norton  Sound  Health  Corporation  of  your  Intent  to  * 
decline  our  proposal  to  contract  for  a  portion  of  the  social  services 
function  1n  the  Nome  district.   At  that  time,  I  indicated  scat  concern 
as  to  the  legality  of  that  declination  given  tte  time  period  extending 
well  over  a  year  since  the  original  proposal  was  submitted  and  the  fact 
place**       rece1vcd       'o™*!  notice*  that  a  contract  tward  would  take 

Upon  counsel  with  our  attorney,  S.  BoBo  Dean,  Washington  O.C.,  (firm  of 
Fried,  Frank,  Harris  Shrlver  and  Kampelman)  he  recommended  that  I  contact 
you  to  request  a  delay  In  the  formal  written  declination  until  such  time 
as  Mr.  Dean  had  an  opportunity  to  discuss  the  natter  with  you. 

In  a  telephone  conversation  on  January  2/%a  follow  up  from  an  attempted 
telephone  conversation  on  January  26),  J  talked  with  Betty  Wllkerson,  who 
1s  acting  1n  your  behalf,  to  request  the  delay.   She  advised  me  that  you 
would  be  1n  the  office  on  the  2Bth  and  that  she  would  discuss  the  matter 
wlth^the  Contract  Administrator  on  the  27th. 

I  further  advised  Hs.  Wllkerson  that  discussions  were  taking  place  locally 
with  Hr.  Featherly  regarding  a  future  contracting  possibility. 

Your  consideration  of  our  request  for  a  delay  1n  the  fomal  notice  of 
declination  1s  appelated. 


V  Sincerely,  "  •  4 


William  H.  Dannx 
Executive  Director 


CC:  S.  8oBo  Dean 
WHO: lk 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OT  IK  CHAN  AFFAIRS 
Juneau  Arm  Office 
P.  0.  Sox  3-9000 
Juneau,  Aleika  99t02 


RECEIVED 


) 


-January  2lK*4ttl>\  .WIND 

HE.' J  .Til  CGIt.OIUTIO.M 


Norton  Sound  Health  Corporation      *  ^ 
Hr  full  Ilea  H.  Dann,  Executive  Director 
F.  0.  Box  966 
&.e,  Aleeka  99762. 


Dear  Mr.  Dann:  5 

Fer  the  telephone  conversation  of  January- 19,  1981.  It  v..  determined  by  the 
iureau  of  tndl.n  Affair.  Social  Service,  that  your  F.L.  93-638  contract  appli- 
cation, to  provide  .  Child/Fenily  Therepiet,  la  Inappropriate  for  fundin*  ^ 
under*  the  currant  policy,  « 

-   The  reaponalblllty  for  aedieel  and  ho.plt.l  care  for  Indian  f  '22"  , 

f.rred  fro.  the  Bureau  of  Indian  Affair,  to  the  Department  of  Health,  Eduction 
.noWelfar.  in  1955.    The  Indian ^Health  Service,  Fubli c  Health  Service., 

haa  been  crs.ted  with  that  depertaeot  to  eeauae  thla  reaponalblllty. 

Therefore    the*  Branch  of  Contract*  and  Granta  ia  not  authorlted  to  iaaue  J 
Ion«Ic   to  Tne  SoSton  Sound  Health  Corporation.  «  -Ptcified  In  your  applica- 
tion.   It  ha.  been  determined  by  the  Office  of  th*  Solicitor Jh.t  your^rs«nl- 
ration  i«  an*li*ible  applicant  to  contract  w£th  the  Bureau  of  Indian  Affaire 
for  profreaa  which  are  appropriate  under  P.L  93-638. 

*  We  aincerely  rejret  an,  Inconvenience  thi.  rejection  ^?  """'J0" °«aQi~  / 
^atloV,  but  know  you  alao  tfish  to-conjfora  to  current  ooHciea  undei>f.U 
93-638.  v 

*  S 

+        V        "  Sincerely, 


Carvel  Roberta 
638  Contracta  and  Granta  Officer 


CERTIFIED 'MA It 

RETURN  RECEIfT  REQUESTED 

HO.  6817B28'  * 
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TeSegram 


RECEIVED 

JAN  1  U  1961 


TO  A  JUNEAU  ALASKA  102  91-12  P765A  AST 

up/Jterc>N  SOUND- 

hit  EXECUTIVE  DIRECTOR  NORTON  90UIO  HEALTH  COW P^f 4 STmOQRfORATIOft 

Voboxwc  01163  ' 

10 HE  AK  »7«2 

he  your  658  contract  application  to  contract  fw  providing 
social  service  support  service,  ve  have  received  a  soltcnors 
opinion  statins  that  the  norton  souk)  health  corporation  is  an 
eligible  applicant  pip  sua  nt  to  23cfr27l.lt  90  ve  are  therefore 
process!*  the  application*  ve  apologize  for  the  long  deuy. 
the  area  review  process  has  been  completed  at)  the  contract 
vill  be  awarded  vlthln  the  next  3f  to  45  days,  specifications 
v  are  presently  8ein3  prepared  by  the  area  social  worker  who  hay 
be  in  contact  vith  you  regarding  the  program.  if  you  have  any 
Questions,  please  feel  tree  to  contact  ow  office  at  586-72»c, 
carflel  roierts,  «8  contracts  and  grants  officer 

If  A  & 


✓ 
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(Vrrwtx-r  \7,  \V» 


'Mul  Sterlinn,  Vmini.l-Mtor 

r'A  .irc»  "Vfie* 

-*v>,  AH  WW  -  ■ 

Dear  :v.  Sterling 

As  a  follow-up  ontour  phone  conversation  of  12/9/30,  we  art  i 
that  the  ►contract  (o*  the  services  of  the  child  psychologist  bt  prt-  -  i 
pared  os  soon  as  possible,  as  we  have  had  this  Individual  on-stiff 
'or  son*  tine  and  need  to  bill  fro*  October  1,  19$.  We  hfot  thert 
will  ^  no  nroblen  with  this  although  the  approval  of  the  proposal ,  ■ 
Watf'vtrv  late,  it  was  thrnunh  no  fault  of  tforton  Sound.    It  was  delayed 
because   1.1   5! A  had  questions  about  the  status  of  HSJIC  as  a  tribal 
or-tfMi.Hion  And  ended  un  A*Hnn  for  the  nplnlon  of  the  8lA*sol  Icitor, 
who  ruled  in  our  favor,    ?,)   Tho  area  superintendent  position  was  «ean- 
thtl^  filliH  h«  sovotaI  tenant  a rv  ooonlc,  won  felt  thev  needed  to  review 
IbT"  nrn|v»a1  tndividuAlly.    V, }    The  nrnpo^Al  w.r.  \a\t  twice  by  BIA 
^isimrrl  And  wo  Mil  tp  n»T'*a«*  dunlicA^rv 

Jr.  exclusion,  a  cr^t  de*l,  of  \\rp  has  passed  hv  *mcr  we  subnitted  the 
!»*i»rf»sM  oflninaliy  on  Wi)  Ifi,  l.»V),  And  wo  have  Incurred  a  lot  of  costs 
ir  i  '.ositmn  which  is  temp,  utilised  very  successfully  bv  the  connunity. 

"taut    on   erv  with  it\>  imlhinn  von  cAn  do  to  rxpedite  this  natter  and 

"M»f         ■«»  cao  !•■  tf»rriiK.od  fron  Ofiotv**'  1,  1 0*10 . 


j 

*l*rx.  *'   "enrfpnn ill  f 
Cor-s*n»lv  "oalth  'cv  c<  Purctir 


CC*    Sharon  Vallum 
x  Charles  Soxie 
C*»rvl  Cohort* 


BEST  W  MMLHH.£ 


V 


39<f 


United  states  ■  .  • 
department  of  the  interior 

BUREAU  OF  INDIAN  A.FTAIRS 

Junnu  AratOffict' 
P.  0.  Box 
Junasu.  MmkM  99S02 


RECEIVED 


CERTIFIED  HO.  219826 
RETURN  RECEIPT  REQUESTED 

Sxtcutiva* Director 
Norton  Sound  Haalth  Corporation 
?.o\  Box  966  f  , 

Hem* ,  Alaska.  99762 

,baar  sin 


1  *  - 1  isap, 


.J 


This  is  to  fonaily  notify  you  that  your  P.L.  93-636  contract  Application 
for  providing  Social  Sarvica  Support  Sarvicas  has  baan  raviavad  and  approvad 
in  accordanca  with  25  CTR  271.    Hovavar,  approval  of  an  actual  contract  vill 
not  occur  until  tha  tar*  and  conditions  hava  baan  agraad  to  and  signad  by  tha' 
Contracting  Offica. 

IhB  application1  is  prasantly  baing  procaisad  through  our  636  Contracting 
Offica,  who  will  ba  in  contact  vitfi  you  in  tha  naar  futura. 

If  you  haVa  Any  quastions,  pl«*»«  f«al  fraa  to  contact  our^offica  through 
tha  Hoaa  Agancy  Suparintandant. 


Sin6araly 


y^Josa* 

r  xrM 


A.  Zuni 
Araa  Director 


.0 
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IN  *v£V  MTtft  TO. 


UNITED  STATE? 
DEPARTMENT  OF  THE  INTERIOR 

BURtUU  OF  INDIAN  AFFAIRS  * 
Junuu  Art*  Offtct 
P.O.  Box  3-tOOO 
Junuu.Atwka  99802 


October  17,  1980 


Certified  Mail  No.  0334631 
Return  Receipt  Requested 

Executive  Director 
Norton  Sound  Health  Corporation 
P.O.  Box  966 
ome,  Alaska  59762 


RECEIVED 

OCT.2CJQ80 


Sir: 


HEALTH  CO; 


X 


'SOUND 
'pORATJOX 


is  to  formally"  notify  you  that  .your  P,L,  93-638  contract 
application  for  providing  Social  Service  Support  Services  has 
been  ^forwarded  to  our  office  by  the  Norae  Superintendent, 


The  application  will  be  reviewed  for  compliance  i'n  accordance  with 
25  CFR  271  and  a  written  decision  will  be  sent  to  you  within  the 
next  thirty  (30)  days. 


Sincerely, 


1/ 


401 


UpitetfSfcites  Department  of  the  Interior^  ujj 

T  ANUiOIMCB  KECION 

SlOLSlMrt,SM*c4M 


October  2,  1980 


MEMORANDUM 


To 


Area  Director 

Bureau  of  Indian  Affairs 

Juneau  Area  Office 


From:         Attorney- Advisor  . 

Office  of  the  Rational  Solicitor 
»  Alaska  Region  , 

■Subject^    Status  of  Norton*  Sound  Health  Corporation 

As  A  Tribal  Organization  Pursuant  to  P.L.  93-638 


INTRODUCTION 


You  have  aslced  this  office  for  a  legal  opinion  on  the  status 
of  Norton  Sound  Health  Corporation  as  a  tribal  organization 
pursuant  to  the  Self  Determination  Act,  P.L.  93-638,  ,25  U.S.C 
y  5  450  ct.scq,  and  the  implementing  regulations  at  25  CFR  271 

*  •         £i  seq.    Ater  a  review  oft  the  materials  submitted  with  your 
opinion  request  and  a  consideration  of  the  problems  raised , 
we  have  come  to  the  conclusion  that  Norton  Sound* Health 
Corporation  should  be  considered  an  eligible  P.L.  93-638 
applicant  under  43  CFR*  $  271.11. 


APPLICABLE  LAW 

The  pertinent  law  #is  a's  follows?    '  '  ^ 

Any  tribal  organization  is  eliAble  to  apply  for  a' 
conract  or  contracts  with" the  bureau  to  plan* 
conduc.t,  and  administer  all  oryparts  of  BureauA 
programs  under  section  102  of  ^hd^Act .  HoweverV 
before^the  Bureau  c§n  enter  into/a  contract  with  a 
tribal ^organization,  it  must  bc*requested  to  do  so 
by  the 'Indian  tribe 'or  tribes  to  be  served  by  the' 


V 


A 


9 

ERIC 
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contract  in  accordance  ,vXtV  I'       -ft-  (EmphVsis 
added.)  .  -".".J- 

'  #  •     ,  ?  ,x 

25  dFRM  271.11.  * 

*       "Tribal  organization"  means  the  recognized 

tovermnt  body  of  any  Indian  tribe;  or  any  legally 
established  organization  of  Indians  or  tribes 
which  is  controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  bodies  or  which  is  demo- 
cratically ejected  by  the' adult  members  of  the 
lodian  community  to  be  served  by  such  organization^ 
and  which  includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities;  Provided. 
That  a  request  for  a  contract  must  he  made  by  the 
tribe  that  will  receive  services  under  the  contract 
Provided  further.  That  in  any  case  where  a  contract 
is  let  j>o.an  organization  to  perform  services 
b*enc?Wng  more  than  one  Indian  tribe,  the  approval 
of  each  such  Indian  tribe  shall  be  a  prerequisite 
to  the  letting  of  such  contract*.     (Emphasis  in 
original.)  , 

25  CFR  S  271. 2(r).    Also  see,  25  U.S.C.  5  450b<C>. 

DISCUSSION 

In  this  instance,  Norton  Sound  Health  Corporation  is  not 
only  considered  the  "health  arm"  of  the  Bcrinjg  Straits 
Native  Corporation  (see  attached  copy  of  letter  of  July  14 . 
1980).  which  is  a  recognized  Indian  tribe  Isee,  25  U.S.C. 
$  450b(b)  and  25  CFR  S  27lVZ<h)),  but  the  Norton  Sound 
Health  Corporation  is  controlled,  sanctioned  and  chartered 
by  other  tribal  governing  bodies.    Specifically,  the  Bylaws 
of  the  Norton  Sound  Health  Corporation  provide  that: 

The  following  villages  shall  each  be  represented 
on  the  Board  by  the  Election  of  one  director, by 
each  tIRA  Council  and  in  the^absence  o&  an  IRA 
,     Council,  by  the"  City  Council:   |1|  Shismaref. 
|2)  Wales,  13|  Teller,  \U\  Brev*g  Mission. 
|5)  White  Mountain,  16)  Golovin,'|7)  Elim.  « 
[8}  Gambell,  |9)  Savoonga,  1 10)  Koyuk,? 
*  \\\\  Shaktoolik,  |12)  Unalakleet,  1131  Stebbins. 

St.  Michael,  115)  KinfiMsland  Village. 
(16)  Dioroede*.     U7)  Nome  Eskimo  Community  shall  ^ 
*    *  elect  two  representatives.  " 

Poijnfifeen  (14)  of  those  pillages  have  IRA  Councils,  while 
Teller,  Brevig  Mission  and  Golovin  are  second-class  cities 


r 
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with  City  Covnctts  and  no'  IRA  Councils.    The  Hone  City 
Council  al*o  elects  one  floard  aeaber,  three  additional  None 

,  representatives  are  elected  by  the  Board  of  Directors  and  A 
the  Executive  Director  serves  on^the  Board  «x-officio.» 

'Consequently,  15  Board  Members  are  elected  by  tribal 
governing  bodies  vhile  A  aeabers  aVe  elected  by  City  * 
Councils  and  3  aore  meabers  are  elected  by  the  rest  of  the 
Board, 

Since  the  Bylaws  for  the  Norton  Sound  health  Corporation 
also  ..spe  IV*  out  that  MU]he  afnageaent  Qf  the  property, 
funds,  affairs  and  business  of  this  Corporation  shall  be 
♦vested  in  a  Board)  of  Directors  consisting  of,.."  the  »eabers  ^ 
Hsted  above,  there  can  be  no  doubt  that  the  corporation. is 
con trolled  .by  trftal  governing  bodies.    Also  see,  Alaska 
Statutes  10.^0*081,  which  provider  that  tne~a flairs  of  a 
corporation  shall  be  aanaged  by*a  board  of  directors*. 

VKiAe  25  CFk'  $«2?I:!2(r)  requires  th*t  an  organisation  be 
alternatively  e*ither  controlled,*  sanctioned  or  chartered  by 

*a  Dt*ibal  governing  body  or  bodies,  in  this  instance  we  find 
thaK Norton  S6un<f»Health  Corporation,  in  addition  to  being 
controlled  by,  is  also  sanctioned  and  chartered  by  such 
tribal  governing  bodies.    In  short,  we  agree  with  the  con- 

M  elusion  set  forth  An  your  aeaorandua  of  August  12,  1980 
"  ..that  the  resolutions  which 'accoapanied  it  (the  initial 
application  to  contract]  satisfied  the,  requireaent  that  the 
organization  be  'chartered*,  by  the  tribal  governing  bodies 
to  be  served."    These  resolutions  also  show  that  Norton 
Sound  Health  Corporation  is  sanctified  by  the  tribal  » 
governing  bodies,  it  serves.    Moreover,  the  representation  of 
the  14  tribal  governing  bodies  on  the  Board  of  Directors  of  * 
Norton  Sound  Health  Corporation  is  further  evidence  that  the 
corporation  is  both  sanctioned  and^chartered  by  the  appropriate 
tribal  governing  bodies.    This  representation  also  shows 
that  the  Operation  and  aanagtiaent'of  the  North  Sound  Health 
Corporation  includes  the  aaxlnun  participation  of  Indians-in 
all  phases  of  its  activities.  f  •    *  <s. 

This  conclusion  is  consistent  with  tut  Field  Solicitor's 
legal  aeaorandua  of -January  5,  197? Jwhich  found:  *  9 

On  the  basis  that  the  var  git  and  Haida 

1  Coaaunity  Councils  are  established  organizations 

that  are  "controlled,  sanctioned  *  or  chartered"  by 
«       the  Central  Courtcil  of  Tlingit  anf)  Haida  Indians 
of  Alaska  it  follows  that  each  coaaunity  council 
is  *  "tribal  organization"  within  the  aeaning  of 
...     [P.U  93-638J 
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Tlingit  and  Haida  Conmunity  Councils  and' Second  Class  City 
Ccmncils  Status  Under  P. L.  ,.93*638.  unpublished  Memorandum  of 
the  Field  Solicitor,  Juneau  (January  6,  1977).*   Tins  opinion 
has  been  construed  to»mean,  at  a  minimum,  thati  * 

...nonprofit  regional  and  subrcgional  Native 
associations  would  be  included  as  "tribal 
organizations"  under  the  Field  Solicitor's  % 
interpretation,  so  long  asrTchosc  associations  are 
controlled,  sanctioned ,  cKartcrcd 1 . . .  by  tribal 
governing  bodies.    Thus,  these  organizations,  as, 
well  as  the  governing  bodies  with  wh^ch-  they  are 
associated,  are  eligible  to  receive  grants  and 
contracts  to  provide  BIA  educational  programs. and 
services.     (Emphasis, added . ) 

Case,  The  Special  Relationship  of  Alaska  Natives  to  the 
Federal  Government :  An  His torical  and  Legal  Analysis.  / 3 ,  (1978). 
Since  Norton  Sound  Health  Corporation  is  controlled,  sanctioned 
and/or  chartered  by  tribal  governing  bodies,  it  seems  quite 
clear  that  they  arc  eligible  P.L.  93-638  applicants  under 
the  requirements  of  25  CF*  5  271.11  and  as  defined  0>y  25  CFR 
$  271.2(rh 

Vou  have  also -asked  whether  the  Norton  Sound  Health  Corporation 
is,  a  "legally  established  organization  of  Indians"  within 
the  meaning  of  25  CFR  271. 2<r)  since  nontnbal  governing 
bodies  (i.e.,  Nome  and.  other  State  chartered  city  councils)  9 
appoint  members  to  the  Board  of  Directors.    We  note  first  * 
that  25  CFR  271. 2(r)  interprets  25  U.S.C.  450b(c5  to  include  * 
"legally  established  organization  of  Itfdians  ofr  tribes" 
(omphasis  added)      Second-,  other  than  Nome,  apparently  only 
three  nontnbal  city  councils  (i.e.,  Teller,  Brevifi  Mission 
and  Golovin)  appoint  members  to  the  Board.    The  14  other 
communities  named  in  Norton  Sound's  Bylaws  are  all  represented 
by  IRA  councils r' which  together  appoint  15  Board  members. 

We  think  it  is  fair  to  say  that  an  organization  is  a  "legally 
established  organization  of  Indians  or  tribes"  for  P.L.  93-038 
purposes  when  tribal  governments  directly  appoint  15  of  its 
members  and  nontribal  governments  appoint  only  A      Under  the 
circumstances,  it  is  irrelevant  that  the  Board  Atself  elects 
three  members  and  that  the  Executive  Director  is  an  ex-officio 
Board  member.    The  crucial  facts  are  that  Norton  Sound  4 
Health  Corporation  is  an  organization  of  tribal  governments, 
and  it  is  controlled  by  those  governments,  not  that  some  of 
its  Board  members  may  in  fact  be  raciall-y  non-Native.  The 
'  special  status  of  Native  Americans  under  federal  law  is 
based  on  their  unique  political  relationship  to  the  federal 
government,  not  Uieir  distinctiVje.  race.    See,  c.fi  ,  Morton  v. 
Hancasi.  417  U.S.  535  (1974).  * 
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This  $fcconsistent  with  che  purpose  of  P.L.  93-638  which  is 
to  pronotrtjd  provide  for  Indian  participation  in  project* 
and  servicer  conducted  by  the  federal  government  for  Indians 
and  to  support  the  right  of  Indians  to  control  their  own 
activities.    Set,  .1974  U.S.  Code  Cong.  &  Ads.  Hews,  77*5  and 
7776.    in  short: 

The  declarations  in  and  legislative  history  of  * 
P.L.  93-636  amply  show  tfiat  the  main  purpose  of  . 
self-determination  is  to  put  decision  making  power 
^>        in  the  hands  of  those  who  benefit  from  government 
Indian  services. 


Gross,  Indian  Self-Determination  and  Tribal  Sovereignty:    An  *  +   * '  * 

Analysis. of  Recent  Federal  Indian  Policy,  56  Texas  Law  Rev. 

1195,  1^19  (1977).    This  purpose  would,  however,  be  frustrated  * 
in  this  instance  if  the  legally  established  organization,  , 
the  Norton  Sound  Health  Corporation,  which  is  con'trollfd  f 
sanctioned  and/or  chartered,  by  14  tribal  governing  bodies 
/  was  denied  eligibility  to  contract  under  P.LJ  93-638. 

In  additior*«3afeguards  to  insure  against  contracts  being  «4>* 
entered  into^by  unacceptable  organizations  exist  at  25  U.S.C.  9 
f  450b(c),  and  25  CFR  If  271.11  and  271.13.    In  specific, 
the  tribal  governing  bodies  for  each  of  the  tribal  governing  , 
bodies  currently  controlling,  sanctioning  and/or  chartering 
the  Norton  'Sound  Health  Corporation  could  prevent  the  corporation 
from  contracting  for  services  benefiting  their  members  by  * 
refusing  to  request  or  approve  the  contract.    Id.  *« 

COHCLUSION 

Given  theso^onsiderations ,  this  office  is  of  the  opinion  \  *  ' 

that  the  Norton  Sound  Health  Corporation  is  an  eligible 
applicant  pursuant  to  25  CFR  i  271.11.  i 


Dennis  J.Wopewell 


Enclosure: 


Copy  of  Letter  of  July  14,  1980  from 
Bering  Straits  Native  Corporation 
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UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 

SUJtCAU  Or  WO  IAN  AFFAIRS 
Juneau  Arm  Office 
r.J.BoxMOOO 

Jun 


Norton  Sound  Health  Corpora' 
P.  0.  Box  966 
No*,  Alaska  99762 

Gentlemen: 

Thii  lttttr  is  to  confirm  my  stetements  f o  you  during  our  meeting  in  Nome 
on  Jul/  10  and  11  concerning  your  proposal  to  contract  for  a  part  of  tht 
Bureau's  Social  Services  program  pursuant  to  authorities  under  F.L.  95-651. 


Your  proposel  has  been  reviewed  by  the  Juneau  Area  office  of  Social  Services, 
at  the  request  of  the  None  Agency  Superintendent.  ,As  J  understand  their 
communication  beck  to  the  Agency,  they  have  found  no  technical  problems 
with  the  program  aspects  of  the  proposal  which  could  possibly  raise  a 
decllnetion  issue.  .  During  our  meeting  in  Nose  on  July  10,  the  Agency 
end  I  discussed  the  evai lability  of  funding  to  the  Agency  for  Social 
Services  for  FY  IK   The  Agency  did  confirm  to  you  that  an  anount  of 
$26,000.00  did  eppeer  evailable  for  the  proposed  contract.   Of  count, 
as  you  are  swart,  funding  presently  identified  as  available  for  FY  II  is 
tentative  et  this  tine  and  no  first  commitment  can  be  made  to  you  in  this 
regerd  until  FY  II  epproprietions  are  passed  by  tHe  Congress  and  signed 
Into  law  by  the  President.  ■< 

At  present,  your  application  nsust  still  be  reviewed  by  the  Agency  Superin- 
tendent to .Insure  its  full  compliance  with  all  requirements  under  25  CFR 
271  and  to  insure  that  there  are  no  declination  issues  outside  of  the 
program  part.   Upon  completion  of  his  review,  the  Superintendent  will 
then  forward  the  application,  with  his  recommendations  t  to  the  Juneau 
Area  Director  for  his  review  and  decision  to  either  sward-  the  requested 
contract  or  to  recommend  decllnetion  to  the  Commissioner  of  Indian  Affairs. 
In  any  event,  throughout  this  process,  you  will  be  notified  in  writing  of 
the  status  and  decisions  or  recommendations  pas  required  under  25  CFR. 
271.22  and  271.25. 

One  issue  which  must  be  resolved  before  a  decision  can  be  made  to  contract 
under  P. I.  95-651  is  the  question  as  to  whether  The  Norton  Sound  Health 
Corporation  does,  in  feet,  qualify,  under  the  statutory  definition,**  a 
Tribel  Organization.   As  I  advised  you,  we  have  had  no     ior  relationships, 
with  The  Norton  Sound  Health  Corporation  in  which  this  stetus  was  established. 
Given  some  of  the  information  we  do  have  concerning  the  charter,  constitution, 
by-laws,  etc,  we  do  feel  that  we  must  ask  you  to  provide  to  us  such  docu- 
ments as  you  may  have  which  will  confirm,  in  your  view,  your  status  as  a 
Tribel  brjanitation.   In  our  met  tings,  you  did  agree  to  provide  us  with 
this  material  by  mail  as  soon  as  possible. 
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Upon  receipt  of  the  above  material,  we  shall  forward  it  to  tha  U.S.  Department 
of  tha  Xntarlor,  Office  of  the  Field  Solititor  in  Anchorage  and  request  a 
formal  opinion  as  to  whether,  in  view  of  all  available  information,  tha 
existing  legislation  and  regulations,  and  legislative  intent,  The  Norton 
Sound  Health  Corporation  does  in  fact. meet  tha  statutory  requirements  for 
recognition  by  the  tegau  ts  a  Tribal  Organisation.   We  shall  request  that 
tha  Fiald  Solititor<fBjjice  respond  to  othar  related  questions  in  this 
matter,  should  that  o«EV  reach  an  opinion  that  Tha  Norton  Sound  Health 
Corporation  does  not  meet  the.  requirements.    In  any  event,  upon  receipt  of 
a  formal  opinion,  we  will  make  a  copy  available  to  you  for  your  information 
and  so  you  may  also  then  proceed  with  any  actions  you  may  feel  appropriate 
to  the  organisation's  bast  interests.   With  the  copy  of  the  opinion,  we  shall 
also  cite  to  you  any  other  procurement  options  (other  than  P. I.  93-634)  which 
may  be  available  by  which  we  might  mutually  accomplish  tha  program  intent  of 
your  organisation  as  requested  by  resolutions  of  the  villages  to  be  served 
under  the  proposed  contract. 

Please  be  assured  that,  during  the  period  necessary  to  resolve  the  above 
question,  we  will  continue  to  process  your  application  through  tha  review 
process.   As  1  advised  you,  I  presently  feel  there  is  suffitient  time  to 
accomplish  all  of  this  and,  if  allowable,  award  a  contract  reasonably 
close  to  October  1,  i$io.  . 

Should  you  have  any  questions  during  this  period,  please  feel  free  to 
contact  me  by  phone  in  Juneau  (516-7120).  s> 

Sincerely, 


TrElliott  » 
Acting  Contract  Administrator 


RECEIVED 

.1  JUL21  is» 

HOatrOHtOWO 
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Fort  5elknap  Cammtomty  Cooncii 

FORT  BELKNAP  EDUCATION  DEPARTMENT^  N  *  29 


(40S)  &S3-220S 

r  o  loij* 

HirWan.  UonUiu  S»2S 


RECDVED  JUN  t  8  J382         June  14,  1982 


Honorable  John  Helcher 

The  United  Sutes  Senate 

253  Russell  Senate  Office  Building 

Washington,  D.C.   20510  f 


Oear  Honorable  Richer: 


enclosed  is  a  position  paper  developed  by  Dr.  Robert  J.  Swan,  Fort  Belknap 
Tribal  Education  Department,  concerning  problem  we  are  facing  with  contracting  , 
the  Higher  Education  Prograo  froa  the  Bureau  of  Indian  Affairs. 

It  would  be  greatly  appreciated  if  you  could  submit  this  paper  to  the  Senate 
Indian  Affairs  Cooaittee  oversight  hearing  on  P. I.  93-638  (Indirect  Costs; 
Grants  ft  Contracts  Administration)  scheduled  for  June  23,  1982.  Further, 
I  an  requesting  that  the  U.S*  Senate  resolve  this  problem  as  soon  as  possible 
because  the  Fort  Belknap  Reservation  has  lost  $31,392.  in  program  administration 
funds  for  Fiscal  Year  1982.  ,        #  ^ 

Thank  you  very  much  for  any  support  you  can  9*ant  th^Fort  Belknap  Indian 
Community. 

Sincerely,  (  > 

^:i7^r^^e^rt^Pres1dent 
Fort  Belknap  Coenunlty  Council 
Fort  Belknap  Agency 
Box  39 

Harlem,  Montana  '  59526 
Enclosure: 
K8:ra 
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PUBLIC  LAW  93-638  CONTRACTING  PROBLEMS  WITH  THE  BUREAU 
*  OF  INDIAN  AFFAIRS  -  HIGHER  EDUCATION  PROGRAMS 


A.    AUTHORIZATION:  . 

25  USC  13  (the  Sinder  Act  of  Noverrber  2,**Q£1)  is  tfe  basic  authority 
under  whfch  the  Secretary  provides  services,  including  (education  to 
Federally  Recognized  Indians.        #  \ 

25  USC  450,  Section  104a  (the  ^ndian  Self-Determination  Act  of  1975) 
provides  authority  for  grants  to  tribal  governments*  for  *:  wide  variety  of 
purposes,  including  the  contracting  of  the  Higher  Education  Program. 


B.  FISCAL  YEAR  1982  BUDGET: 

The  U.S.  House  of  Representatives  and  the  U.S.  Senate  Conference 
Cocmittees  transferred  $754,000.  in  P.L.  90^638  Contract  Funds  and 
$1,000,000.  inr  Program  Management  funds  to  the  Indian  School  Equalization  , 
(formula  (ISEF).  .  ^ 

C.  ELSJPfT  10:  ^ 

Within  the  Bureau  of  Indian  Affairs  budgeting  system,  two  major  elements 
are  used  to  fund  the^  Higher  Education  Program: 

1)  Element  10  -  Program  Management 

2)  Element  13  -  Scholarship  Funds 

Traditionally,  when  an  Indian  tribe  contracted  under  Public  Law  93-638. 
they  contracted  for  the  Element  10  (Program  Management  Funds)  and  Element  13 1 
(Scholarship  Funds).    In  addition,  the  tribe  is  provided  funds  underneath 
Public  Law  P.L.  93-638  for  Program  Support  funds  or  Indirect  Costs  for  the 
overall  administration  of  the  program.   Most  tribes  Indirect  Cost  rate  is  . 
very  low  and  funds  are  utilized  for  Central  Administration,  Tribal  Council  'fe 
expenses,  the  general  operation  of  all  contracts  with  the  Bureau  of  Indian 
Affairs,  etc. 


D.   MAJOR  PROBLEM  AREAS: 

The  Conference  Committee  decided  that  all  funds  formally  utilized  from 
the  Element  10  budget  line  items  for  Tribal  Contracts  should  be  moved  into 
the  formula  funding  (ISEF  established  by  P.L.  93-638).   Specifically,  the 
U.S.  Congress  agreed  to  have  the  Bureau  moved  $754)000.  in  Public  Law  93-638 
Contract  Ftcfas  and  $1,000,000.  in  Program  Management  Funds  to  the  ISEF  formula 


-»  s 


•* 

The  zeroing  out  of  Element  10  for  tribal  programs  for  tribes  who  have 
utilized  Element  10  Rinds  to  administer  their  Higher  Education  Program  are* 
now  forced  to  take  adnini^trative  funds  from  the  Scholarship  Account 
(Element  13)  tha£  are  intended  for  the  education  of  Indian  students.  This 
decision  mUjSve  a  devastating  effective  on  tribal  self-determination 
during  FY 83  and  future  years.    It  is  the  belief  of  this  author  that  after 
meeting  with  the  House  Gamut tee  on  Education  L  Labor,  the  House  Appropria- 
tions Committee,  the  Senate  Select  Committee  on  Indian  Affairs  and  the  Senate 
Appropriation  Committee  An  January  of  this  year,  that  they  did  not  intend  to 
eliminate  tribal  attempts  towdcvelop  their  own  aoministrative  structures,  t 
systems,  and  processes  to  carry  out  a  cohesive  and  successful  educatiopr 
program  on  Indian  reservations. 

It  was  reported  to  the  author  that  the  intent  of  the  Congress  was  to 
avoid  duplication  of  funding  and  that  tribes  could  utilize  program  management 
funds  within  the  I  SET  formula.    However,  since  a  number  of  tribes  do  not 
operate  school  systems  and  do  not  receive  ISEF  funding,  it  is  not  approprate 
for  these  tribes  to  be  lpcluded  in  the  ISEF  budget.    The  majority  of  these 
tribes  depended  upon  Element  10  funds  for  the  admnist  ration  of  supplemental 
education  programs,  including  the  administration  of  the  Johnson-O'Malley, 
Adult  Education  and  Higher  Education  Programs  at  t*e  local  level.  Rather 
than  to  correct  the  program,  the  BIA  has  intrepreted  the  language  and  Confer- 
ence Report  to  mean  tffat  these  Public  Law  93-638  Contracts  Adninistrative 
Funds  were  intentionally  eliminated  by  the  Conference  Committee.    To  date 
there  has  been  no  request  from  the  BIA  to  correct  this  problem. 


E.    BILLINGS  AREA  OFFICE  EXAMPLE: 


BIA  ELEMENT  10 

Area  Office 
Black feet 
Crow 

Fort  Belknap 
Port  Peck 
Rocky  Boy's 
Wind  River. 


FY81 

$£7,938. 
C21.000. 
$50,650.- 
$  7,754. 
$41,000. 
$11 ,230. 
$17,838. 


H82 

$80,754. 
$20,242. 
$51,848. 

-O- 
$28,135. 

-O- 
$15,489. 


TRIBAL  OOTRACP0RS 

Element  10 

Port  Belknap 
Northern  Cheyenne  ' 
Flathead 
Rocky  Boy's 
Wind  River 


$30,084. 
$65,490. 
$78,510. 
$  9,480. 
$12,389. 


$  6,446. 
$15,717. 
$19,220. 
$10,357. 
$  2,975. 
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F.    FORT  BELKNAP  EXAMPLE. 


IXiring  the  FY81  fiscal  year  the  Fort  Belknap  Reservation  uas  funded  at 
$37,838   for  Element  10     LXiring  Uk         year,  only  $6,446.  uas  node  avail- 
able to  the  Port  Belknap  Cbmrnunity  Council  unoer  Element  10  to  absorbexpenses 
up  to  12-23-81  (the  day  President  Reagan  signed  the  Interior  Appropriations 
budget).    As  a  result,  the  Fort  Belioiap  Cbrrmunity  Council  lost  $31,392.  in 
Element  10  funds  tfuch  must  be  replaced  from  Scholarship  Funds  (Element  13). 
In  addition,  this>*rtr  result  in  approximately  12  students  being  cut  from 
,the  program  because  program  administration  must-^e  absorbed  in  the  Element 
,  13  account.    /  t** 


„G.    BILLINGS  AREA  OFFICE 

✓  v~ 

IXiring  the  FY81  budget  period  the  Billings  Area  Office  was  funded  at 
$97,938   from  Element  10  for  adronistration.of  education  programs  in  the 
Billings  Area  Region.    During  FY82,  the  Area  Office  was  cut  by  $17,184.  to 
$80,754    to  administer  education  programs  in  the  Billings  area.  However, 
Fort  Peck  Agency's  Higher  Education  Program  is  currently  being  administered 
by  the  Billings  Area  Office  and  the  majority  of  the  $28,135.  budgeted  for 
-Fort  Peck  is  being  utilized  in  the  Billings  Area  Office  for  adninist  ration. 
Thus,  it  appears  that  there  uas  no  cut  made  in  the  Area  Office  as  originally 
intended  by  the  U.S.  Congress, 

H.    SOLUTIONS  TO  THE  PfCBLEM: 

i  » 

1     Bureau  oX  Indian  Affairs  transfer  fhscal  year  1982  administrative 
funds  to  Element  10  for  P.L.  93-638  contracts.    ■  • 

« 

2.    U.S.  Congress  appropriate  sufficient  funds  toSeplace*  Element  10 
*     funds  in  fiscal  year  1983  and  subsequent  fiscal  years  for  P.L.  93-638 
.contracts. 

(  In  conclusion,  if  Element  10  funds  are  not  replaced  by  other  funds,  self-deter- 
mination i.i  a  farce  and  Indian  Tribes  will  not  be  able  to  successfully  develop 
Indian  Education  programs. 


Dr.  HobertfrO.  Swan,  Director  -  ~~7/      (Date ) 

Fort  Belknap  Tribal  Education  Department  ^ 
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NATIONAL  TRIBAL  CHAIRMEN'S  ? 
 ASSOCIATION  

*  Sunt  910  •  1010  Vermont  Avenue.  N.  W,  »  W*ihington.  0.  C,  20005  4949 

*    :         202-  737-7011 


%  Testimony  Of  > 

THE  KATIOHAL  TRI1AL  cA^IUKZN'S  ASSOCIATION 

Presented  to 
The  Senate  Select  Cocalttee  on  Indian  Affelrs 
June  30,  19S2 

On 

The  Implementation  of  the  Indian  Self -Determination 
and  Education  Assistance  Act 


Mr.  Chairmen,  the  National  Tribal  Chairmen's  Aesociation  portion  of  this 
hearing  today  will  focus  on  sajor  points  of  interest.    In  an. effort  to 
keep  our  presentation  to  a  reasonably  short  one  we  will  submi^additional 
comments  in  writing  to  your  Committee  within  a  few -days. 

Plrst,  we  want  to  address  the  drsft  revisions  of  PL  93-638  regulstions. 
In  August  of  1»81  the  Depart»ent  of  the  Interior,  using^PL  95-224  as  the 
authority,  proposed  s  revision  of  existing  "63**  regulations.    The  losrd  of 
Directors  of  KTCA  has  consistently  since  then  opposed  the  implementation  of 
the  new  regulations  on  severel  points. 

A.    They  are  not  convinced  that  PL  95-224  was  intended  to  apply  to 
Indian  tribes  contracting  under  authority  of  PL  93-63S. 

».    They  do  not  a|ree  with  the  SLA  contention  that  changing  contracts  to 
grants  would  benefit  the  tribes  or  solve  operating  difficulties. 
PL  93-631.  the  to-called  Indian  Self-Determination  Act.  represented  to  the 
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tribes  •  clear  mod  unequivocal  statement  and  commitment  by  tb«  United  State* 

to  a  policy  of  aaalatanca  to  tha  tribea  in  a  tanner  approved  by  tha  tribea 

themselves.    After  all,  it  ia  true  that  tha  tribea  assisted  in  tha  development 
i 

of  the  Act  itaalf  and  eubeequently  in  the  writing  of  the  implement lag 

Regulations.     Ve  have  challenged  the  Interior  Solicitor^  memorandum  of 

April  28,  1911,  which  ellowed  PL  95-224  supremacy  and  mandated  revision  of  the 

reguletione.    It  ia  etill  our  contention  that  Interior  ia  wrong,  alaa  why  would 

Section  271.4(h)  be  needed  to  "affirm  supremacy  of  (PL  95^224)"? 

*1  *  ' 

The  use  of  ft  95-224  depends  upon  the  amount  of  federal  involvement  in  tha 

^  CRANT  or  COOPERATIVE  AGREEMENT!,  Tha  tribea  "ahould  be  allowed  to  «aU  the   „  '  * 

choice  between  the  two  for  their  own  benefit.    It  ie  our  thinking  that  the 

.  amaller  tribee  night  prefer  federal  help  in  program  management  or  aoma  other 

way,  and  the  uee  of  a  Cooperative  Agreement  would  enable  them  to  build  up 

their  admin let ret ive  ekilie  and  cepabilitiee.    Section  271.23  leavce  the 

choice  only  to  the^  Comaieaionar. 

Although  the  Aaaletant  Secretary  inforoa  the  tribea  that  the  agency  Superin- 
tendent   will  have  the  authority  to*aPprova  the  grant  application"  thia  ie 
«alaleadlng  to  the  tribee.    It  eubtly  impliee  that  the  agency  cam  apprtve  tha 
grant.    Not  so.    The  regulationa  provide  for  Area  Office  review,  and- possible 
Commissions^1  s  review  before  grant  approval,  J 

Section  271.21. Approval,  merely  says  that  ths  "Bureau"  will  approve  the  grant 

requeet  with  no  mention  of  which  office  would  do*  the  approving.    The  time  frame 
✓ 

for  processing  the  application  doss  not  appear  to  be  sufficiently  streamlined* 

t  * 

In  Section  271.24,  it  aeeas  clear  that  the  Commieeioner  must  still  review  the 
grant  eppllcation  and  a  declination  at  that  level  ie  etill  possible  even  after 
review  at  the  Agency  end  Area  levale.    If  dacllnetion  takes  place  then 
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Technical  AiiUtuce  ie  offered.    Sufficient  TA  ehould  take  pUce  much  earlier 
in  order  to  prevent  declination.  » 

It  would  eeea  prudent  to  us  to  postpone  flnsl  spprovsl  of  tbess  new  regulations 
pending  outcome  of',tbe  proposed  realignment  sines  much  of  the  language  snd 
offlcs  euthority  U  Used  on  pest  1IA  management  etructure. 

In  short,  ths  proposed  new  regulations  srs  vegue,  Inconcluslvs,  end  do  not 
eeem  to  improve  the*  present  *J8  problems  of  implementetioo.    Coasultstlon  snd 
better  planning  need  to  tske  place  before  the  regulstlons  srs  published. 

To  continue,  thsrs  have  been  Inherent  problems  in  contracting  of  tribal 
programs  undsr  "638".   Not  the  least  of  which  is  Contract  Support  Funds. 

Ssction  106H  of  present  regulations  ststss  that  the  1IA  shall  givs  the  tribes 
the*  same  level  of  funding  thst  would  havs  been  necessary  had  the  JIA  operated 
the^program.    This  hss  not  been  ths  cess.    If  1U  is  successful  In  winning 
congrsssional  spprovsl  to  accomplish  the  realignment,  then  ws  recommend  that 
the  »IA  be  required  to  transfer  the  twted  $16  million  savlnge  in  edministre-  . 
tion  to  Contract  Support.    Thie  cetegory  hae  been  ueed  to  pay  contract 
-    Indirect  Coete. 

•A  familiar  etatement  by  the  HA  1»  that  because  of  the  poeelblllty  of  tribal 
retroceeeion  of'a  contrected  program  they  muet  keep  some  funde  In  reeerve  to 
operete  that  program  In  the 'event  of  a  retroceeeion.   Why  caanot  tboee  reeerve 
funde  elso  be  ufed  for^contrect  eupport? 

Contact  Support,  or,  ee  tribes  know  It,  "Indirect  Coite",  hae  been  the  meet 
eerloue  problem  In  contrsct  operetion.    Tribee  were  encoursged  to  e.teblieh  an 
Indirect  Cost  rst.  snd  st  the  highest  ret.  po.eible.    What  we.  not  explained  _ 
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waa  that  •  *launderatandlng  of* Che  Indirect  Cojt  proceaa  coupled  with  the 
allghteat  f lacal  error*  could  lead  to  huge  deficit*,  or  even  bankruptcy. 
The  «1A  an4  *IHS  operation  of  thoae  aeme  program*  were  not  In  the  *ame  danger 
becaua*  federal  agenclea  operate  the\r  program*  at  100  percent  of  operational 
coat,  but  In  general  trlbea_pl?/ratlng  thoae  asm*  prograna  are  held  to  a  max- 
ima amount  which  can  be  uaed  for  administrative  purpoaea  and  to  the  fixed 
Indirect  Coat  rate.  Trlbee  actually  begin, to  loae  money  after  their  aecond 
year  of^operatlon  of  the  contracted  program. 

Other  contractora  auch  aa  States,  Gountlea,  or  even  unlvcraltiea,  have  other 

revenue  which  can  be  uaed  for  Contracj^u^port^if  needed,  whereas  thoae  tribe* 

who  were  100  percent  federally  funded  had  to  alnk  deeper  Into  debt  each  year 

by  a  system  which  ahould  have  never  been  lmpoaed  on  them.  There  le  a  definite 

categorical  difference  between  moat  trlbee  and  other  revenue  producing  entitle* 

For  trlbea  without  income  the  Indirect  Coat  ayetem  guaranteed*  eventual  program 

V  +  9 

failure.  Thle  fact  waa  pointed  out  by  interlora  l.G.  ataff  over  a  year  agoJ>ut 

the  advice  haa  been  conveniently  Ignored. 

Jhe  problem  haa  reached  danger«ua  proportion*,  therefore iNTCA  would  advocate 
that  before  any  new  regulation*  are  Implemented, 

that  corrective  action  be  taken  by  all  concerned,  and  we  would  hold- 
the  Office  of  Management  and  Budget  (who  le  the  architect  of  th'e  f lacal  polic- 
ies for  the  federal  agenclea)  reapooalble  to  take  the  lead  in  thle  taek.  We 
offer  the  following  coaoente  and  recommendatlona  to  thle  honorable  Committee 
and  to  the  Office  of  Management  and  Budget  which  are  apelled  out  on  the  fol- 
lowing page** 

*  » 
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^    Th.  m  Indirect  Co.t  Proc... 

TM  iu.  Interior  Injector  Cen.r.1'.  Off  let.  OH  and  otter  .gencle. 

contract lag  vlth  tribe,  have  diverse  definitions  of  Indirect  cost... 
♦of  vhat  la  included  vlthln  tho.e  co.t.  and  the  p.rcent.g..  of  funda 

•llovable  for  the..    Trib.e,e.  well  t.  1IA  locel  tgency  tteff,  ere 

nov  eccu.to.ed  to  on.  way  of  dealing  vltb  thl.  ao.t  coofu.ing  liana 
/        «nd  wet  We  directly  Involved  In  the  revl.lon  and  In  setting  up  the 

new  cod.,  end'rul..  in  .dvance  of  ectual  Upl-ent.tlon.    They  wet 
be  wde  fully  ev«re  of  Pl.n.  and  ptocedur..  during  the  lntarta  "change- 
over ttae"  ao  that  they  do  not  continue  to  loa.  money  by  contractu* 
due  to  the  oreeent  int.rpretetion  of  Indirect  co.t  r.te.  by  the  gU  and  ^ 
th.  faapettor  Cener.l'.  .udit  t«M.    Specific  time  frama.  «.t  be  ..t  ^ 
out  for  the  .ccompli.hment  of  e*l  taak.  releted  to  th.  revi.lon  of  th. 
638  regulation,  .nd  indirect  co.t  proc...  with  tribe,  directly  Involved 
in  «ach  »tep.  ^ 
KTCA  fully  .upport.  th.  glA'.  realiz.tion  that  both  it.  .t.ff  .nd  th.  cribal  • 
le*d.r.  ««.t  b.  v.11  info»ed  of  chang..  In  th.  FL93-«a  relatione  and 
pacifically  ••  they  rel.t.  w  th.  indir.ct  co.t  proce...   We  th.refor. 
r.co-end  that  the  information  .haring  and  direct  tribal  per  tic  ip.t  Ion  in 
the  pr«-*"PlaieoC»cij0n  P**..  .begin  l***11*"1*' 
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Some  of  the  most  serious  problem  irem 
» 

1.    Notd  for  a  clea,r  dlUinctlon  between  che  Cera  "indirect  coete"  and 
other  accounting  or  management  terms  chec  eomctlmee  have  other  meen- 
lnge,  euch  ee  overhead,  edmlnletratlve  cost,  etc. 

4 

Recommendation:    OKI  leeuc  a  bulletin  or  other  roleeee  that  celle 

% 

attention  to  che  uniquo  moeninc  of  "indirect  coats" 

end  directing  ch.it  all  official  leeuencee  recognize' 

« 

this  uniqueness. 

2.    Contract  Support  vs  Indirect  Costs:  • 

(e)  "  the  majority  of  tribes  have  been  "persuaded"  tfi  negotiate  In- 
direct cost  ratee  In  order  to  obtain  Contrect  Support  Funde. 
This  hae  subjected  the'tribes  to  over-recovery  loeses;  defi- 
ciencies in  other  Federal  agency  program  funding;  and  extenelve 
^end  costly  "rate"  ncgoclntlons,  and  addltlonel  aieellowcd  to^t 
controversies. 

(b)    alio,  trlbee  thst  have  not  elected  to  use  the  direct-Indirect 
costing  approech  do  not  qualify  for  "Contract  Support"  funde 
and  therefore  receive  no  fund*  for  incremental  (Indirect)  cost**, 
ae  provided  for  by  Section  106(£)  of  P.L.  93-635.    Thie  hat  been 
costly  for  these  tribes  since  they  smut  pay  theee  costt  either 
frost  other  tribal  reeourcee,  carry  them  oo  the  books  as  dcfl- 
clte,  or  cprer  them  temporarily  by  Juggling,  accounts  within  the 

^  r 

tribal  accounting  system. 
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Mco— mUtlooi 

a.    Dlacootinue  tha  uae  of  Contract  Support  funde  for  tribal  in- 

dlract  coata  aa-euch. 
»,    0aa  Contract  Support  fuoJa  only  for  actional  coata  to  tha 

trlbaa  f or  iparationa  of  a  program,  which  depend  upod  r.L. 

tranta  for  one-time  caata,  until  auch  Ume  aa  tha  i^t 

*, 

cMt  can  bm  addad  ta  tha  overall  HA  budget. 

Tha  motivation  to  ahlft  a  maxim*  of  coata  fro.  tha  dlract  to  Indl- 
ract  eatargory  to  obtain  a  maxnum  aharo  of  tha  1IA  Contract  Support 
Fund,  not  only  created  an  ever-increeeing  praaaura  on  KA  *o  keep 
increaalng  tha  Contract  Support  Fun*.  It  alao  craatad  greater  prob- 
Ums  for  tba  trlbaa  in  xaletion  to  gronta  and  contracta  (tn  othar 
•  Faderel  Agenda*.    Tha  additional  pfoblema  of  Contract  Support  funding 
to  carry  out  Sactlon  106^>  of  P.I..  «>638.  and  tha  lack  of  clear 
daflnltlona  of  tana,  craated  a  complexity  and  a  confualon  In  mean- 
ing  tha^.  apparently  ^evented  a  dcclaion  on  tho  key  problem. 
lUcommendetlont  * 

a.  Include  funde  for  both  direct  and  indirect  COate  in  all  BIA 
F.L.  93-431  contracte,  and  diacontlnuo  tha  uee  of  eeperete 
funde  for  indirect  coata. 

b.  (or)  If  a  aeparatu  budget  item  for  Contract  Support  la  continued, 
confine  tha  un  of  tha  funda  to  the  "incremental"  coate  incurred 
aa  a  raeult  of  P.L.  •3-M8  correcting  until  euch  time  ee  they 
can  ba  incorporated  in  the  regular  annual  budget  proceee,  and  do 
not  ettempt  to  equate  Contract  Support  to  Indirect  Coata. 
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'4*    Extant  an*  Ssope  of  Tribal  Financial  Loeseet    In  an  effort  to  deter- 
mine tha  approximate  dollar  amount  of  tribal  financial  lofeed,  BIA 
aakad  aach  BIA  Area  Office  to  snbe.1t  data  regarding  tribal  deficien- 
cies for  SO  and  61.    Tha  Information  received  was  far  fro»  • 
complete.    In  handling  the  Indirect  coet  negotiations  using  the  fixed/ 
carry  forward  proceee.  including  the  theoretical  over-recovery,  the 
funding  dlecrepanclee  dleappaar  aach  yeer  aa  they  are  rolled  forward 
into  tha  adjustment  of  tha  new»lnd^rect  cost  rata.    Coneequently,  to 
identify  the  £oaees  or  deflclenclee  requires  a  detailed  reconetructlon 
or  exteneive  aaalyele  of  tha  Account. 
Re coemenda t ion t 

In  order  to  specifically  identify  frikal  financial  loeeee  aa  a  re- 
eult  of  the  Contract  Support/indirect  coet  problems.  BlAauet  laeue 
carefully  constructed  detailed  inetructlone  to  aeeume  that  accurate 
end  complete  data*  can  be  developed  by  tha  tribe*.    Thia  data  ia 
needed  before  any  declalon  can  be  made  with  respect  to  poeelble 
Jegielatlve  or  other  action  nvceaaary  to  remedy  tha  financial  loeeee 
that  have  been  Incurred  by  the  trlbee. 


Recoemendationa  Retarding  BIA  Indirect  Coet  Rate  Proposal  Within  tha 
Revlelon  of  PL93-638  Retuletlone  # 


1.     That  the  BIA  begin  immediately  working  cloeely  with  ell  other  egenclee,' 
and  particularly  with  HHS  (iHS,  ANA) with  whom  trlbee  can  contract  under 
ft  93-63B,  their  respective  Inspector  Cenerale*  Offlcee  and  OKI  staff 
to  eatabllah  a  etanderdlzed  definition  end  laplcmentetion  procees  for 
ed« in let ret  ion  and  management  of  Indirect  coste;  and 


/ 
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2.  That  a  tart  force  of  tribal  comtract  adninietretere  or  managers  be 
•atabliahad,  in  coaptation  witK^tribal  governments,  to  H"^^« 

< directly  la  thia  procees;  end 

3.  that  tha  language  of  tha  reeulting  product- be  generally  understandable 
English  to  facllitati  comprehension  end  eomplianca  at  all  levele,  thus 
facilitating  improved  tribel-egency  communlcetioas  with  r*»*^*  to 

v  contract  and  grants  management,  1 

4.  That  tha  IIA,  In  Joint  consultation  with  all  othar  federal  egeociee 
with  whoa  triba.  can  contract  unatr  PW3-I3I,  identify  with  tribal 
governments  and  IIA  agency  level  contract  off icere  their  specific 

.      g«-eltv  biUdjsi  trainint  needs  for  taking  over  the  management  and 
edalnletratlonof  *3*  centracte  with  the  indirect  coet  mecheniem. 

5.  That  tha  KAr  in  conjunction  with  the  other  federal  agencies,  -develop 
i  aad  inpleaant,  at  the  earliest  poeeible  date,  a  capacity  building. 

mipJei  oroeran  to  meet  tboee  identified  needs  prior  to  rt*  impleaenta- 
tlon  of   the  revised  regulations  for  contracting  activitiee. 

a.     That  the  IIA  and  cooperating  federal  egeneies  identify  specific  budget 
linns -and  funding  ^without  reducing  tribal  progrea  funds)  for  such 
capacity  Welding  training.    Tar  example,  the  IU,  under  131  centracta 
budget,  hat  a .line  itaa  for  "one  tine  start  up  funds". 1  we  recommend 
that  thia  line  itaa  be  revised  and  expanded  if  neceesary  to  include 
s  funde  for  tha  training  and  technical  assietance  needed  by  tribes 
in  planning  and  revising  their  431  contracting  activitiee. 
Kr.  Chairman,  Tha  national  Tribal  Chairmen,'*  Association  will  stand  ready 
aa  always  to  assist  tha  federal  agencies,  and  0KB,  to  addreee  the  problems 
end  J*e  recoemendationa  which  we  have  enumerated  bete  this  morning —  and 
tkanksyou  for  the  opportunity  to  present  this  ts  you  today, 
timer  M.  Seville,  Executive  Director,  tf.T.C.A*  4 
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TESTIMONY  OF 
THE  OGLALA  SIOUX  TRIBAL  COUNCIL 

BEFORE  THE  ! 
*  SENATE  SELECT  COMMITTEE  ON  INDIAN  AFFAIRS* 

REGARDING 

P.L.  93-638,  THE  INDIAN-  SELF-DETERMINATION 

.2? 

AND  EDUCATIONAL  ASSISTANCE  ACT  OF  1^75 

;r 

AUGUST  12,  1982 
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Ogjala  Sioux  Tribe 


»  Mpt.  faw*  OTTO 
II4  1M2 


Woote  WUH»  CoWo.  Ckilzwm 

$m*l9  Soloct  Cowitm  a»  Iotia  Affsirs 

Mr.  C3*1m  «M  WoWrs  of  tW  Covittcc: 

TW  OftUU  lUn  TriWl  Concil  of  tkt  Mm  Zatts  Woomtloo 
lMt«i  U  tW  Smt  of         DdMt.  offrtclttoo  tkt  iffiiflty  to 

WW  «  rf&cUl  (Mtf  UdoJW  U  WtMltkt  WoiUfS  TOt«X«\ 

7W  TriWl  OMdl  ml*  «r*t  eWooo  to  oxyrou  cmco****  io*ret 
for  tW  UMMtl  of  <*r  W,  ftum,  tki^  W  «mltag4  tj 
tw  udt  of  CM&tlH  Ulmm  mnm  of  I«*Uo 

officials  to  TrlM'lmnMrti  o>  wjor  lotftlotivo  octioao  oof 
oMUlotJOtlTf  dmn  tifoctUg         triWf . 

Vt  «%  —iclillr  ooocitiH  ooljr  to  xocoKtly  towr  tW  si*ifico»ct 

2  ^WJteft  Coot  mi  tema  Fwrtri—  •* 

wlxMtlm  mftmcMtlm  Aisi*tooco  Act*  of  J«uar  4,  UTS  (F.l.  tt-*HJ. 

fir TiTbI  ITT   -    TW  mooo  of  tW  Act  WUt  ^•J^^**1" 

ZMUoi  MCSciMtiOB  U  tW  MIKim  Mi  oJoCCttOB  of  tW  XMlW 

yrocooo  Jo«vieo«  cm+ctU  of  tW  faiml  fii  nwwt  ftrj"^** 
*  JoTtT^MMi  tW  JiiiTmmt  of  mm*  rnwcd  •*  tW  Wt« 

woolo;  to  ortooli*  •  FO«roo  of  QJ»Iftoi^oto_oy^,t>to^^«>»; 
7    ttUm  tM  ritkt  of  tooHo*  cititooo  to  cootwl  tWi*  m  oMat  oojl 

UmmmAW  tW  OiUU  flow  TtStToowdl  to  W  tW  wotoffoctivo 
vtkTttilff,  cooMct.  0*4  ooMolttor  frofrom  to*  tW  W^oflt  of 
EEL.  go  tW  cMcoyt  i«  o^rtoj  or  tW  yolo  ftfj^tHWl^ 

£  Ilit  if  tM  oWro  *t»too2t,  *Uo*rooo  idU^ottl*  tW  Moor  of 

MMlifimt  My  Wv»  U  owilot  P«ti;  **  Miiiooo  or  tW  oroooMO 

>        to  o.t.  fS-224., 


K*  AVAIUBDE 
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tW  -sir^mUulwf  effect  tf  F,l»  H-244  I«  cWajiag 
tW  trpee  «f  Mfti  fm  "ceatractf  to  "eeopemivt  ipftt" 
(east  MWiuy)       "  great  s*\   Tide  Is  t  east  fapm— t.   Ia  tae 
put,  cootnctiac  «ff*rt»  irrelred  41  son  sis  I  pnaiaai  vita  taraeicil 
,  Hrwiil,  Ceatrects  Officers f  «W  1m  little  or  eataiat  ekoat  1 
tW  mWi  tf  tW  Of  tali  Sioux  Tribal  run  wet  er  its  coast!  taaats. 
TW  disecssloa  c«tm4  srad  t»c**ic»I  terms  eat  pwcMmi. 

Boa,  w  reel  at  Mmi^*  or  "nw oat"  tTTtas  "ill  lead  to  esj>ertis* 
and  kacwledje  about  rosenritioe,  pTOfbas  esd  peoples  needs. bciof 
provided  1*  M.  15-4JJ  lapleaeetstibn.  TW  only  pitfall  titknev 
strualloUtf  arfthoJ  voold  W  if  t»e  TWri"  systea  would  dials,  ish 
federal  trust  responsibility.  A 

Apia,  we  rtfrtt  m  were  sot  iafozaed  of  tke  sajor  effects  of 

P.L.  t5-B4  m  tW  P.  L.  93*4H  Ceatrects  sad  Profnei  aeaiaistratlea 

of  latiarn  pregraas  altais  tW  IIA  wrt  tke  rnjer  eaeialstnrtiee  caa«es 

to  caasart  tan  massively*  Ve  «fllp  aaavtr,.ararleo  sore  ceaaeats  epos 

poalicstioe  ef  tWse  proposed  ckeagrs  U  tie  Feeerml  lefirtsr.  TW 

Of  LsJ*  Slow  TrtWI  Cornell  taasts  ro»  for  roar  tiae  aal  atteatiaa  in  Y 

tkis  attter. 


.  wsLm  mum 
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..tESOLOJKW  NO*  *2*? 


tammm  o*  the  oglala  sioux  tji*al  coukcil 

V  .  (fe  feincorpor.te*  TriW) 

COftEHp  CHAllKAS. 

Article  TV  -Pc*eri  o£  the  Council,  Section  U  (t)  . 
the  --LTa  Tribal  C?r.f titutirJ  ar:  .-./-law  c  • 


tht  Pine  Ridge  Reservation,  wd 

BEREAS.  the  lurou  of  India  «ai«  "^4"^*^*"" 
iflnVerior  iS  co-itt.d  ^c^t^support  a*  fwd  .  - 

..trial  profras  contacted  Pnblic  la  ?s  » 

meieas  the  otlaln  Sioux  Trial  Council  fir«ly  endorses 
tW  cS«EVp!i^"5t  «d  tSatibal  India,  policy 
"Mia  Self-Doterniation".,  a* 

•  udXEAS  :Pubiic  jWfs-fcrta'5***^  Grat  ■iflrcbqwr-*'  "* 
■  February  3,  197.  requires  chafes  in  the 
Mu oTSdian  AffniS    r.iuI.f4o.»  in  carrying,**  P.L.  93- 
.*§•- responsibilities,  ad 

programs  r  -CV 

C-  E-»-T-I-  F- 1-  C- A-T- 1-  0-  X 


I^i*  undersigned.  Secretary  of  the  0,1.1.  Sioux Jrib*!  Cone" . 
SeTsion'kiT!  on  ra  i"h_  3iy  of  AnfWt.  1912. 

Secretary/^ 

^fflsr  4"-       BEST  COPY  MAILABLE 
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ROCK  POINT  COMMUNITY  SCHQOL ' 

(vw)CHIKL£,  Ai«503'  * 

PHONE  (602)  6594224 
»  October  28,  1982 

* 

Ken  Saith,  Assistant  Secretary 

for  Indian  Affairs  , 
U;S.  Departaent  of  the  Interior 
1951  Constitution  Avenue,  n.W. 
Waahington,  DC  20240  .  • 

*  *  r 

Dear  Secretary  Saith: 

Enclosed  please  find  a  copy  of  our  coaaeata  on  the  propoaed  regulation 
revlaions  to  25  CFX  271  snd  276,  inplementing  tHe  Indian  Self -Determination 
and  Education  Asslstsnce  Act  of  1975,  PL  93-638. 

We  are  totally  oppoaed  to  the  change  from  a  contract  relationship, 
wherein  we  aa  the  contracted  achool  board,  are  fulf 1111ns      the  operational 
level  federal  responsibilities  for  the  education  of  our  children.    We  do  not 
perceive  the  relsttonship  between  the  Congress  snd  Federal  Govemacnt  one 
of  the  "proviaion  0f  aulstance."    By  receiving  granta  under  the  propoaed 
revlaions,  theae  regulationa  auggeat  we  are  "establishing  s  relationship" 
with  the  government.    That  haa  already  been  established,  through  treaty, 
law,  tradition,  hiatory. 

Although  there  are  a  few  ainor  iaproveaents  in  aoae  regulations,  on  s 
whole,  we  believe  there  Is  s  deception  offered  In  these  regulations*  when  no 
aentlon  is  mada  of  the  loaa  of  Ceneral  Services  Adminlitrstion  (CSA) 
services  not>  provided  through  the  BIA  under  41  CFH  14H-70.501  snd  502.  The 
regulations  have  not  been  offered  through  consul tst Ion  with  our  people.  You 
have  not  aought  our  opinion  whether  or  not  any  changes  ware  needed,  aa 
preaently  required  by  regulation. 

We  therefore  requeat  that  our  consent  be  seriously  considered,,  snd  we 
expect  to  see  your  response  to  our  objections.    We  strongly  recoaaend  that 
theae  regulationa  be  withdrawn ,  and  the  lureaucrata  return  to  active  consults- 
tion  sbout  how  the  regs  could  be  improved  so  that  self-determination  can  be, 
actualized.    We  fear  in  accepting  theae  regulations,  we  sre  scccptlng  self- 
termination. 


Respectfully  submitted  by, 
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Abstract  of  Cownti  on  Proposed  Changes  in  25  CF*  271,  276 
Rock*Point  Comunity  School  ^  November,  1982 

ThaRock  Point  Cotouaity  School  Board  object*  .vehemently  to  the  proposed 
changes  in  the  PL  93-638  grafltYegiilations  for *th«t  following  reasons: 

1.     The  changes  are  not  required  by  PL  95-224.    And  even  if  they  were  required, 
the  Bureau  baa  requested  waiver  authority  to  disaias  this  law.    I*  is  a  Bureau 
initiative  and  not  one  of  the  Indian  peoples  affected. 

2.,    Mo  conaultatlon,  acquired  by  present  regulationa,  has.  taken  place. 
Indiana  have  indicated  for  two  years  there  Is  no  need  to  make  the  changea  that 
are  proposed.    We  have  not  been  listened  to* 


3.  With  the  loss  of  41  CFR  14H-70  contracting  regulations,  contractors  will 

r 

lose  the  prlvlledge  of  using  G.S.A.  serviW  wiu  Mtta«  *  significantly 

Increase  In  contract  operation  costs  for  serVt^ea,  especially  vehlclea  for 
operating  day  schools  (in  support  of  Bureau  policy  recommending  day  school 
operations.)  t 

4.  Contractors  will  lose  the  benefits  and  protections  found  under "the 

» 

Contracts  Disputes  Act  of  1978,  not  applicable  to  grantees  of  the  federal 
*  jovcrrMcnt. 

5.  Significant* changes  In  the  regs  require  additional  adminiatrative  effort 

by  contractors  to  meet  unlimited  demands  of  bureaucrats  who  have  the  most  to 

ft 

lose  when  Bureau  program  are  granted  awiy.fro«  Agency  and  Area,  off  ices. 

\ 


9 
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6.  ThaBureau  proposes  to  utilize  0MB  Circulars  A-102  sad  A-87*as  esscntisl 
Vant  docuoentsj  both  can  be  aaended  with  Indian  review  and  Input,  contrsry 

to  the  provision*  of  the  Act  Itsslf. 

r  &  *« 

> 

7.  The  powers  snd  authorltlea  of  local  BIA  line  officers  la  Increased,  without 
Procedural  protec£i*n\  contrary  to  tha  repeated  recosoendetions  of  the  G.A.O. 
which  has  Indicated  that  tha  conflict-of-interest  potential  within  the  Bureau 

is  too  stronf  for  local  Bureau,  officials  to  overcome. 

8.  The  chanfe  to  (rants  la  a  change  in  basic  federal  polic>  towsrd  Indian 
peoples,  vherain  providin,  "assistance"  throufh  (rants  will  "eatabliah  relation- 
ships"  between  tha  federal  lovarnaent  .nd  Indians.    The  relationship  between 
the  federal  jovarnaent  is  already  established  in  history,  laws  and*  federal" 
policies.    Ve  cannot  accept  tha  proposed  cbant.es  that  nay  undo  hundreds  of 'years 
of  federal  responsibility  to  Indians.    Ve  aea  the  reviaion"  as  a  propoaed  "self- 
teraination"  regulation. 

<  r 

9.  Tha  Bureau  proposes  to  establiah  specific  criteria  fo'r  new  school  starts 
that  would  sake  applications  for  operating  Indian  achools  such  sore  difficult. 
There  are  no  proputH'f e^lrUtions  for  rtew  law-snd-'order  sUrta,  new  sdult 
education  starts,  new  coaaunity- con  tr  oiled -colle*,e  starta,  etc.    Thia  is  clearly 
an  attempt  to  discourse*  tribes  fToa  oparatinj  achoola. 

10.  The  Bureau  has  been  severely  criticised  by  the  cJa.O.  and  the  Interior 
Inspector  CenSrel  on  Bureau  sutnaitcaent  of  638'  contracta.    Tha  results  appear 
.to.be:    panalUa  those  Indians  for  BIA  sdstakea  and  errors. 
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XI.   The  Bureau  h.e  W  proposed  •  .olution  to  the  lonj-ruaaint  proble.  of 
indirect  coete  end  oviheed  «*penee.  for  contr.ctor./srantee..    The  Bureau 
hat  receiydf  policy  reconaeodttione  over  tht  paat  year*  and  ha*  failed  to' 
*ddre**  on*  *ub.tantial  indirect  co.t  l*«u.  in  theee  retulat*one.    Thit  U  ♦ 
k  &  ..auaed  to  be  intentional.  *We  fear  the  .olution  vill  be  impo.ed  Hpon  contractor, 
without  review  and  input,  much,.,  thee,  regulation,  have  been  impo.ed. 

*  *  * 

IX.    The  regulation.  •»  publl.hed  a»  carefully  conducted  not  to  inform 

the  reader  of  .lgnlflcnc  change.,  deletion.,  revf.lon.  to  the  pre»ent  r.gulatlou.. 
No  -ention  U  Ud.  th.t  under  gr.nt.  tndl.n  organisation,  will  lo..  G.S.A.  notor 
pool'.crvlee,.    T*re  .re  no  expanatory  eo-ent.  to  indicate  why  .ny  p.rtipul.r 
/  chang.  u  Propo.ed.    We  .r.  kept  In  the  d.rk,  while  Centr.l'of f le.  bur.«uer.t£ 
«»"lpul.t.  feder.l  policy  to  control,  .nd  donLate  Indian  .ff.lr..  Otherigcncle.. 
often  wll^off.r  .xpLnatlona,  to  cl.rify.  l..ue.;  th.  Bureau  intend.  <^fu.e 
end  keep  setter,  under  cover. 


429 

Rock  Folnt  Coaaunity  School  Coaaenta  on  25  CFR  271,  276 

REF:  •FR  p.  40326,  Col.  1,  Suwry: 

The  Federal  Grant  and  Cooperative  Agreeaent  Act  require* 
r      that  granta  or  cooperative  agteeaenta  be  uaed  jto  admlniater 
prograaa  in  vhich  the  rclationahip  between  the  Federal  Agency 
and  the  recipient  ia  one  of  aaaiatancc. 

JXXMMEHT:    The  poaition  of  the  Bureau  and  Interior  that  PL  95-224  require* 

the  uae  of  grant*  rather  than  contract a  la  extreacly  difficult  to  under- 

atand.    PL,  95-224  clearly  at*  tea:  •  ^ 

No tvitha tending  any  other  provlalona  of  lav,  each  executive 
agency  authorized  by  lav  to  enter  into  contracta,  .granta,  or 
'cooperative  agreements  or  alailar  arraageacuta....(eaphaaia 
added)  -  s 

There  ia  clearly  a  proviaion  of  lav  that  control*  aelf-deteraination 

activitiea  of  Indian  peoplea:    PL  93-638..  InSec.  102,  the  Secretary  of 

the  Interior  ia  directed  to  contract  vith  Indiana  for  programs  they  vlah 

t  • 
to  directly  qperate.    Sec.  104  of  the  Act  provide*  the  authority  of  iaaulng 

granta.    The  Congreaa  aav  the  clear  aeparatlon  of  authoriti*** 

In  addition,  the  fact  that  the  Dept.  of  Health  and  Hunan  Services  had 

decided  not  to  aaend  ita  regulation*  lapleaentlng  the  aaae  Act  atrongly 
Suggests  tjvat  the  deciaion  of  Interior  to  aatys  thia  change  ia  arbitrary  and 

caprlcloua.  \ 
Furtheraore,  preaent  regulation  25  CFR  271.3  directa  the  Secretary  to  * 

conault  vith  Jndian  tribea^  national  and  regional  Indian  organize tiona  "about 

the  need  for  reviaion  or  aoendaent"  an  activity  that  haa  not  been  perforacd; 

thia  deciaion  ia  aiaply  a  trauaatic  policy  change  by  tttc  preaent  adainiatration 

to  terminate  the  federal  responsibility  to  care  for  Indian  peoplea. 
« 

RECOMMENDATION;    That  these  propoacd  rulea  be  vithdravn,  and  the  Bureau  * 

r 

initiate  dialogue,  per  271.3  vith  Indian  peoplea  about  the  need  to  aaend  the 
Indian  (i.e.,  not  1IA)  Self-DcterainatiOn  Act. 
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RET:    FR  f .  40326,  Summary,  1st  -column,  Supplementary  Information 

It  (PL  95-224)  provide*  that  a  contract  b»  used  only  when 
the  principle  purpose  of  the  relstlpnshlp  Is  the  acqulaltlon 
of  propsrty  or  services  for  the  diSeW benefit  or  use  by  the 
Tedersl  government*.      .  ^ 


COttlENT.    The  reletlonsblp  between  the  federel  government  end  Indian  peoples 
Is  hlstorlcslly  unique^  In  nature,  end  has  been  viewed  by  the  Congress  ss 
such.    In  feet,  vhsn  t&  federel  government  Contracte  with  e  trlbel  ^ 
orgenlretlon  to  heve  performed  such  eervlcee  the  Bureeu  would  otherwlee 
perform,  the  government  Is  purchasing  those  Indlsn  people's  eervlcee  cc  c 
direct  benefit  to  the  government.    It  relieves  the  government  of  operetlonal 
reeponelblllty  o,f  auch  contracted  programs.    The  Bureau  Is  buying  the 
ssrvlfee  of  a  contract  school  bosrd  to  educate,  on  behalf  of  the  government. 
Indlsn  children  who  would  otherwlee  be  served  by  the  Bureau. 

< 

In  like  feehlon,  the  uee  of  grent  lnstrumcntc  Is  warranted  when  the 

government  will  provide  assistance  to  receiving  pert lee.    4n  "eeeletence 

relationship"  Is  not  ,ths  trsdltlonally  and  hlatorlcclly  perceived  relet ionahip 

between  the  Federel  government  end  Indian  net lone.    The  conclusion  to  the 

ergumente  that  the  Bureeu  le  aaalatlng  Indian  peoplee  cen  only  be  that "of  ' 

termination*  when  eeeletence  le  no  longer  available  to  be  provided. 
m  1 

RECOMMENDATION.    That  contracte  be  conaldared  the  Instrument  of  choice  when 
implementing  the  Xndlen  Self-Determlnetlon  Act. 
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REF:  Revised  Sec.  271.1(e) 


The  purpose  qt  the  regulations  in  this  pert  is  to  set  forth  the 
procedure*  for  the  application  end  everd  end  edainistretlon  of 
grants  under  Sec.  102  of  the  Indian  Self-Deteralnetion  Act*  » 


COMMENT:    This  is  e  contradiction,  es  noted  eerlier.    Sec.  102  of  Che  Act 
cleerly  stetes  in  distinction. with  Sec.  104  of  the  Act,  that  the  lureau  will 
contract  with  Indian  peoples. 

RECOMMENDATION.    That  present  271.1(e)  be  left  intact,  «od  the  tens  contract 

be  used  in  piece  of  grant.    The  present  regulation  clearly  distinguishes  between 

contrects  end  grant*,  end  the  intent  of  the  Act  end  of  Congress.  Cf.  271.1(b). 


Rock  Point  Community  School  Comments  on  25  CFR  271,  276 


RJEF.  Revised   .271.1(c)(3)    Nothing  in  these  regulations  shall  be  construed  as: 

/  (1)  *** 

(2)  ***  * 

(3)  Pcraitting  significant  reduction  in  services  in  services  to 
Indian  peoples  es  a  result  of  this  Part.      i  * 


ts,  as  wc\l 


COMMENT:    It  will  be  cleat ly  shown  in  the  following  comments,  as  well  in  those 
comments  submitted  b/  Indiana  elsewhere  that  t^heSc  revised  regulations  will 
significantly  reduce  services,  and  cause  further  decay  between  the  government 
and  Indian  pc^fces.    This  proposed  rule  is  initiating  direct*  action  to 
terminate  federal  rcspooeibllit^y  to  Indiene. 

RECOMMENDATION.    As  recommended  elecwhere,  these  proposed  rules  be  withdrawn 
'  and  meaningful  consultation  between  the  Bureau  and  Indians  affected  hy 
PL  93-638  be  started; 
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KEF:     Revised  271.2(d)  "Cowries  ionsr"  mesas     .  .  . 

COMMENT:  We  .ere  under  the  impression  thst  ths  position  of  Commissioncj  is 
nO  longer  operative.    If  thie  is^so»  thie  term  ehould  be  deleted. 


REF:    Revised  217. 2(p)  "Grent"  mesne  en  inetrument  of  ewerd  in  which  eubeterttiel 
involvement  in  not  enticipeted,  eetebliehin^  s  reletionehip  .  .  .  . 

217. 2(q)    "Cooperetive  Agreement"  mesne  en  inetrument  of  ewerd 
estsblishine  a  relationship  ■.  .  .  . 

COMMENT:    soth^of  theee  terms  ee  ueed  indiceted  Chst  in  the  ieeuence  of  the 
grsnt  or  cooperetive  sgreement  (CA)  e  reletionship  is  eetebliehcd.    The  logicel 
conctueion  vould  necessarily  be  thst  where  there  ie  no  grsnt  or  CA,  there  ie 
no  relationehip!    And  yet,  the  Bureau  ie  reeponsible  for  such  aervicea^to 
Indien  peoplea  aa  demanded  by  lew  end  Congreeeional  action.    The  implication 
eppeere  to  be  thst  when  e  grent  or  CA  once  ieeUed  end  letcr'no  longer  axiata, 
the  reletionehip  to  Indian  peoplee  will  oleo  eveporete.    The  relationehip  is 
made  dependent  upon  the 'availability  of  »;,*«nt  of  CA. 

Note  well,  however,  thet  the  definition  of  "contract  under  Rovieed  271.2(e) 
does  not  provide  for  the  "eetebliehment  of  e  reletionehip."    It  eioply  atete* 
that  a  contract  is 'an  instrument  of  award.    We  argue  ttiat  the  federal  is,  in 
feet,  purchaaing  the  eervicee  of  e  contractor  for  the  direct  use  of  the  government. 
We  are  performing  a  eervice  thet  is  the  federal  government^  responsibility. 
Therefore,  e  contract  is  the  appropriate  inetrument  under  PL  93-638. 

.     .   ;. .    . . 

RECOHMEIidATJON:    thet  both  terme  be  removed  from  the  text  ee  inappropriate  in 
the  implementation  under  Sec.  102  of  PL  93-638. 
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REF:    Present  271. 2(k)    Re-contracting,  deleted 

COMMENT:      It  is  unclear  to  us  how  these  regulations  propose  to  handle 
multi-year  grant  awards.    Subsequent  regulation  271.22.    "Continuation  Grants" 
appears  to  replace  "Re-contracting."    But  ve  are  not  provided  with  direction 
on "what  happens  in  the  2nd  and  3rd  years  of  a  aulti-year  grant. 

> 

RECOMMEND AT ION .    That  clear  directions  be  provided  for  grant  continuations  of  \ 
t 

multi-year  grant,  and  grant  renewals  for  grants  subsequent  to  an  initial  grant. 
R  ?7 1 . 22  should  be  re-named:    Grant  Renewal;  and  a  separate  instruction  be 
given  called  "continuation  grants"  for  nulti-year  grants. 


c 

REF:    Present  271. 2(j)  Previously  private  school,  deleted 
\ 

COMMENT.    The  Bureau  provide*  no  explanation  for  the  deletion  of  the  term 
"previously  private  school".    Does  the  Bureau  intend  to  eliminate  the 
eligibility  of  previous  private  schools  from  participation  In  the  Bureau' a 
self- termination  grants? 

RECOMMENDATION:    The  term  be  left  in  the  regs  as  presently  *issued . 


t 


•  * '  $38 
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R£P:    Pretent    271.2(d)    Business  related  function,  deleted  ■> 

Present  271. 2(q)    Tribal  governoent  function,  deleted  * 

t 

,<  COMMENT:    Both  of  these  above  teroa  are  presently  conaidered  significant  ^ 
to  have  once^been  a  part  pf  ths  regulation*.    Their  reooval'  cannot  but  be 
aeen  aa  a  ■•an.  to  confute  Utuaa  and  idaat  about  what  functions  tribes 
can  contract  for  under  the  Act.    To  reawve  thea  it  to  reaove  the  eligibility 
of  these  functions  froor  the  preview  of  contractability  under  the  Act. 

RECOMMENDATION:    That  these  two  def initions> be  kept  in  the  definition 
section  of  the  r,sgs  is  ii.   >(  4 


tZTi    Revised  271.3    Rsvision  or  aoendnent  of  regulations 

(a)    Consult  with  Indian  tribss  and  national  aifti  regional 
-oriani^ons  tq  the  extent  pr.cticabl.'and  consider  their 
views  in  prsparing  the  proposed  revision  or  aasndnent. 


COMMENT:  *  This  language  dslstes  languags  prssently  found  in  this  section: 

.  about  ths  nsed  for  revision  or  aoandnsnt  ... 
Although  this  is  Uwi  critical  than  oth.r  issue,  in  th.se  regs,  we  s.e  no 
v*alu.  in  d.l.tin,  th.  obligation  thst  th.  Bureau  .hould  consid.r  Indian  view, 
in  wh.th.r  or 'not  th.  reg.  .hould  be  revi.ed  at  .U.    Significant  Indian  inj^ 
ha.  already  b.en  of f.red  to  the  BZA  .ugg..tlng  that  th..e  reg.  M  be  attended 

*    ot  revised.  / 

Sub..,u«nt  c.guUtion  271.3(.)  .t.t..  th.t  th.  S.cr.wry  .tall  «nuaUy 
'   consult  with  th.  .—^roap.  .bot  the  M*d  to  r«l..  or  -end.    W.  know  of 
no  .ctlon.  of  th.  MA  that  «*«  *U  r.qulrcnt.    Th.r.'  ta.  b..n  no 
coo.ult.tloo  with  tUion.1  trlb.1  ou.olt.tlon.  on  th...  lttuu. 

Th.  Probl«  11..  oot  o.c..«rlly  la  tlVr.juUtlon,  but  In  obtaining  f 
Bur«.u  co^>ll»nc.  with  th.lr  own  -ngulatloM. 
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REP:    Present  regulation  271.4(f).  deleted  in  the  revision 

■  ♦ 

Contracting  is  one  of  several  oechanla&s  by  which  Indian  tribes 
can  exercise  their  right  to  plan,  conduct,  sod  adalnlster 
prograas  or  portions  thereof  which  the  Sec  re  fry  is  authorized 
to  adalnlster  £or  the  benoflt  of  Indiana  ....  (etaphasla  added) 


COMMENT:    We^underatand  why  the  tern  contracting  could  be  deleted,  but  fail 

to  aee  the  deletion  of  the  concept  aa  underacored  above,    thia  present  re* 

strongly  indicated  that  the  Bureau  is  authorized  by  the  Congr«aa„.to  perforo 

certain  aervicea.  wThis  is  not  ssslstance.    This  is  federsl  responsibility. 

*  ■  v 

The  deletion  of  the  concept  is  suggestive  that  the  Bureau  intends  to  terminate, 

through  grants,  their  ooral  snd  legal  responsibility  to  Indian  people*. 

RECOMMENDATION:    That  thia  tern  be  studied  and  considered  by  the  Bureau 
aa  further  evidence  that  there  la  federal  responsibility  to  Indian  peoples, 
not  ocrely  aaalatance  to  people,  and  that  the  Bureau  withdraw  the  preaent 
draft  of  the  grant  rega. 


,  -4 
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REF:    271.4(f)  New  Regulation 

It  it  che  policy  of  che  Bureau  co  award  funds  for  direcc  and 
indirect  coses  far  francs  swarded  under  this  pare. 


COMMENT:    It  ousc  be  sdoired  chat  che  Bureau  has  a  policy  co  eward  funds 

for  indirecc  coses.    However,  che  pssc  few  yesrs  have  shown  che  Bureau  co 

be  incompetent  in  che  estimation  and  adtainiscrscion  of  che  Indian  Contract 

Support  Funds.    This  policy  statement  notwithstanding*  it  is  extrcwely 

difficult ,  and  sonetioes  impossible  to  obtain  any  indirect  costs  funds  from  the 

Bureau,  forcing  many  schools  and  tribes  into  severe  under-rccovery  situations, 

and  becooing  written  up  ss  incompetent  fiscal  aanagers. 

The  aore  serious  objection  here  is  that  there  is  no  further  discussion 

in  the  regulations  about  indirect  costs.    Revised  271.43  is  labelled  "Direct 

and  Indirect  Costs,"  yet  fails  to  sddrcss  one  point  on  indirect  costsj 

The  intent  is  clcsr.    che  Bureau  will  re-publish  chese  regs  as  a  final 

rule,  wich  *hc  inclusiun  of  new  Bureau  policies  and  regulations  on  indirecc 

coses  which .wili  not  receive  che  same  review  as  this  issuance  of  the  rsvisions. 

Wa  suspect  that  nugat ivciy-charged  indirecc  cose  rcga  will  be  developed  and 

published  as  final,  without  Indisn  input,  review,  or  consultation, 
i 

RECOMMENDATION;    That  che  BIA  coordinate  itself  wich  ics  previous  reports  on 
indirect  cost*  Uf.  Awpric.m  Indi.in  I-iw  tenter's  3/82  rupont  th.it  rocomoond* 
che  supination  of  the  cersi  indirecc  costs')  (  and  publish  for  cotataancs  sny  further 
rccocusendacions  or  politic*  Uuit  it  proposes  co  adopc  for  a  60  day  period  prior 
to  finalization  as  a  Inderal  regulation. 
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*lTi    Frestnt  regulation  271.4(g) ,  deleted 

Contrectiag  by  Its  very  nature  placed,  Bureau  officials  la  the 
dual  position  of  assisting  Indian  tribes,  in  oany  instances, 
by  furnishing  technical  assistance  in  preperetion  of  contrect 
proposals  and  of  carrying  out  their  fiacal  and  adainiatretive 
responsibilities  es  officials  of  the  "federal  Covernacnt.  It 
is  recognized  that  very  often  these  two  positions  ere  in 
opposition  to  each  other.  ... 


COMMENT:    By  deleting  thie  provision,  the  Bureau  now  oust  he  suggesting 

thet  It  will  no  longer  feel  the  conflict  of  granting  eway  its  progress,  funds, 

i 

^snd  authorities  to  Indiana,  while  that  conflict  existed  under  the  contracting 
^authority  of  the  Act.    Thie  Is  simply  not  credible. 

Although  It  would  eppear  that  Increaelng  the  authority . of  local 
BIA  adminietretors  night  suggest  e  better  coaaunication  between  grentee  end 
the  BIA,  the  reality  of  the  systea  clearly  would  not  provide  for  thla  benefit, 
•a.     There  la  a  confllcc>of  Interest  in  BIA  employees  contrectlng  out  to 

Indian  organ iz at iona  Its  progress,  when  the  loes  of  jobs,  funds,  power' 
end  Influence  will  be  realized.    Thla  has  been  highlighted  in  severel 
G.A.O.  eudlt  reports  on  the  BIA's  implementation  of  PL  93*638.  Tha 
reader  should  confer  the  following: 

-"Tha  Indian  Self  Determination  Act—  Many  Ohsteclas  Rcaain" 
(3/1/78) 

-"Still  No  Progress  In  laplcaentlng  Controls  Over  Contracts  and 
CranU(Vith  Indians"  (9/10/81) 

Brlefjp,  we  quote  froa  this  latter  report  the  following: 

The  Situation  (laplcaentlng  PL  93-638)  presents  e  dllcaaa 
or  Inherent  conflict  for  BIA  employees  who,  If  they  ere 
successful  la  laplcaentlng  self-determination,  may  well  he 
ellalnatlng  their  own  johs#    Therefore,  It  is  not  in 
the  BIA  employees'  hest  interest  to  encoUrege  tribes 
to  use  self-determination  contracts  since  by  doing 
so  they  may  be  putting  themselves  out  of  e  job. 
(9/10/81,  p.  27) 


We,  at  the  local  level,  therefore  tee  that  in  providing  Agency  ttnd 
Area  line  officer*  with  additional  authority  to  decline  grant*,  and  to  u»e 
the  ambiguities  in  regulatory  language  at  noted  above  at  their  discretion, 
tribal  organizations  will  undoubtedly  continue  td  suffer  from  the  Bureau's 
reluctance  to  "cut  itself  off."    The  G.A.O.  had  recoomended  that  a  separate 
office  be  established  to  assist  tribes  in  taking  oyer  Bureau  pr&grams, 
because  Bureau  officials  had  continued  to  do  such  a  poopKjob  in  contracting 
itself  out  in  the' first  place. 

b.     The  Bureau  is  presently  not  staffed  or  trained  to  handle  the 

committcacnts' and  responsibilities  demanded  by  PL  93-638  and  its 
regulations  under  the  present  system.    This  is  not  only  reflected 
in  the  experience  of  many  Indian  contractors,  as  testimony  to  this 
cownittce  has  indicated,  but  *lso  in  the  G.A.O.  reports  listed  above, 
and  additionally  in  the  Bureau's  "Indirect  Cost  Report"  prepared  by 
the  American  Indian  Lav  Center  (Kay,  1981).    There  were  at  leaat  nine 
specific  reccaoendations  in  that  report  that  the  BIA  get  itself  trained 
to  provide  accurate  information,  technical  assistance,  and  to  clarify 
the  mens  that  has  developed  over  indirect  c<rsts  (see  the  second  part 
of  this  testimony,  following.)    'Even  though  chc  present  regs  have  been 
operative  for  mote  than  six  yeara,  the  Bureau  has  not  developed  the 
expertise  to  do^no  Job  right.    Many  tribal  organization*  arc  reluctant 
to  request  BIA  technical  assistance,  becauac  of  the  incptnass,  inadequacy 
,m<l  erroneous  advJcc  tjut  comes  from  BIA  field  ami  central  offica  staff. 
It  is  abusing,  and  at  th*t  tame  tine  discouraging*  to  read  of  the  BIA's 
pride  In  now  offering  prc-applicat/on  TA  undor  thesa  proposed  jjrjnt 
regs,  when  their  performance  ha*  been  so  inadequate  in  the  past. 


439 

v      Should  the  BIA  be  allowed  to  implement  these  grant  regulations,  ve 
predict  the  BIA  will  proliferate  its  personnel  and  resources  to  meet 
these  additional  adDiniatratlve  needs  within  itself,  absorbing  funds 
earmarked  for  Indians,  rather  than  making  then  available  for  additional 
contract  support  funding  or  for  implementing  new  Indian  progress. 
In  its  introductory  remarks,  (cf.  FR  9/13/82,  p.  40326),  the  Bureau 

fully  acknowledges  that  it  **  Increasing. the  authorities  of  the  Area  and 

Agency  officials,       .  .  to  permit  oore  decision-making  et  field  offices.  . 

than  presently  exists.    This  is  coapletsly  contrsry  to  the  G.A.O.  reports  which. 

indicates  that  there  has  been  too  much  abuse  of  discretion  at  the  field  office 

level.  * 

RECOMMENTI0N.    That  the  authorities  and  responsibilities  of  field  office 

personnel  of  the  Bureau  be  reduced  and.  not  increased,  and  that  the  prea'ent 

language  be  amended  to  change  only  the  word  contrscting  to  granting.,  ss  follows; 

Granting  by  its  very  nature  plscss  Bureau  officials  In 
the  dual  position  .... 

REF:    Present  regulation  271.4(h),  Eligibility  Criteria  deletsd 

COMMENT.    We  arc  provided  no  guidance  why  this  regulation  was  not  amended, 
rather  than  bsing  dslsted.    In  so  deleting,  the  Bureau  weakens  the  available 
guidance  regarding  whai;  programs  can  be  awarded  grants.    Combined  with  the 
deletions  of  present  regulations  271.2(d),  (J),  snd  (q),  we  intsrprst  that 
the  Bureau  is  Intending  to  reduce  initiativea  of  Indian  peoples  to  fulfill 
the  intent  of  PL  93*638.    With,  ell  the  "talk"  by  Bureau  staff  sbout  encouraging 
sslf -determination,  ws  see  littls  svidence  in  the  rega,  changes  that  supports 
that  tslk.  ,v 
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REF:    Revised  271.4(h) 

In  any  conflict. between  the  Act  and  these  *or  other  regulations, 
the  Act  ahell  prevail.  . 
»» 

V  .  , 

COMMENT:    A  wise  regulation.    He  wonder  why  It  la  not  heeded  in  thia  very 
aet  of  revisions.    The  whole  notion  of  receiving  grants  and  assistance  to 
Indian  peoples  is  contrary  to  the  letter  and  apirit  of  the  Act!    The  Act 
directs  the  Secretsry  to  contract -and  grsn*  fureau  programs.    These  revisions 
change  the  intent  of  Congre^a^ 

RECOMMENDATION :    Tnst  the  Bureau  follow  this  good  policy  stateoent  and  with 
draw  this  present  set  of  regulations,  snd  aaend  the  exiating  regulations  upon 
^onsultstion  with  sffected  Indian  peoplea. 
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KT:    Revised  271.4(1) 


t 

The  Comiseioner  nay  waive  any  provisions  of  grant  law*  or 
regulations  which  he  determines  art,  not  appropriate  for  the 
purpose  of  the  |r*nt  involved  or  art  Inconsistent  with  the 
provisions  of  the  Act. 


COMMENT:    We  are  unaware  of  any  regulatory  authority  in  any  other  agency 
that  provides  to  an  agency  staff  officer  unilateral  authority  to  waive 
Congressional  laws  and  regulations  under  such  other  agencies.    ,Wc  are  shocked 

4 

that  the  Bureau  could  propose  such  wide-ranging  powers.    Present  authority 
to  waive  rcKulatloifs  Is  found  In  Present  271.51,  and  applied  only  to  federal 
contracting  laws  and  regulations,  as  specified  In  41  CFR  14H-70. 

There  is  no  guarantee  provided  that  any  waivers  exercised  by  the 
Commissioner  would  ba  aade  for  the  benefit  of  the  Indian  organisations  affected. 
This  proposed  authority  could  be  invoked  by  a  Bureau  official  to  trio  back 
procedural  protection  presently  found  In  the  rules,. and  make  available 
unllmlted^dlscrotlonary  authority  to  impose  any  rule  on  a  grantee  whatsoever. 
All  of  0MB  C.  A-102  could  be  waived,  and  separate  instructions  could  be  mandated 
on  grantees,  with  the  possibility  of  no  recourse.    Could  not  the  hearing  and 
appeals  regulations  be  waived  If  the  Commissioner  felt  that  this  would  not  be 
supportive  of  the  Bureau's  need  to* control  Indian  programs?  * 

Furthermore,  we  see  a  conscious  effort  of  the  authors  of  these  regulations 

i 

to  Intentionally  deceive  and  mislead  the  Indian  constituency  which  Kb  uffectcd 
by  ttifcsa  changes.    If,  in  fact,  the  Bureau  is  requesting  unlimited  waiver 
authority  to  waive  laws  and  regulations  that  do  not  serve  the  purposes  of  the 
Act,  we  demand  to  know  why  PL  95*224  hat  noRbecn  waived  already!    The  Bureau 
has  argued  In  the  regulations,  and  to  the  Congress  that  "we  have^tp  make  this 
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change."  PL  95-224  MrequireaM  that  wt  change  to  grants.  Yet  with  the  waiver 
authority  requested,  95-224  could  alao  be  eaaily  dianiaaed  aa  not  fulfilling, 
the  purpose  of  the  Act.    But  thia  haa  not  been  done. 

RECOMMENDATION:    That  the  following  language  be  substituted  for  the  above 
revision: 

The  Coaoiasioner  nay  waive  any  proviaion  of  theae 
regulations  upon  the  request  of  an  Indian  grantee  or 
applicant  which  a?e  "considered  by,  the  Conaiaaioner  and 
applicant / grantee  not  appropriate  to  aelf-dete*ainatlon 
initiatives  or  are  inconaiatent  with  the  proviaiona  pf  the 
Act. 


...  ■.;    '  •  V 
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REF:    Revised,  271.12(a)(4)    Operation  of  or  services  provided  by 

previously  private  schools.  Additional  criteria  for  grantable 
new  school  starts  and  program  expansions  are  given  in  S  271.71 
through  271.75. 


COMMENT.    We  saw  earlier  that  the  definition  of  a  previously  privats^school 
was  eliminated  in  this  draft  of  proposed  changaa.    With  the  inclusion  here, 
we  return  confused  why  previously  private  schools  are  no  longer1  defined 
in'  271.2. 

The  referenca  to  the  new  school  starts  and  progrea  expansions  ahould  be* 
deleted  here.    Cf.  later  comments  on  these  regulations.    These  regulations 
should  not  be  aade  a  part  of  the  granting  authority  regulations  but  should 
be  entered  into  the  revision  of  25  CFR  31h  regulations  regarding  education. 
Nevarthelasa,  it  is  not  essential  that  the  "lead  tide'*  required  in  the  Revised 
271.71  *  .75  arc  really  required  et  all.    For  example,  the  Bureau  maintains  a 
separete  pot  of  money  to  pay  for  the  repelr  end  maintenance  Costs  for  new  BIA 
school^  and  buildinge  that  have  not  oeen  made  a  part  of  the  annual  budget 
appropriation  cycle.    In  the  Navajo  Area,  severel  new  BIA-opereted  school 
bulldings/inetitutlonal  buildings  received,  separete  M  &  0  funding  from  funds 
ellocetcd  specif ically_jncj>u  11  dings  not  a  pert  of  the  cycle.    The  lureeu 
could,  therefore,  program  a  separata  fund  to  account  for  the  costs  of  new 
schools  not  previously  part  of  the  budget  cycle;  funds  unused  at  yaar'a  and 
could  be  returned  to  the  Treasury,  or  carried  forwaid    and  of fact  against  the 
subsequent-dear's  budget  needs.    Although  this  suggeationa  in  mora  appropriately 
a  comment  on  K  271.71,  we  add  it  tare  for  emphasis. 
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*   REF:    Revised  271.12(s)  Tribal  organizations  are  entitled  to  receive 

grsnts  fropi  the  Bureau  to  plan,  conduct,  redesign  and  sdalnister 
sll  or  parts  of  any  progrsa.  .  .  . 

COMMENT:    We  conaend  the  vBureau  for  sdding  the  tern  redesign  to  this 
regulation,  without  adding  provisos  for  the  need  for  wsivsrs  on  the  psrt 
of  the  Bureau  for  sn  Indian  orgsnization  to  rsdesign  s  formerly  Buresu 
Vrogran. 

REF:    Revised  271.12(a)(5) 

Alteration  and  repair  of  Buroou  property  in  direct  support 
of  a  granted  prograa.  .Individual  construction  and  design 
projects  are  not  grsntablc  under  TITLE  I  of*  the  Act. 

COMMENT:    This  revision  adds  the  word  Bureau  before  property,  indicating 
that  altcrstion  awl  repair  grants  will  not  be  Bade  availabic  to  previously 
privste  schools,  although  the  intent  of^ngrtss  has  consistently  been  ?hst 
previously  private  schools  serving  Indian  children  sr«  eligible  for  Facilities 
MW  funding  under  638  contrscts. 

m  * 

Secondly,  present  regs  indicate  that  construction  projects,  although 
not  svailablc  under  TITLE  I  can  be  contracted  for  under  other  authorities. 
This  is  deleted  here,  suggesting  no  other  suthqrity  provides  for  this  set 
of  self-determination. 

Thirdly,  design  projects  is  sdded,  changing  the  intent  qf  the 
previous  rsgulation  271 .12(n) (6) ,  whcrobyTtow  not  allowing  design  projects  ^ 
*  as  a  contractablc  activity* 

This  change  is  not  justified  or  explained  by  the  BIA.    The  absence  of  any 
sxplanation  suggests  that  the  BIA  will  not  tell  us  why  and  what  good'  reason 
it  has  to  make  such  changes.    It  further  reduces  the  jiclf-dctcrainntion 
prerogstlves  of  the  Indians  scrvsd  by  PL  93-638. 

;  RECOMMENDATION:    Thst  no  revision  of  this  regulation  be  made,  snd  the 
pressnt  regulation  remain  intact. 
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REF:    Present  271.13   Application  information,  Deleted 

Application  instructions  and  related  naterials  nay  be 
obtained  from  Superintendents,  Area  Directors,  and  the 
Commissioner, 


COMMENT:    This  has  been  removed.    We.sk:    Why?    There  is  no  provision 
in  the  revision  to  suggest  where  tribal  organizations  nay  go.  to  gain  the 
initial  packages  of  materials  for  preparing  either  a  section  102  grant 
request/application  or  a  section  104  grant  application.    It  cannot  be  assumed 
that  all  offices  previously  indicated  in  the  present  regulation  will  have 
such  naterials.    Thc  Bureau  could  narrowly  provide  such  information  only 
through  the  office  of  the  "638  Coordinator-  or  some  other  restriction: 

RECOMMENDATION:    That  this  regulation  be  placed  once  again  in  the  revision, 
at  Che  seme  spot.  \ 
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REP  J    Revised  271.13  Fre- application  technical  aaaistance 

(a)    The  Bureau  will  provide  technical  aasistance  to  a 
prospective  grant  applicant  to  aaaiat  it  in  the  prepare-  • 
tion  of  the  formal  application.    A  written,notice  of 
intent  to  apply  for  a  grant  and  rcqucat  for  technical 
aasistance  must  be  submitted  »t  leant  «  daya  before 
Che  enticiptcd  date  of  submission  of  Che  formal, 
completed  application,  in  accordance  with  271,16.    Technical  . 
aaaistance  .hall  include  but  not  be  limited  to  the  following: 

(1)  Determining  the  appropriateness  and  feaaibility  of  a  grant. 

(2)  *** 

(3)  *** 

(4)  ***  „ 

(b)    The  Bureau  shall  seek  to  make  technical  assistance 
available  to  tribes  and  tribal  organisations  from  any  available 
resource  to  Che  extent  that  funda  and  manpower  are  available^ 

COMMENT:  / 

With  this  "revision,  the  Bureau  placca  a  timeline  ^f  notification 
of  intent  to  apply  for  a  grant  and  formal  reque.C  for  aaaistance  in  writing.  - 
If  the  Bureau  wiahe.  to  be  ao  careful  a.  to  implement  a  timeline  and  require 
official  notification  in  writing  and  rcqueata  in  writing,  then  there  ahould 
alao  be  added  timeline  requirements  that  the  Bureau  will  reapond  in  writing, 
to  the  requeat  with  a  timeline  or  reaponae  with  an  offering  of  technical 
assistance. 

*U  ha.  bean  too  often  the  experience  of  Indian  people,  that  requeat.  for 
TA\  simply  go  unheeded.    We  know  that  in  many  area  offices,  the  capability 
to  provide  TA  is  weak.    However.  thi.0revi.ion  should  ***o  P^vide  for  a 
timely  Bureau  re.pon.c.   .  Jfc 

b.    m  addition,  there  is  something  Uft  out  of  the  revUion.  that^ib 
have  an  explanation  provided.    The  Bureau  delete,  the  priur  offer  in  (b)  lu 
find  and  ...i.t  in  finding  technical  ...i.t.nca  fm^SfelL  IS^E&l  SUSSlM* 


Id 


a 
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c.     Thirdly,  it  is  unclear  as  written  whether  or  not  this  regulation 
requires  an  applicant  for  TA.  '"The  Bureau  will  provide  technical  assistance 
to  a  prospective  grant  applicant  to  assist  it  in  the  preparation  of  the  formal 
application."    As  written,  the  reg  does  not  indicate  that  it  is  an  option  for 
an  applicant  to  request,    it  would  appear  that  TA  is  a  requirement,  .toilar 
to  a  pre-application  proposal. 

Furthermore,  the  following  sentence  states,  in  part:    "A  written  notice 
♦  ...  must  be  submitted,  ...  at  least  45  days  before  the  anticipated  date  of 
submission"  of  the  proposal.    This  appears  to  require  prc-appldcation  TA  as 
a  matter  of  xcgulatory  procedure. 

4 

"  This  may  not  be  the  intent  of  the  regulation,  but  if  not  so,  it  should 
Ao  revised.  ' 

RECOMMENDATION:    That  the  regulation  rcas  as  follows: 

(a)  Technical  assistance  to  a  prospective  'applicant  is 
available,  upon  request.    An  applicant  wishing  technical 
assistance  must  submit  the  appropriate  request  to  the 
Bureau  official  who  would  otherwise  receive  a  proposal 
for  a  grant  at  least  45  days  before  the  anticipated  date- 
of  submission  of  the  formal,  completed  proposal.  Techni- 
cal assistance  may  include,  but  not  be  limited  to  the 
following: 

ft)    Deter«ine  the  appropriateness  of  a.  grant; 

(2)  *** 

(3)  ***  ~~  V 

o 

(4)  *** 

(b)  The-Burean-shail-oeek-ta-»alte-teehn4eai-s»siatanee  * 
«vaiJ«bie-to-tribe8-and-tribai-org«n4s«t4on9-*re«-sn-«vsiiaHe  . 
re»»urees-to-the-ej<t«nfc-tnat-«ttnJs-«rMl-»anp»wer-are-»vailsbleT 

Upon  request  of  a  trlbt  or  tribal  organization,  the  Bureau* 
will  also  assist  in  obtaining  technical  assistance  from  other 
Federal  agencies.  — "  


f 
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■XF:*  Preaent  271.14  Content*  of  Contract  Application,  reeved 

COMMENT:    Thi.  regulation  ha*  been  removed,  and  nothing  really  comparable 
hat  baen  added  co  replace  It.'    Uviaed  271.16,  "Preparation 'of  initial 
Crane  Application"  doe*  not  addre**  the  specific  detail,  that  the  pre.ent 
'  >  271.14  do...    In  Adition,  critical  language  in  preient  271.14  i*  deleted  in 

cha  renoval  proces*.    Thi*  natter  will  be  eddrea.ed  in  cocente  on  revieed 

271.16. 

t  • 
KECOMHENDAT10N:    That  present  271. 14  be  left  in  the  regulation,  and  revised 
216  not  be  adopted  (see  later  co«nte  on  271.16), 
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KIT:  * Revised  271.  U  Access  eo~Bureau  Rtcords 

(«)  *** 

(1)  A*** 

(2)  as* 

(3)  ft»ft 


M)    Dsta  on  Cb«  amount  of  funds  which  hsvs  been  provided 
'♦or  che^dlrect  operation  of  chs  apecific  program (a)  or 
portions  thereof  by  chs  Bureau  during  chs  psst  fiscal  year 
and  j>ropo«jpd  grant  period;  * 

00  (1),  (2),  (3),  *a«  ' 

(C)      ASS  • 


COMMOT:  To  clearly  indicate  that  ill  lureau  fiscal  d.u  la  .viable  to 
sa  applicant,  ths  following  sddltlon  Is  racoaaended: 

RECOMKDfoATIok:  j 

(*)    Dsts  on  ths  aaount  of  funds  which  have  been  'provided 
#  for  ths  dlfect  operation  of  ths  specific  program (a)  or 
portlona  thsrsof  by  ths  Bureau' during  ths  past  fiscal  veer 
end  proposed  grant  period;  .  • 

•  *  ' 

(a>    Mtcal  Information  Includes  Burssu  program  fund  l«v«>l. 
admlalstretivc  cost  lavele,  and  the  diapo'altlon  of  the'" 
Indian  Contract  Support  Fundi*  ^ 


f 
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KEF:    Revised  271,15  Tribal  resolutions 


COMMENT:    Although  we  find  no  major  objections  to  the  revision  as  prepared 

and  presented,  we  strongly  object  to  what  is  deleted  from  the  present  regulation 

Present  271.18,  Tribal  request  for  initial  contract,  offers  in  para, 
(c)  the  flexibility  of  e* tribe  to  use  the  procedures  for  drafting  tribal 
authorizations  sccorUng  to  a  tribe's  own  Internal  procedures.  This  reg 
reads,,  in  part; 

(a)    Any  procedure  given  la  this  section  concerning  the  ^* 
manner  in  which  a  tribal  governing  body  pas sea  a  tribal 
resolution  shall  apply  except  where  inconsistent  with 
cho  tribe's  organic  documents  or  in  the  absence  of  such 
organic  documents  the  tribal  practice.  _J 

Wc  believe  that  this  is  a  good  regulation.    Should  a  particular  tribe  nut 

use  the  procedural  process  of  passing  resolutions,  and  uses  in  its  place 

the  writing  of  a  letter,  or  the  passing  of  sn  suthorizing  epprovsl  not  In 

standard  resolution  form,  that  procedure  is  acceptable.    The  revision 

disallows  this  option,  and  could  be  used  as  a  Bureau  oanipula,tivc  procedure 

to  control  the  internal  procedures  of  a  tribe:    you  must  use  the  resolution 

t  t 

format,  or  wc  will  not  accept  your  tribal  wishes! 


RECOMMENDATION :  that  para.  oretenmwae.  271.16(d)  be  sdded  and  made  (c)  in 
revised  271.15. 
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^      '  REF:    Revised  271.16  Preparttio^  of  Initial  Crsnt  Applications 

(a)  *  *  * 

(b)  *  *  * 

(c)  Application  for  tn  Initial  (rant  under  thit  part 
ihall  be  prepared  In  accordance  with  276.16. 

(d)  Fsrt  IV  of  the  application  fora,  SF-42*  Federal  Asi istance, 
shall  list  Bureau  equipaent,  facilities,  sod  buildings  needed 

to  carry  out  the  grant.    Bureau  programs  or  portions  of 
programs  which  the  tribal  organization  wishes  to  operste  shall 
be  described  snd  a  plan  shall  be  included  for  operating  the 
prograa(s) .    The  plsn  shall  describe  the  services  to  be    *  ' 
provided  under  the  grant  snd  the  organizstion,  aethods  and 
procedurea  to  be  used  to  sccooplisb  delivery  of  services.  It 
shsll  include  but  not  be  Halted  to: 

(1)    A  description  of  the  personnel  systea  and  position 
descriptions  for  key  personnel. 

(7TV&Nst*fftn*  Plan,  including  extent,  if  sny,  that  Bureau 
psrsonnel  may  be  utilised.    (See  Fart  275  of  this  chapter  for 
stsffing  options  the  applicant  aay  wish  to  consider.) 

(3)    Ths  evaluation  criteria  and  cont|pl  systems  that  the 
tribsl  organization  will  uae  to  acaaure  progreaa  and  accoapliah- 
aent  and  to  aaaure  that  the  quality  and  quantity  of  actual 
performance  conforms  to  the  requireaenta  of  "the  plana. 

Ce)    A  copy  of  the  tribal  organization^  traval  policy  ahall 
be  aubaltted  for -evaluation  as  described  in  $  276.17. 

^COMMENT:    As  indicated  earlier,  this  section  docs  not  adequately  address  ths 
^      contents  "of  an  application  ss  does  the  present  271. 1A.    Sevfral  significant 
issues  arise  here,  indicating  tho  iosa~of  protection  froa  overy-bearing 
Bureau-crats  who  could  use  the  revised  regulation^)  possibly  deny  s  gtfsnt 
application. 

I.     We  arc  referenced  to  use  the  rcrqulrcacnta  of  276.16  to  guide  the 
application  proceaa.    The  aubatance  of  thisN-equircaent  is  to  use  ATTACHMENT 
M  of  OHB  C  A- 102.  ^ 
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This  Is  s  document -prepared  fof'usVwithV*ll  federal  agenciea  for 
routine  grants  management.    As  such,  it  is  s  document  that  delineates 
requirements  for  all,  Indian  or  non-.    Therefor*,  it  doea  not  addreas  any 
particular  issue  or  concern  reflective 'Of  the  First  Americans.  Additionally, 
it  ia  a  management  document,  which  can  be  changed  administratively,  without 
public  in-put.    This  alone  violatea  the  past  principles  and  practices  that 
dictate  that  the  procedure!  under  FJ.  93-633  will  be  published  for  public  review 
and  will  reflect  Indian  concerns.    Thia  loss  of  Indian  input  ia  a  significant 
change,  as  the  Bureau  iw  well  aware  of.     (Comment*  have  been  submitted  to  the 
Bureau javer  the  past  year  strongly  objecting  to  the  use  of  A-102  on  these 
grounds,  and  the  Bureau  ia  well  aware  of  this  deliberate  change  in  the  liberating 
procedures  outlined  in  the  Act.) 

2.  Section  (d)  atatcs  that  Part  IV  of  the  application  found  in  ATT.  M 
ahall  liat  buildings  and  property,  and  generally  provide  for  the  narrative  of 
a  grant  application. 

As  stated  in  section  (c),  276.16,  the  SHORT  FORM  of  ATT.  M  will  be  used. 
Upon  checking  PART  IV  o  f  ATT.  M-5  (Short  Form),  we  find  Part  IV  to  read: 
ASSURANCES.  • 

Wc  assume  the  Bureau  meant  PART  III  of  the  abort  form.    PART  III  atates: 

The  program  narrative  ahould  be  brief,  preferably  one  or  two 
paragraphs,  which  shows  the  need,  objectives,  approach,  geo- 
graphical location  of  the  project  and  the  benefits  expected 
to  he  ubr.iiiu'd  Iron  Uiu  ubsist.inct..  * 

It  seems  improbable  that  "one  or  two"  psrsgraphs  could  Suffice  for  the 

amount  of  intor«ation  that  tho  B1A  wants  to  havot    It  seems  ubsured  to  -require 

the  use  of  tho  SHORT  FOKM  when  large  amounts  of  information  ia  required,  and 

when  udditioiul  mounds  of  information  con  bu  asked  in  addition,  to  what  is  required. 
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3.      In  the  NARRATIVE  requirement!  under  both  the  short  forn  (M-5)  and  the 
long  twn-coMtructin  for.  (M-3) ,  we  find,  objectionable  requests  for  information. 

No  tribal  grantee  need  explain  end  JuaTTfy"* a  need  for  a  grant/   It  it  a 
rijjht  established  by  Congress,  moreover,  a  aandate  for  Indian  peoples'  to  take 
over  the  operational  responsibility  of  Federal  obligation.    Again,  A- 102  ie 
not  appropriate.  .  f 

No  Indian  grantee  need  explain  tfie  principal  and  subordinats  objectives 
of  the  project.    Indian  schools  need  not  operate  on  standard  white  abatractions. 
Schools  have  philosophies,  and  goals  and  objectives  for  studenCs  snd  coaaunity 
development.    We  should  not  be  required  to  sstabllah  goala  for  the  grant  itself! 
The  goals  for  a  grant  e*e  stated  clearly  in  the  Act.  Section  3(c)  of  the* Act 
as  a  goal  that  M£lt7  is  to  provide  the  quantity  and  quality  of  educational 
ssrvicss  snd  opportunitiss  which  will  permit  Indian  children  to  coapetc  snd 
cxcsll  in  the  life  areas  of  their  choice,  snd  to  schlsve  ths  measure  of  self- 
determination  essentlsl  to  their  social  and  econoaic  well-being."   This  is  the. 
goal  of  a  grant! 

No  grant  applicant  need  aend  in  aupporting  documentation  or  other  testimony 
in  support  of  a  grant  request.  The  Bureau  fails  to  comprehend  on  the  operational 
that  it  ia  law  to- contract/grant  with  Indians,  and  no  testimonials  arc, required. 

lio  Ttidian  school  need  cite  factora  that  will  accelerate  or  decelerate  ths 
work  of  educating  Indian  child real 

The  point:    present  regulations  identify  whet  is  required  for  s  contrsct 

under  the  Act,  not  vsgue  and  unspecified  requirements  ss  under  A-102.    A-102  is 

i 

not  appropriate. 

t 

4.     In  addition,  para,  (d)  states,  Just  prior  to  sub-section  (1): 

The  plan  /Jor  operating  the  progra*j7  ahall  describe 
servicss  to  be  provided....  ft7t  ghell  include,  but 
not  be  limited  to :  % 
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Although  a  short  phrase,  there  are  severe  consequences,  for  applicants 

for  grant*  that  applicants  fur  contracts  have  not  needed  to  face*-  a 

potentially  endless  request  for  application  information,  at  the  discretion 

of  local  official*.    The  present  regulation  clearly  states  the  Units  of        v  _ 

bureaucratic  requests:  "' 

Application  for  a  contract  under  this  Part  shall  contain  the 

following  information  in  sufficient  detail  to  pcrnlc 

evaluation  of  the  application  in  light  of  the  declination 

criteria  set  forth  ia  $  271.15.    No  further  detail  is,  or  ' 

shall  be,  required.  ' 

This       a  clear  loib  of  protection  froa  endless  requests  for  a  "complete" 
application,  which  Is  a  declination  issue.    The  revision  eliminates  the  mundaU 
to  relate  the  evaluation  of  an  application  to  declination  issues.  This 
guidance  is  lost. 

5.      Also  lost  is  the  availability  of  "getting  established"  under  a 
grant  that  i*  present  for  contracts.     Present  271. 14 (m)  J^.ites  that  a  oontr.icl 
applicant  stay  "submit  a  written  agreeoent  to  establish  a\bookkeeping  and 
accounting  system  that  ecets  the,  standards  of  $  276.7."    PaT.i .  (n)  allows 
for  an  applicant  "to  establish  within  90  days  of  contract  execution  a 
satisfactory  system^fur  M.m.ij-.ln,'*.  properly  .uui  keeping  records."    Para.  («|)  ^ 
states  that  if  an  applicant  does  not  have  procedures  to  safeguard  Indian  rights, 
"hut  ARrvri  to  i-.Uttli.lt  llirw,"  It  will  wivt  lUc  ilomamls  «l  a  contract  application 

The  revision  eliminates  all  of  these  "flexible"  requirements  that  would 
.7  How  fitr  new  i  iincr.irtor  i/j;raotccs  ti>  ira.   the  contract  it  self  as  a  wean*  of 
establishing  its. identity  and  actually  attempt  self -actualization,  or  self- 
detcrcuiuUou.    The  ruv^ion  clearly  discourages  this  by  insisting  that  these 
systems  be  in  place  prior  to  the  receipt  of  a  grant. 

Jlany  of  us  feel  the  Bureau  fchould  meet  these  standards  set  (or  contractor*! ! 
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RECOMMENDATION:    That  this  section  b«  revised  as  follows: 
271.16  (?)*** 

(b)  *  *  * 

(c)  deleted 

(d)  deleted  ,  ' 

(e)  deleted,  added  tooths  following 

A  new  271.17  be  added:    S  271.17  Contents  of  a  grant  application. 

(a)    through  (r)  of  present,  271, 14  Contents  of  an  application, 
with  appropriate  change  of  contract  to  nr ant ; 

new  (s)  The  travol  plan  requirement  of  Revised  271.16(e),  as  noted 

sbove. 

REF:    Revised  271.18  Notification  c^f  Recipt  % 

(a)    Within,  five  daya      .  .  .  Zj7nconplete  applications  will 
not  be  accepted  for  processing. 

COMMENT;    Here  lies  a  new  declination  criteria,  not  found  in  the  para, 
entitled  declination. criteria.    Soacone,  such  as  an  Education  line  Officer, 
oust  decide  to  accept  or  decline  to  accept  an  application.    The  tera 
"coaplcte"  is  not  defined  according  to  any  standarbV  and  considering  the 
vast  amount  of  discretionary  prerogatives  availablcVco  Bureau  officials, 
contrary  to  Indian  wishos  and  C.A.O.  audit  report  (see  above),  virtually 
any  application  could  be  refused  as  Incomplete.    In  fact,  sn  application  that 
is  refused  at  this  tiac  oay  actually  aakc  the  applicant  a  part  of  the  procedural 
systea  altogether.    There  would  be  no  recourse  to  hearings  and  appeals,  as,  in 
fact,  the  applicant  nay  not  even  be  considered  an  applicant,  since  the 
application  was  never,  accepted  in  the  first  plscc. 

RECOMMENDATION.    This  last  sentence  should  bt  deleted,  and  addressed,  if  at 

all  as  a  declination  criteria  (a*  is  .ilvo  done).  * 
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REF:  Ravised  271.19  Initial  review  and  action  ' 

(a)  ***  \ 

(b)  *** 

(c)  If  within  fifteen  (15)  days  the  Area  Director  cannot 
approve  «the  application,  he/she  oust  decline  the  application 
and  so  notify  the  tribe.    The  notice  (shall  be  in  writing  and 
shall  conoaln:  . 

<1)    Identification  of  the  specific  reasons  that  the  grant 
cannot  be  entered  into. 

*  (2)  .Specific  recooaendations  on  actions  required  by  the 
applicant  to  overcone  the  deficiencies  and  a  description  of 
the  nature,  scope  and  source  of  the  technical  assistance 
which  will  be  available  to  overcone  the  deficiencies. 

COMMENT :    As  indicated  by  tfe  Burea\in  its  opening  reiiarks  (FRt  p.  40326), 
the  Area  Directors  are  given  the  powcl  and  authority  to  deny  taad  reject  grant 
applications.    As  also  noted  earlier,  this  is  in  direct  conflict  to  repeated 
ohJectJ#na  by  Indians  and  by  the  G.A.O.  in  its  evaluation  of  the  Bureau1 s 
iupleacntation  ot^?L  93-638. 

RECOMMENDATION;    That  Area  Directors  retain  only  the  present  authority  to 
recooaend  declination  to  Washington,  so  that  a  fairer  review  can  be  oade  by 
Bureau  officials  sot  so  clqse  at  hand  to  the  Indians  desiring  to  controL 
their  own  destinies. 
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REF:  Revised  271.20  Criteria  for  declining  a  grant, 

**  (a)    A  grant  nay  not  be -declined  because  of  an  objection  that' 
could  be  ovefcoee  through  jhe  grant.   .The  Area  Director  «ay 
decline  to  award  a  grant  only  for  the  specific  cauaea  given 
in  paragraph  (b)  of  this  section.    The  Area  Director  shall 
demonstrate,  through  aubstantial  evidence,  that  Qne  of  the 
•specifiu  grounds  for'  declination  txiata  and  that.,  therefore, 
the  application  mist  banded ined. 


COMMENT:    Beyond  the  objection  of  the  Area  Director  having  the  authority  to 

decline  an  applicant,  the  reviaed  language  watera  down  present  language, 

which  statcai  in  present  271.15(a),  "The  burden  of  proof  is  pn  the  tforaoissioirerj 

Not  a  muJI  point!    The  English  word  "proof"  ia  defined  by  Nerrinm-Webatur •» 
New  Collegiate  Dictionary  aa  "the  cogency  of  evidence  that  conpals  acceptance 
by  the  nind  of  a  truth  or  a  fact." 

#  i  . 

Rccotwcndatlon:    That  the  original  language  of  the  present  regulations  ho  kupt 

v  *  t 

intact,  aa  follows:  . 

(a)    A  grant  nay  not  ba  declined  because  of  an  objection  that 
could  be'  overcome  through  the*  grant.'  ?He-Are«-B4rceeor-««y 
deeiine-to-award-«-tr«nt-only-£or-the-*peeif4e-ca»ae»-given 
4n-prtrnRMph-fb>-c4-this-aeet4oHT— The-Area-fitreet«r-sha4i 

a[fc^ine-gr»tinda-for-deeiin«ti»n-eMiaea-and-*h<ieT-«here€oeeT 
fe^fe-a>l»i4e«t-i»n-«»at-be-4eeiine<»T    "The  burden  of  proof  iu 
V?l S '■itA'Cffil  .D ,£ec.to.r  *°  'LcJ™iajnrn  te  through  jjuIik tnn t in\ 
uvidcimo  tlut  ohuul  the  Mpuclfitf*  mvundti  for"  dcullunVluti 
exists ^nd  that,  therefore,  the  application  mist  be  declined." 
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RET:  Revised  271.20(b)(2)(i) 

*         (i)    It  will  be  presumed  by  the  lureau  that  the  program  plsn 
and  budjet  act  forth  by  the  tribal  organization  provides  * 
baals  for  the  delivery  of  aatiefactory  aervicea  to  the  i™1*^ 
people  unleas  it  can  be  demonstrated  by  the  Bureau  that  the 
program  will  yield  reaulta  which  may  be  harmrul  to  the  welfare 
of  the  Indian  people  to  be  aerved. 


CO>WENT:    There  arc  two  significant  changes  here: 

1.  The  phrase  "with  subatantial  evidence", has  been  deleted  in  the 
Bureau's  requirement  to  show  that  Indiana  will  be  harmed  by  the  propoaed 
grant  program.  „ 

2.  In  the  present  regulation,  the  Bureau  must  show,  with  substantial 
evidence,  that  "the  program  will  yield  results  which  will  be  deleterious"  to 
Indisns.    &f.  present  271. 15(b)(l)(itf.    The  new  language  rcsds:    "the  program 
will  yield  results  that  mayj>.  harmful"  to  Indians.    Tslented  burcsucrsts 

x     that  have  more  time  than  spplicsnte  have  to  demonstrate  such  issues  could 
prove  to  be  snothcr  rosdblock  to  aelf  determination. 

9 

REC0HMEN0AT10M:    That  the  language  of  the  present  reSa  bo  left  intact. 

(1)    It  will  be  presumed  by  the  Bureau  that  the  program 
plan  snd  budget  set  forth  by  the  tribal  organization  provides 
r    s  basis  for  the  delivery  of  satisfactory  services  to  the 
*+  Indian  people  unless  it  can  be  demonstrated  by  the  Bureau 

by  substantUl  evidence  that  the  program  will  yield  results 

which  will  be  deleterious  to  the  welfare  of  the  Indian 

people  to  be  served.  x  N 

REF:  Revised  271. 20(b) (2)  u**fc 

The  service  to  be  provided  shall  be  deemed  satisfactory  if 

the  applicant  has  established  procedures.  ...  ^ 


COMMEKI:  f resent  rags  allow  for  flexibility,  and  for  fulfillment  of  the 
point  of  this  regulation  during  and  through  the  contrsct  itself. 


REtOfiffiKDATIONt        That  the  present  regulation.  27ia5(b)(ii)  b.  left  intact. 

The  service  to  be  provided  Shall  be  deemed  satisfactory 
if  the  contrsct  application  indicates  that  the  grant 
sppllcant  has  or  will  establish  procedures.  .  .  . 


o  *  463. 
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REFt    Revised  271.20(b) (2) (6) 

♦The  additional  requirements  for  new  school  starts  sod 
prograa  expansions  In  Subpart  G  havt  not  been  Mt. 


COMMECTt  This  regulation,  as  Well  as  ell  of  Subpart  G,  does  not  belong 
in  the  guiding  general  reguletions  for  self-determination,.  These  should 
be  published  as  a  part  of  revision  to  25  CFR  31h. 

RECOMMENDATION:    Delete  this  regulation,  and  make  it  a  part  of  3lh. 
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REF:  Revised  271.20(c) (5) (I)  /  (11)  /  (III) 

(I)  The  tribal  organisation  has  a  personnel  system  that 
prescribes  minimum  occupational  qualification  standards 
which  Insure  equal  access  to  all  qualified  tribal  members; 

(II)  The  tribal  organisation  has  procedures  for  the 
selection  of  personnel  on  the  basis  of  such  standards;  and 

(III)  The  personnel  to  be  used  under  the  proposed  fcrant 
arc  to  be  employed  under  the  personnel  system. 


COMMENT:    Again,  a  major  difference  between  this  revision  and  Its  parallel  In 
present  271.15(c)(5)(l)  /  (U)  l«  the  Inflexibility  for  a  grantee  to  use  the 
grant  as  a  veblclu  to  meet  the  demand*  of  good  personnel  management.    Para.  ^ 
271.15(c)(5)(H)  states: 

(11)    If  there  Is  no  tribal  personnel  system,  It  Will  be  , 
assumed  that  the  personnel  to  be  employed  under  the  proposed 
contract  arc  adequately  trained  If  the  tribal  organisation 
has  established  position  descriptions  for  key  personnel  to 
be  employed  under  Che  contract  and  agrees  t°  establish  a 
personnel  system  similar  to  the  one  described  in  paragraph 
.    (c)(5)  (0  of  thin  section.  * 

This  allows'for  the  establishment  Jf  a  «y«tcm  that  meets  the  requirements,^ 
instead  of  requiring  that  It  all  be  In  hlace  on  the  opening  day  of  the  program. 

Contract  program  funds  arc  limited  enough,  making  It  a  tight  squeeze  to 
provide  adequate  program  Hurvlu*.  The  Huruau^a  esi.it>  11  nhroent  oi  tiw  Indian 
Contract  Support  Fund,  and  It  subsequent  .mls-managemcnt .  with  no  provision 

0 

foe  the  nitalnUrr.illvc-  cewts  almilar  to  the  Kiircau'*  ad«lnl«tr..tlvJo  co<;t«.  makes 
it^rtually  Impossible  for  a  corttractor/grantcc  to  provide  for  highly  paid 
personal  offlvers.'-loh-hehcilptlon  writers,  etc,,  .ttllw  MA  can  .ilfunl.  The 
BIA  can  nfford  to  provide  for  staff  positions  whose  only  Job  Is  to  write  a 
pits iti d,»..i'Lptio«.  a,KJ  ev..Hiate  a  w.,^/r.r..d«  level,  4U.    Ceiitiaelei  a  are 

—  «? 

more  busy  at  providing  services. 
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UOtaEKDATKnti  That  para.  271. 15(c)(5)(H)  aa  quoted  sbovt,  ba  ralnataccd 
aa  a  provision  of  chla  regulation  on  personnel. 


REF:    Revised, 271 . 20(c) (6) (1) 

(1)    Ooaa  noc  hava  an  adequace  paraonnal  system  chac 
provldaa  selection  acandarda  which  insure  equal  accasa 
Co  all  qualified  tribal  members; 

X 

CONHENT:    Aa  no  Cad  in  Cha  pravloua  revision*  and  comments,  chore  in  no  room 

for  growch  and  development  in  Chaaa  regs.    Tht  comparable  praaanC  reg  raada 

aa  follows,  ac  praaanC  271 . i5(c) (6) (i) (A) :  * 

^  I 
(A)    Doaa  noc  agree  Co  develop  an  adequaca  paraonnal 
system  chac  provldaa  aalecdon  acandarda  which  inaura 
equal  acceaa  Co  all  qualified  crlbal  members; 

The  key  notion  here  la:    *D0ES  NOT  AGREE  TO  DEVELOP  AN  ADEQUATE  PERSONNEL 
SYSTEM....**   The  aaaumpclon  chroughouC  chpsg  revisions  are  Chat  a.  crlbal 
organization  aust  be  already  established  (wlchouC  cha  aasiatonce  of  start-up 
granC  funds,  or  courae)  prior  Co  dealing  wlch  Che  government.    If  auch  were 
ao,  no  need  should  exisc  for  conCracCing  wlch  Che  Bureau! 

RECOMMEND  AT  I  ON :  **    •  *  ^ 

ThaC  present  rcg  27 1.15(c)  (e)(1)(A),  aa  quoCed  above,  remain  ns  is  .ind 
Che  proposed  Tevision  noc  be  adopted.  ^ 
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REP:  Revised  reg  271.20<c)(*)<ll) 


(11)  Does  not  have  aaruieaent  systeas  that  aeet  the 
standards  of  Part  276  of  this  chapter. 


COMMENT:    Agsln,  the  Bureau Jyss^eteraljjd  to^ake  it  ss  difficult  as 
possible  for  a  crlbsl  organization  to  exercise  Its  rights  under *  lav;  it 
oust  have  In  rJjcc  taanageaent  systfeas  that  aeep  certain  reasonable 
requirements.    The  present  reg.  found  at  271.15(c)(6)(l)(B) 4eads:  ^ 


(»)    Has  not  agreed  to  establish  and  maintain  a  property 
sutiagcncnt  systea  which  wilt  adequately  account  for  and 
•  ^    protect "governaent  property. 

^  The  changes  In  these  regs  bellcjc  the  distrust  of  Indians  that  the 
Bureau  has,  even  though  the  Bureau  Is  staffed  by  lvAW^t  and  should  be 
spesking  on  behalf  of  Its  clientele.  ' 


REXX>MMENTATWN:  ♦That.the'  present  reg  2h.l5<c)(6)(l)(B)  be  left  Intact, 
and  no*ehange  be  adopted.  »  ( 


*0 
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REF    Revised  271. 20(c) (6) [iv) ♦ 

Uv>  das  not  subeutteda  coaplcted  grant  application. 

*  k 
COMMENT:    This,  regulation  is  found  precisely  a*  written  in  the  present 
regulation  at  271 . 15(c) (6) (D)~  except  that  the  revision  deletes  the  following 
extreoely  iaportant  imitation  on  the  Bureau's  discretion  qo  require  endless 
information  in  an  application,  which,  if  never  net  by  the  applicant,  would 
result  in  a  declined  contract/grant. 

(I>)    Has  not  wiboittcd  a  cooplcted  contract  application. 

(il)  All  "other  necessary  cooponcnts"  have  been* specif ically 
identified  in  this  section.    No  other  components  shall  be 
defined  which  nay  serve  as  a  basis  for  declination  unless 
«ncy  are  added  to  these  regulations  by  revision  or  anendeent 
of  the  regulations, 

The  cooponencs  for  declination  ident if ied .    Nothing -el's*  can  be  used, 
or  added  to  the  review  process,  unless  found  -in  regs,  passed  through  publication 
and  review  by  Indians.    This  deletion  is  a  very  serious  fault  in  the  revision. 
It  does  not  appear  to  be  accidental,  when 'viewed  with  all  other  change*,  when 
this  deletion  is  reviewed  with  the  present  271.14  language  that  has  been 
^   deleted,  it  is  clearly  a  »ovc  by  the  MA  to  obstruct  sclf-detaroinatioa.  That 
language  states. 

Application  foi  a  contract  under  this  Tart  shall  contain  the 
fi>llowinK  imotaiiion  id  sulfiUcnl  detail  to  pcratt  cv.1J11.if.1un  * 
ol  the  .ipplic.uJSrtvJln  iiRhi  of  the  declination  criteria  set  forth 

,     ln  2.71,13".    No  furthtTr  detail  is.  or  shall  be.  required. 

t      (cDphasis  .idded)  7   

The  ^effort  oadc  by  BlA  officios  is  coordinated,    alininatcd  the  Bureau's 
i  sclf-taposed  restrictions,  and  increase  the  restrictions  that  ca,n  be  inposed 
oy  local  BlA  officials,  who  can  now  dcclins  to  grant  programs  to  Indians,  %/hose 
ael  f -dote  mini  tt.»n  it  tempts  would  reduce  RIA's  powers  and  author  it  ion.    Wo  view 
this  .is  a  substantial  *exanple  oX  BIA-Detcnaination!        *  ,  » 


-  v.*  -r*rm  4 ' 
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RECOMMENDATION: 

Under  para.  271.20(c)(6)(iv),  add  this  paragraph,  as  in  the  present 
regulat ion: 

271.20(d)    All  Hother  necessary  components"  have'been 
specifically  identified  in  this  aection.    Ho  other 
components  shall  be  defined  which  nay  serve  as  •  basis 
for  declination  unless  they 'are  added  to  these  retalia- 
tion* by  revision  or  amendment 'of  the  regulations.  * 


R£F:    Revised  271.20(c)(2) 


tribal  organizations*  to  attempt  to  do  it  themselves.    The  Bureau  proposes 


to  delete  "clear ly"  in  demonstrating  its  object i6ns  to  a  fiscal  system;  and 
the  deletion  of  the  phrase".  .  .  Cfijt  cannot  have  in  place,  using  co&tract 
funds,  an  .  .  ."is  discouraging  to  small  Indian  organizations  that  wish  to 
start  up  their  own  self-determination  efforts.    In  so  deleting  this  phrase, 
Che  Bureau  suggests  a  clear  contradiction  to  the  stated  policy  in  revised 


271.20(a)  above,  which  states  "A  grant  may  not  be  declined  because  of  an 
objection  that  could  be  overcome  through  the  grant." 


RECOMMEND AT ION :  That  the  Bureau  leave  the  phrasing  and  terminology  of  the 
present  regulation  271.l5(c>(2)  as  is: 

(2)    BooUcocplns  and  accounting  procedures.    It  must  be  clearly 
demonstrated  by\hc  Bureau  that  the  tribel  organization  which 
will  undertake  the  contract  doe*  not  have  or  cennot  set  in 
place,  u«lnR  the  contract  funds,  an  accounting  and  bookkeeping  » 
system  which  will.be  adequate. 


It  must  be  demonstrated  by  the  Bureau  that  the  tribal 
organ iration-vhlch  will  undertake  the  grant  does  not  have 
an  adequate  accounting  and  bookkeeping  capability. 
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KEF:    Revised  271.21  Approval  and  award 

(a)    Within  sixty  (60)  days  after  receiving  a  formal 
application  the  Bureau  will  approve  the  application 
and  award  a  grant  (aubjectao  availability  and  amount 
of  funds  If  the  award  occur*  In  'advance  of  the 
allotment)  ao  that  the  performance  period  coincides 
with  the  begi&nlng  of  the  Flacal  Year  or  the  beginning 
date  Indicated  In  the  application*  whichever  la  later, 
unlaaa  the  applicant  la  notified  before  that  time  that 
the  application  has  been. declined. 


COfMEXT:    The  intent  of  this  revision  is  clear:    grant  awards  Bust  coincide 

conveniently  with  the  stsrt  of  a  federal  fiscal  year.    Therefore,  s  coamunl'ty 

applying  for  a  m  program  operated  on  a  school  year  baala  may  have  to  wait 

^w^ML1^?0*^  ytmvto  assume  a  program,  since  the  stsrtlng  of  s  achool  year 

program  in  October  would  provide  undue  disruption  to  the  education  of  atudenta. 

The  "Bureau  i*  well  aware  of  the  .importance  of  stsrtlng  school  (cff  Hew  School 

Stsrts).    An  applicant  wishing  to  start  s  grsnt  In  August  would  be  required 
* 

to  wait  st  leaat  until  October  1  to  start,  and  moat  likely  be  required  to 
.wait  until  the  following  August,  In  order  to  effect  sn  orderly  tr/nsition. 
The  problem  is  with  the  instruction  "whichever  is  later.**  1  grant  for 

achool  operations  should^stsrt  with  the  school  (or  better,  sf ter  \h*  end  of 
/the4previous  school  yesr). 

* 

RECOMMENDATION t 

**  *■ 
•  (s)    Within  sixty  (60)  daya  sf ter  receiving  s  formsl 
application  the  Bureau  will  approve.the  application 
and  award  a  grant  (subject  to  availability  and  amount  . 
of  funda  if  the  award  occura  in  advance  of  the 
allotment)  so  that  the  per  forme ncs  petfiod  coincides 
with  the  beginning  of  the  Fiscal  Tear  or  the  beginning 
date  indicated  in  the  application,  whichever- te- iatery 
--unless  the  applicant  is  notified  before  that  time  that* 
the  application  has  been  declined. 
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t£F:,  271.22  Contiauatioa  Grants 

(a)    Continuation  grant  applications  will  be  prepared  using 
Che  standard  application  for»,  Standard  Form  424, 'Federal 
Assistance,  and  will  contain: 

U)    Evidence  of  authority  to  continue,  and 

(2)    An  explicit?  description  of  any  proposed  program, 
changes,  including  a  revised  budget. 


-6 

COtttENT:    In  conjunction  with  a  prior  recoeoendation,  the  Bureau  should 

'  '  not  utilise  A- 102,  and  request  a  slap  1c  listing  of  required  inforoatlon. 

As  noted  previously,  "continuation  grants"  Is  en  unclear  tern.  It 
i 

^  Is  intended  to  Man  the  rencvel  of  grants  after  the  initial  tera  of  a  grant. 

f  It  is  unclear  if  a  "continuation  grant"  as  eo  named  qualifies  foe  sand  time 

f rases  as  noted  under  271.17. 

KECOKKEHDATION:    That  this  section  be  called:    Grant  Renewal,  so  that  it  is 
claar  that  the  section  does  not  refer  to  the  2nd  end  3rd  years  of  a  multi-year 
grant. 
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REFt  'JUvised  271.23  Coop* rat  ivt  agreements 

<»)    Under  specified  clrcuKsuocet  the  CdmsUssioner  may 
prescribe  the  avsrd  of  a  cooperative  agreement  rather 
than  a  (rant.    In  such  casts,  the  application,  review 
and  award  processes'  ahall  be  exactly  the  same  as  thoaa 
described  for  grente  in  thla  Part.    However,  a  coopera- 
.  tlve  agreeaent  award  ahall  .contain  apeclel  tens  end 
conditions  consistent-  with  the  anticipated  substantial 
involvement  by  the  Bureau. 


CO»EXI:    Present  regulations  are  specific  end  detailed  enough,  with  caps 
and  llalta  defined,  that  Indian  organizations  can  feel  reasonably  assured 
of  wheels  required  to  sect  performance.    This  revision  allows  for  "under 
apeclf led  circumstances"*  that  are  not  specified!    Some  unknown  and  vague* 
reasons  can  be  used  by  a4  local  Bureau  official  to  continue  Bureau  presence 
in  m  tribal  organisation's  affaire*    While  the  imposition  of  auch  requirements 
ia  subject  to  the  appeal  rights,  we  forsee  "epmcial  cond lions'*  being  Individual 
Bureaucrat's  personal  decisions  'boot  *****  he  is  likely  not  to  support* 
Whereas  the  present  regs  seek  to  limit  this  kind  of  influence*,  the  revision 
appears  to  increase  it. 

It  is  unclear  what  the  appeal  vlghts  are  under  cooperative** 
We  are  not  informed  what  the  procedures  are  If  an  applicant  requests  a  grant, 
and  recelvea  in  return  a  cooperative  agreement.    With  the  broad  waiver  authority 
requested  in  the  proposed  revisions,  such  appeal  may  even  be  waived  if  in  the9 
Commissioner  feelings  and  opinion,  it  should  be. 

RECOMMENDATION:    This  regulation  be  deleted,  and  the  Bureau  return  to  contract 
under  Section  102  of  the  Act. 


Ive  Agreements. 
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REF;    Revised  271.23(b) 


.  (b)    The  OmaUs  loner  may  order  the  use  ot'  a  cooperative 
agreement  whea,  in  his  Judgement,  performance  would  b« 
Improved  by  ihe  use  of  a  cooperative  agreement  and  when 
any  of  tho  following  conditions  exists: 

(1)  Substantial  Bureau  involvement  Is  required  to 
protect  Trust  resources,  '  > — % 

(2)  Technical  assistance  requested  by  the  tribe  can 

best  be  provided  through  continued-  substantial  • 
Involvement  of  Bureau  personnel, 

(3)  The  applicant's  management  Systems  as  implemented 
do  not  meet  the  standarda  of  Part  276  of  this  chapter, 
but  performance  under  the  grant  Is  not  so  deficient 

as  to  be  cause  for  reassumption.  '  f 

XCO.MMEHT:    The  Cowiissloncr  Is  given  the  same  authority  as  the  local  B1A  staff 
person  Is  given,  when  MU  Ms  Judgment*  performance  would  be  improved.  We 
are  provided  no  criteria  for  guidance  oriwtut  constitutes  good  judgment. 
One  would  >lio  have  to  look  at  the  C.A.O.  audits  of  the  pasC-r&  years  to 
realise  that  there  Is  considerable  doubt  about  tho  Bureau's  ovn\ftbiltty  to 
manage  programs,  and  we  cannot  assume  that  the  provision  of  services  is  of 
that  high  a  standard  of  quality  to  start  wl^h.    Cf.  the  following  list?  of 

audit  reports'.  v  ♦ 

Concerted  Effort  Needed  to  Improve  Indian  Education  <l-l-77) 
The  Bureau  of  Indian  Affairs  Shoeld  Do  More  Tcf  Help  Educate  Indian'  , 
,     StudcnLS  (li-J-77)  ^ 

Questionable  Need  For  All  Schools  Planned  By  the  ftfreau  Of  Indian  . 
Affairs  (2-15-78) 

Bureau  of  Indian  Affair*  Not  OpernttnR  BoardinR  Schools  Efficiently 
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More  Effective  Control*  Over  Bureau,  of  Indian  Affairs  Administrative 
Coses  Are  #-15-78) 

The  Indian  Self-Determination  Aqt  —  Many  Obstacles  Remain  (3-1-78) 


RECOMMENDATION.    That  this  rsgulatlon  be  dsleted  as  revised,  no  substitute. 
KEF:    Revised  271.26    Grant  revision  or  amendment 

COMMENT.    The  bureau  proposes  to  use  the  sane  procedures  for  a  (rant  application 
revlev  process  for  grant  amenemcntv^At  the  same  time.  Rev.  276.14  refers  the 
grantee x to  A- 102  for  grant  revision  and  amendaant  procedures.    In  Attachment  K, 
we  find  the  ftmeaj*  Imposing  restrictions  on  the  amounts  of  funds  that  can  be 
transfercd  without  SLA  approval.  I.e.  up  to  5X  of  the  grant.    Education  prograas 
funded  under  the  25  CFR  21h  formula  distribution  should  not  be  restricted  by 
Bureau  oversight  and  approval.    Such  funds  are  provided  to  the" Bureau-operated 
school  board  under  the  authority  of  the  local  BlA  board's  control.    BIA  schools 

Io 
ircd  to  live  by  fchis  restriction.    Contract  schools  should  not  be 
t> 

given  additional  burdens  BIA  schools  don't  have. 

It  would  also  appear  that  the  Bureau  could  unilaterally  aaend  or  revwe 
grant  provisions,  without  the  consent  of  a  grantee.  As  this  Is  not  strictly 
addressed,  its  absence  may  be  construed^ as  suf f  icic^t^uithority  to  allow 
unilateral  changes  by  a  grants  officer ^^^^ 


RECOMMENDATION.     That  A- 102  be  deleted  fron  t)tc  rcgulaUou,  and  this  regulation 

A  i 

be  revised  without  ref.  to  A- 102.         *  . 
i  \ " 

0> 
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REP}    Revised  271.41  Unlfora  administrstlve  requirements  end  coet  principles 

(a)    The  provision  of  rsrt  276  of  this  chafer  that 
establishes  uniform  administrative  requirements  and 
cost  principles  shall  apply  to  (rants  under  thla  part. 
Special  grant  conditions  pore  restrictive  than  those 
required  by  Tart  27*  may  be  Imposed  only  wheri  the 
lureau  determines  that  a  grantees  if  «  •  % 

(1)    Has  repeatedly  violated  esubllshed  grant  ^  ^ 

performance  requirements,  or 


COMEKT:    This  regulation  appear  a  to  £lve  the  Bureau  unlimited  power  a  to 
unilaterally  add  requirements  to  a  graS^lthout  the  consent  of  the  grantee. 
This  appears  to  us  to  be  an  Indication  tjiat  the  preaent  contractual  relation* 
ship  between  a^trlbal  organisation  and  the  U.S.  Government  la  being  watered 
down  to  some  superior- Infer  lor  relationship  between  a  patroniatic  grandfather 
end  an  Irresponsible  child. 

&>  special  grant  conditions  should  be  able  to  be  Imposed  upon  a  grantee 
without-  full  consent  of  the  grantee..   Jf  "conditions  exist  that  warrant  lureau 
•control  beyond  what  Is  normally  deemed  necessary,  then  the  Bureau  has 
declination  or  termination  for  cause  procedures  (except  that  In  the  rev ia ion, 
termlnatlon«fojr  cause  has  been  eliminated.)    The  Bureau  must  be  forced  to 
demonstrate,  e^th  substantial  evidence,  the  need  for  these  requirements. 

fnls  paragraph  of  the  regulatlpns  reflects  a  presumption  that  the  Bureau 
Itself  Is  that  ouch  better  at  managing  programs,  finances,  otc.  than  Indiana 
ate.    We  *rc  vory  aware  of  the  Bureau's  gross»mis-managcment  of  funds  snd 
programs  over        ycaVa.    We  ask:    can  the  Bureau  have  imposed' upon  them 
spec^ai-gxawt  conditions  .that  will  require  them  to: 

1.     Issue  contracta/grants  In  a  timely  manner,  by  Oct.  1  of  the  fiscal 

year  fop  a  grant?  "f 


2.  Issue  contract  Mods  in-*  tiaely  manner?      *  , <  * 

3.  Provide  funding  for  iU  progrsn  elements  In  s  timely  mariner? 

4.  Process  Invoices  In  s  timely  nanner?  *■  „ 

5.  Comply  with  .ill  federal  rules  and  regulations  (or  financial  i 

management  and  administrative  responsibilities?         »•  , 
«  t 
Ue  could  accept  the  proposed  language  If  comparable  language  was  added  to 

require  special  conditions  on  the  Bureau., 

i  • 

BECOttENDATION:    That  this  paragraph  be  deleted  4*  written.  Alternatively, 

the  following  language  could  be  'added,  us  paragraph  (c) 

Special  grant  requirements  may  be  Imgoscd  on  the  Bureau 
by  a  grentee  when  a  grantee  can  demonstrate  with  substantial  N* 
evidence*  that  the  Bureau  has  failed  to  meet  federal  regulations 
and  procedures  required  for  proper  grant  management. 
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KEF:    Revised  271.42  Savings 

(«)    If , it  becomes  apparent  during  the  grsnt  period* 
that  the  amount  of  a  grant  under  thla  past  will  be 
in  excess  of  actual  expenditure*,  the  identified 
saving*  may  be  used  to  provide,  additional  services 
or  benefits  under  the.  grant  and/or  expand  base  grant 
programs.  * 


COMM^KT;    We  have  no  najor  objection  to  this  reateteacnt  of  present  271.55 


excepting  that  ss  in -the  past,  it  is  extremely  difficult  to  identify  precise 

amount  of  savings  in  a  contract /grant  prior  to  final  closeout  of  the 
*  «.  » * 

.  accounts  ol  that  fiscal  year.    Final  payments  for  aome  invoices  and  costs 

may  not  be  paid  for  up  to  90  days  past  the  ending  date  of  the  contract/grant 

*  *  * 

RECOMMENDATION.  That  the  term  "identified"  be  ,deJLete4  .and^a^Uated"  ■ 
replsccv«lt, 

' 

m  (a)'  If  it  becomes  apparent  during  the  grant  perlo/* 
that  the  amount  of  a  grant  under  thla  part  will  hff      '  *. 
In  excess  of  actual  expenditures,  the  ieemtiHem/. 
estimated  aaVlnga  may.  be  used  to  provide  additional 
,  services  or  benefits  under  the  grsnt  and/or  expand 

baae  grant ^programs.  * 
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REF:    Revised  271.42(b) 

f  t  « 

(b)    When  both  the  tribal  organization  and  the  Bureau  agree 
that  1c  Is*  not  practicable  to  spend  the  savings  during  .the 
grant  psrlod  and  the  grsnt  funds  were  appropriated  pursuant 
to  the  Act  of  Novombor9  2,  1921  (42  Scate.  208),  the  savings 
■ay  be  carried  over  into  the  succeeding  fiscal  year  grant 
period,  except  ss,  otherwise  speclflcslly  provided  In  / 
appropriation  sets.    Savings  carried  over  Into  a  succeeding 
fiscal  year  shall  be  added  Co  the  grsnt  amount  for  the  flscsl 
year.    The  savings  shall  not  reduce  the  amount  that  would 
have  been  made  available  if  there  had .been  no  savings.  Funds 
svsllable  through  savlnga  snail' be  uaed  before  a  tribe  uaea 
grant  funds  fro*  the  current  fiscal  year. 


COMMENT: 

1.  The  author  of  the  revision  apeclfically  changed  tho  tern  "the 
aav'lnu»  aha  11  be  carried  over"  faf.  prcaent  271.55<bl7  to  "the  savings' nay 
he  carded  oy«r;»  jeht,.  subsequent L£eajr.  .Jtejjueation  thla  change..,  Tlie  v. . 
tents  ahan?'an4.Mmay"  when  uaed  In  the  li^al  contexts  as  herein  used  have 
rscognlro<Pspeclf  1c  meanings.  The  former  reg  Instructs *tho  Bureau  to  carry 
funds  over;  the  revision,  fclvos  ,thu  Bureau  some  dlscrotlun  whethor  or  not  to 
csrr/  funds  forward. 

RECOMHENDAT ION:    That  'S/UV  be  deleted  and  "shall"  be  used  In  its  place 

x2..     We  cot»cnd  tho  Bureau  for  Identifying  the  proper  procedure  In  t.h% 
use  of  savlngs»  i.e.,  that  aavlngs  shall  be  used  prior  to  the  obligation 
of  new  fiscal  ytuir  nonius.    The  problem  still  remains  in  the  field:  can  tho 
Bureau  actually  procoaa  the  financial  data  to  show  that  the  old  monsy  will 
be  used  first  prior  to  chs  use  of  the  new  money?    We  have  sssn  significant 
problems  in  Che  fiscal  year  accounting  of  funds  due  to  the  Bureau's  Inability 
co  follow  the  flow  of  funds  from  the, contract,  to  the  letter  of  credit,  to  the 
Treasury  RDO  disbursement  of  chose  funds.  i 


EKIC  .• 
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REF:    Revised  271.43  Direct  and  Indirect  costs 

Tne  tribal  organization  shall  be  entitled  to  be  funded  for 
direct  and  Indirect  costs  under  the  grant  as  follows:  _ 

COMMENT? 

1.      U  la  Interesting  to  note  that  In  the  FY  83  budget  request  to  the 
Congress,  the  Bureau  has  Justified  Its  request  for  Indian  Contract  Support 
Funds  on  the  basis  that  Indian  contractors  arc  In  need  of  funds  for  "overhead 
costs"  and  for  the  "Incremental  costs''  of  contracting  Bureau  programs.  There 


Is  mr  use  of  the  term  "Indirect  costs."    We  therefore  question  why  the  Bureau 
proposes  to  make  "indirect  costs"  available  when  there  Is  no  request  fo»  funds 
to  meet  the  Indirect  costs  of  contractors/grantees. 

2.      The  Bureau  has  been  Instructed  by  the*Congress  to  prepare. a  plan*and 
Implement  a  system  that  will  prevent  the  shortfall  In  Indian  Contract  Support 
Funds  (ICSF)  so  that  contractors  will  not  fall  to  cXllect  the  full  amount  of 
funds  required  by  Indirect  costs  regulations.    In  March ,  1982,  the  American 
Indian  Law  Center  reported  several  recommendations  to  the  Bureau,  at  the  BIA's 

o 

request,  on  how  to  deal  with  the  Indirect  cost  problem.    The  first  and  major 
recommendation  Is  that  the  BIA  eliminate  the  .edifcept  of  "indirect  Costs"  as 
It  may  not  best  reflect  the  situation  that  tribal  organization  finds  themselves 
In  when  operating,  programs  previously  bperated  by  tHe  Bureau.    Since  this  was 
such  a  strong  recommendation  in  that  report,  we  wonder  why  the  Bureau  continues 

V 

k.o  use  the  terns  Indirect  cost. 

\  

\ 

RECOMMENDATION.    That  the  Bureau  coordinate  itself  and  publish  for  comment  its 
recommendations  on  how  the  ICSF  will  be  used  and  the  mechanisms  that  will  be 
available  to  tribal  organizations  for  cpllecting  indirect^  and  administrative  cost 
funds,  prior  to  the  final  publications  of  these  regulations. 
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REF:    Revised  271.43    Direct  and  Indirections 

0         %  -  ;     -  * 

COMMENT.    This  revision  suffers  from  the  same  mii-pomer/aii-concept ion  as 
does  die  original  regulation,  271.55,  In  that  both  section  title  Indicate 
that  the  section  will  discuss  Indirect  costs.    In  fact,  neither  the  old  or 
.the  new  address  Indirect  costs  In  any  substantive  manner. 

Vc  fear  that  the  Bureau  has  already  decided  upon  Its  recommendation  that 
will  become  Bureau  regulation",  and  that  those  statements  have  not  been 
Introduced  In  this  published  proposed  ryle  Intentionally.    We  forsee  that  * 
when  these  regulations  are  re-publlshed  after  the  comment  period  in  ovec,  the 
final  regs  will  Include  detailed  indirect  cost  regulations.    These  regulations 
will  not  have  been  reviewed  by  the  Indian  public,  hut  will  nevertheless  be 
mandatory  and  obliging' at  the  aame  time. 

" RECOMMENDATIONS: 

1.  That  the  Bureau  not  re-publlsh  any  final  version  of  these  .regulations 
that  Include  substantively  new  language  dealing  with  Indirect  costs,  without 
first  proposing  those  regulations  for  public  review  and  cosmrants.  * 

2.  That  the  Bureau  cnnslder  the  following  suggested  language  In  devising 
their  regulations  for  Indirect  costs. 

(X)    The  Bu reau  w  11 1_  j_rpv  Id c_  jc_p_.tr  Iba  1  organ Izn t  loim 

adwlnlstratlve  funds  equal  te  thpse  amounts  that  the* 

Bureau  would  otherwise  have  spent  on  the  granted  program 
\ 

i     had  the  Bureau  continued  to  operate  this  program.  This; 

.immul  _w_H  I  1>o  do tcrwtincd  .icc<inl_^  iy  UiQ  Huru.iu  it  <>wm 
i 

9f     'Indirect  cost  rate  for  that  program  or  function.. 


y 
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(J)    Indirect  co«t«  vlll  b€  aade  available  to  tribal 
organization  either  through  tbe  uit  of  a  negotiated  Indirect 
coat  ratt,  via  the  tribal  organization^  cognizant  agency; 
br  upon  the  request  of  the  tribal  organization,  a  ldajg  aug 
payment.  Bade  by  Che  Bureau,  to  —at  the  Indiftct  coat  needs 
of  the  organization.    These  funda  vlll  meet  the  added  coata 
of  contracting,  and  vlll  not  take  avay  froai  the  administrative 
^tnd a  .available  to  the  organization  under  paragraph  (1)  of 
thlaaectlon. 


ERIC 
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vREF:    Revised  271.44  Use  of  governoent  property 

COMMENT:    This  regulation  is  a  slight  modification  of  the  existing  regulation. 
4}  However.  Part  276.11.  applicable  under  this  section,  indicates  that  Attachment 
X  of  A-102  will  become  the  Bureau's  policy  document  for  property  and  the  use 
of  pro*perty.    t  •  %  *  ' 

Wt  have  seriods  oisgivings  about  the  use  of  A-102  as  applied  to  Indian 
>  *  *  * 

affairs,    for  exi'nple: 

Para.  3(a)  of  Att.  N  of  A-102  indicates  that  the  requirements  for 

real  property  (such  as  land",  buildings,  structures,  etc.)  shall  Mat  a  oininua, 

contain  the  following:        #  • 

^         s  ^ 

/  (a)  Title  to  real  property  shall  vest  in  the  recepient  subJectJto 
the  condition  that  the  gr.antee  shall  use  the  real  property  for  the 
authorized  purpos*  of  the  original  grant  as  long  as  needed. 

Y  *  *  \  • 

"*Wc  arc  concerned  that  the  Bureau*  in  preparing  these  revisions,  may  be  .  : 

.iltcmpt in*,  in  down  upon  trih.il  contractors/grantee*  real  properly  (i.»».  buildings' 

and  structures)  that  are  failing  apart  and  which  are  invneed  of  a  great  deal  of 

repair.     If  thi*  attachment  is  to  b«  read  literflly,  all  grantees  would  assuoe 

title  to  federal  "property,  and  wchild  subsequently  become  responsible  for  the 

maintenance  and  repair  of  such  property.    Wc  arc  not  clear  that  the  government  „ 

will  provide  the  OAM  funds  to  ma  In  t  a  Inches  e  structures.    And  tribal  organization 

have  .no  Indepcmknl  source  of  Income  hAvhUh  to  maintain  these  structures. 

At  a  training  session  fcn  Window  Rock,  A7.  6*n  October  27.  BIA  representatives 

clearly  stated*  and  circulated  in  a  handout,  thai  title  t«>  real  property  vlil 

transfer  to  the  grantee.  andr  confirmed  that  this  was  the  intent  of  this  regulation. 

\       "  1 

RECOMMENDATION.    That  the  Bureau  clarify  its  position  re:    the  transfer  of  title 
to  federal  properly,  .«nd  clearly  state  thu  realisations  of  Alt.  S  of  A-102  in 
this  context.  '  , 
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REF:    Revised  271.44 

lb)    Requests  for  the  use  of  Bureau  property  .  .  .  interfere 
with  the  administration  of  existing  Bureau 'progress. 

COMMENT:  ^ 

Ue  present  no  coeocnt  on  whet  has  been  revised  above:    we  coaaent'on 

what  was  deleted  froa  the  present  regulation,  27     2,  last  sentence  following 

the  above  clause:  *  * 

The  property  at  the  tiae*  of  transfer  oust  confora  to  the 
Minima  etandards  established  by  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Stat.  1590),  as  aaended  (29 

U.S.C.  651).  *  * 

RECOMMENDATION: 

Ue  believe  that  tbla  clause  should  be  retained  In  the  regulation, 
pending  the  clarification  of  the  transfer  of  title  of  goveruaent  property 
to  tribal  organizations,  and  the  consequences  that  tribal  organization  - 
•undertake  wfccn  "owning"  governaent  property* 


/ 
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REF:    Present  271.51 ^Federal  contracting  laws  and  regulations 

%  S 

(a)    Contracts  with  tribal  organizations  under  this  Part 

*  shall  coaply  with  the  Bureau  procureacnt  regulations 
contained  in  41  CFR  Part  14H-70,  except  as*  provided  in 
paragraph  (b)  of  this  section. 


will  have  Made  available  to  itself  funding  to  meet  the  level  of  serv 

I 


COMMENT:    We  realize  that  once  transfered  to  a  grant  aechanisa,  federal 
contracting  lavs  vill  ^wt  be  applicable.    There  will  be  no  final  recourse 
j  through  the  Contracts  Disputes  Act.      However,  as  the  Bureau  states  no 
substantive  changes  are  being  proposed  j.n  its  syzaary  coatae'nts,  ve  must 
address  the  effett  <j£  the  loss  of  the  regulations  under  41  CFR  14  H-70*.  • 

A  critical  loss  is  noLcd  in  the  deletion  of  the  availability  of  c.S.A. 
services  nov  available  ul(?erJl4H-70.501  and  502.    The  original  intention  of  the  i 
Act,  and  as  nnndatcd  in  Sec.  106(h)  of  the  Act,  Is  thut  tribal  organ ixatioivs 

&s  that 

the  Bureau  would  olhcrwl^  provide.    But^.nu  schools  operate  and  .ire  served  by 

the  federal  G.S,A.  do  tor  pool  and  contracts  services.    An  independent  school 

under  a  ^rant  or  couLi.ict  simply  cannot  meet  the  s.-ime  pro-rata  needs  without  ^ 

these  services.  .Contract  schools  are  implementing  and  fulfilling  flIA  educational 

pulieU  .  ol  eduuatinu  sludeutK^m  a  day  nehool  basis,  near  their  homes.  The 

■  -i 

majority  of  Bureau  schools  appear  to  be  operating  dormitory  programs.    Yet  the 
contract    .rlm«»l    wl  M    .uff»r  iU'  iw»-.t  with  the  l«»*.t  uf  C.:.,A.  m*ivIc*i'..  TUifi 

,  i  r 

ts  significant  and  substantial.  «* 

Wc  have  reviewed  a  letter  nlfincd  by  Mr.  Jerry  Jaeger,  Aetlng  Director,  01  hi', 
stating  that  C.S.A.  vould  not  provide  any  waivers  of  federal  regulations  to 
allow  t.  .b.A.  serv  lees  Lo  eonLraetor/^raiiteu*.    Mr.  Ken  Smith,  in  his  testimony 
to  the  Senate  Select  Committee  on  Indian  Affairs  Indicated  that  if  the  C.S.A. 
•service  "problem"  were  not  corrected,  these  regulations  would  not  be  lap lamented. 


BEST  GOPY  AVAILABLE 
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we  wonder  if  Mj.^Snith  intends  to  keep  his  word  to  the  Congress  and  to  Indian 
peoples,  whop  he  is  representing  in  Washington,  snd  sdvocsting  for. 


RECOMMENDATION.    That  the.  grjynt  regs  be  deleted,  and  thst  revisions  to  the 
contracting  regulations  be  started,  leaving  G.S.A.*eligibility  to  contrsctors 
as  penaittcd  in  14H-70.  >  ^ 

*t 

REF:    Revised  27JU.S1  Retrocession  > 

  ,  *V  , 

(.1)    Ttlb.il  governing  bodies  and  tribal  organizations 

receive  grants  to  plan,  conduct  and  adainistcr  Bureau 

programs  or  portions  thereof,  snd  Day  request  retrocession 

fron  any  "grants.  „        •  , 


COMMENT.    It  is  cleat  front  this  revision  that  substantive  and  critlcar-ehanges 

«  *  • 

are*  taking  place  in  this  change  fron  contrscts  or  grants.    Although  the  revision 

is  clear  In  its  simplicity,  what  it  oalts  fron  the  present  regulation  Is 

reflective  of  the  phiiosophlcal/politicaf  change  thst  is  taking  place  throughout. 

Present  SeTftion  271.71(a)  has  an  additional  sentence  following  the  basic 

concept  of  rc&tocessr 


.     JCLtWII     4>lt>lVU/      ■»*»»     tilt     UUUWpfkUIHll     9Cllb.Ulll.C  *.w*rf 

retrocession,  and  reads:    "V^^*"    -  J 

Retrocession  specifically  recognizes  the  Federal 
Govcr.uaent*s    unique  snd  continuing  relationship 
with  and  rcsponsbility  to  Indian  peopls. 

The  concept  is  clear:    the  Federal  Governnont  has  legal  and  noral 

responsibility  to  Indian  peoples,  and  legally  binding  contracts^  with  all  the 

protection  iuund  therein*  arc  the  appropriate  mecluinii>a  Tor  dv.iling  with  tin 

^  fcdersl  govcrnncnt  under  the  Act.    The  change  to^Jlants  is  as  reflective  of 
the  ciunKC  In  relationship  this  Adninlstiation  envisions  with  Indian  peoples, 

%as  is  the  deletion  of  this  sentence  and  concept  fron  the  presc&  regulations. 


RECOMMENDATION.    That  this  sentence  be  added  to*thc  revisod^poiagraph,  as 


(a)    Tribal  governing  bodies  and  trib.1l  organizations  may 
receive  >;rants  to  pl.mL  conduct  .incT  tulninisler  tfnrc.ui 
programs  or  portions  thereof*  nnd ,»ay  request  retrocession 
*  fron  any  grants-    Retrocession  specifically  rccognlzos  the 
Federal  Covemaont's  unlquo  and  continuing  relationship 
with  ttyl  r*«*ponnU>l  I  Ity  to  I  ml  I  .in  jhMplv. 


ERJC 
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REF:    Revised'  271.54  Reassuaption 

(f)    Failure  to  comply  with  terns  end  condition*  of  e  grent 
,  t         award,  which  result  in  termination  of  the  grant  for  cause, 
*  *    shall  be  considered  to  be  gross  negligence  or  taistaanagenent' 
^  pursuant  to  paragraph  (a)(3)  of  this  section..  Program  e 

responsibility  for  such  cancelled"for-cause  grants  shall  be 
p,    reasSuoed  by  the  Bureau  pursuant  to  the  provirfipits  of  this 
section. 


COMMENT:    As  notedcearlier,  the  regs.  lack  clear  stateoents  about  termination 
of  a  grant."  The  reference' is  mad*  to  OMB  C.  A-102,  ATT.  L>  which  indicates 
that  termination  for  cause  was  at  the  discretionary  decision  making  of  a 
grants  officer.    Paragraph  (f)  does  ndt  clarify  wha*  tne  grounds  are  for 
'termination  for  cause.'    The  suggestion  that  'failure  to  comply  with  the 
terms  of  the  grant'  can  be  considered  grounds  for  germination  is  ver>  scary > 
Since  when  does  the  federal  government  and  the  1IA  cotep^vith  ill  provisions, 
of  their  responsibility?    when  are  they  terminated  for  cause?    Do  aU  »IA* 
schools  s>eet  the  demands  that  they  are  under,  and  are  thqse  schools  terminated 
whtn  they  faij?  y  Does  the  submission  of  a  monthly  invoice  2  days  late  (failure 
to  comply  with  a  grant  requirement)  ncan  that  a  school  can  bo  terminated? 

<%     J  ,  * 

RECOMMENDATION:  That,  the  IIA  states  in  clear  terms  what  are  the  ter^ination- 
for-cauae  proviaions  that  the  Bu^eaw^wUl  operate  under  ^nd  make  thea  a  part 
of  the  regulations i 


ERIC?: 
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REF,:    Revised  271.56    Personnel  for  retroceeded  programs 

Updn  retrocession,  the  Bureau  will  assess  the  need 
'  » additional  personnel  and  If  necessary  will'  s.cek  sue 
personnel  to  ensure  effective  program  operations. 


COMMENT:    It  appears  clear  that  in  revising  the  retrocession  procedures  and 
regulations,  there  is  little  intent  of  the  present  Administration' to  continue 
services  to  Indian  peoples  once  required  as  a  paft  of  treaty  obligations/ 
chat  -unique  and  continuing  relationship'  that  was  not  included  in  an  earlier 

regulation.  f  « 

^This  regulation  is-so  vague  to  be  meaningless.    For  example; 
.  —the  bureau  will  assess  the  need  for  additional  personnel. 

If  it  is  Bureau  policy  to  terminate  services  to  Indians, 
to  get  out  of  Ae  education  business  as  top  lever  BIA.  personnel 
have  indicated,  then  the  outcomes  of  the  assessment' can  be 
predicted:    no  need  at  all.  , 
—  and  if  nocossary,  3*ck  su^li  personnel 

It  is  already  clear  that  an  cotwittment  ^o  revive  a  problem  is 
.»    v  of  little  valuers  are  preparing  to  lose  GSA  services,  even  though 
we  have  had" committments  from  the  BIA  to  do  something  about  this 


( 

first! 


The  present  regulation  mandates  the  Bureau  establish* and  maintain  a  reserve 
bank  o(  position*,  a  'culling  reserve'  UWt  can  be  tapped  to  meet  the  needs  of 
serving  Indian,  under  a  retroceeded  «r  reasserted  program.    If  the  positions  are 
not  there,  *ft  programming,       be  served  so  poorly  a.*  to  warrant  ending. 

RECOMMENDATION:  that  the  pre.ent  rcg-Utlon  be  continued  ond'er  the  gtanc  .y.t,'» 
,n«  a* Mandated, responsibility.  *» 
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REF:    Revised  271,60    Froceaaing  of  'sppeala  .  ) 

**(b)(l)    No  extension  of  tine  will  be  granted  for  fijing  ' 
notice  of  intent  of  appeal.    Notice  which  sre  not  tinely 
filed  will^noi  be  considered  and  the  esse  will  be  closed 
snd  written  notice  to'thst  effect  will  be  given  to  the  ' 
appellant. 

(t>)  £ic  -  should  read  (htf    When  s  «uresu  of  f  icisl  fsils" 
to  set  on  an  sppesl  within  the  prescribed  tine,  the  '  ' 
appellant  has  the  right  to  Jlbmedistcly  f orvsrd.  Co  the  next 
higher  Bureau  off icisl  s  copy  of  such  appeal  snd  request 
iaacdiste  action.  *  TMa  right    ia  consecutive  through  thV 
Area  Director,  Conaiaaioner  and/or  Director  of  Education/ 
to  the  Ass,istent  Secretary-. 


X 


COMMENT:    We  see  a  fundamental  unfalrneaa  in  the  proposed  revision^    In  • 
*(b)(l),  no  extension  is  svsilsUle  f or  s  tribsl  orgsnizstion  to  exercise 
its  appesl  rights  on  sny  decision  thst  the  BIA  nsy(  mske.    Yet  in  psrsgrsph 
(h) ,  there  is  no  loss  of  BIA  rights  should  s  BIA  official  stall  and  waata 
tine,  and  faila  to  proceaa  an  apt^al  properly.    The  sppesl  ia  ainply  bucked 
up  to  the  next  lavel. 

RECOMMENDATION:  *  4  v 

1.     That  (b)(I\be  atricksn,  and  (b)(2)  be  renuabered  ss  (b)(1).  Delete 
"tinely"  fron  revised  (b) (2J . 


Alternatively,  th$~Buresu  could  revise  psrsgrsph  (h)  to  resd  ss  follows. 

>       J   ^  , 

Fsilurs  df  Xhe  Bureau  to  process  an  appeal  aa  outlined  in 
(c)  to  (g)/ebove,  the  deciaion  of  the  Bureau  official 
who  rendered  the  deciaion  which  the  tribal  organization 
initially  appealed  will  b$  conaidored  null  and  void,  and 
the  tribsl  organization* a  application  or  proposal  will  bq,- 
c/>naidcred  not  declined. 
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SUBPART  C  Additional  requirements  for  NeV  School  Stsrts  and  Program  Expsnjions 


COMMENT:    We  request  thst  this  subpsrt  be  deleted  from  the  25  CFR  271  t 
regulations,  and  pe  added  through  publication  snd  review  in  saendments  to* 
the  25  CFR  31h  regulstions.  ^ 

This  request  is  nade  bfccsuse  there, is  no  sense  in  sdding  specific 
program  type  regulations  to  the  implementing  rules  of  PL  93-638.    There  is 
no  counterpsrt  for  the  restrictions  plsced  herein  for  public  health  contracts 
with  the  Dept.  of  Heslth  snd  Human  Serviced.    There  sre  no  such  restrictions 
for  other  BlA-opcrsted  programs  that  are  subject  to  Indisn  Self -Determination. 
Therefore  *  there  should  be  no  specific  educational  restrict ions*  in  theae 

•N  1 

regulations.  ^  f  *    -  K 

In  addition,  it  la  f undnwontnlly  unfair  for  tho.  Bureau  to  Iodohq 
reatrictlona 'such  aa  indicated  on  contract  aphoola,  whom  Che  law  supports  totally 
and  encourages,  and  at  the  same  time,  not  be  plsccd'on  Bureau  operated  schools. 
By  these  regulations,  the  Buresu  csn  proliferste  schools  or  expend  programs, 
with  no  consideration  of  other  schools, 'such  as  s  contract  school,  which 
a*%i\t  be  negatively  s  free  tod  by  a  new  BIi(  school  stsrt  of  school  expans  loo, 
Theremin  no  requirement  on  the  1IA  to  give  18  nonths  notice;  yet  those  pcuplos  # 
who  wsnt  to  exercise  self-determination  sre  given  the  greatest  restrictions. 


RECOMMENDATION:    Delete  in  its  entirety.    -Add  to  25  CFR  31h  amendments. 

) 
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REF:'  Revised  271.71  Applicability 


This  subpart  establishes  additional  requirements 
applicable  to  the  application  and  spprjval^proceas  for*  % 
grafts  requested  under  this  part  for  fiew  school  star&a 
and  program  expansions  to  be  funded  under  the  Indian, 
School  Equalization  Program  (25  CFR  Par^,31h). 


COMMENT*  •  f  f 

'      .  *  +    r         s      J  • 

a.  *  Ve  find  no  rhyme  or  reason  for  this  aeotiory    No  explanatory  * 

comments  aTre  auggested.    Ve  find  no,ottier  Bureau  program    singled  out  for 

consideration  in  tribsl  take  over.    Ve  demand  to  know  what  justification  ■ 

.  I  ' 
the  Bureau  has  for.  isolating  school  a  tarts  under  the  Act.  * 

b.  Ve  find  that  this  whole  Section,  is  designed  to  penalize  Indian 
tribes  or  organizations,  rather  than  to  support  self -determination*.  Bureau 
schools "are  not  identified  under  this  regulation.    The  Bureau  cart  siart  a 
new*  school  at  its  pleasure,  without  restraint.    Indiana,  who  should, be 

Spanning  in  authority  and  responsibility  to  handle  Indian 'af fairs  are  penalized 

r   1     *   <%  -  *    ~  * 

instead.  *  ' 

RECOMMENDATION.    That  the  regulation  be  re-written  for  both  B1A  operated,  and 

*  '  /     9     f  *        1  " 

Indian  operated  schools.  ,  #  v 

,  1 
REJP;    271.72(a)/  *  . 

f  *  ' 

(a)    New  school  starts.  *Thc  provision  of  education 
•  j services  by* a  tribtflly-operated  school  which  is  seeking 
i  initial  funding  for  school  operational  costs  /or  eligible 
Vidian'  students  not  previously  served  under  the  Indian 
Sofrbtt^Equalization  Program.  «w  f  , 


v 


COMMENT:    It  is  unclear  to  ua^  whether  or  not  a'achool  not  previously  ( 

1  • 

operated  by  the  Bureau  will  be  designated  a  "new  school  start"  if  in' fact 
when  established,  it- serves  students  slready  served  under  ISEP.^  If  so, 
it  would  not  be  regulated  under  thia  Subpart.    Ve  fear  that  an£  new  school 
wi^l  be  clsssif ied  a  "new  schopl  start"  by  the  Bureau  in  order  to  discourage 
tribal  initiativoa.  ^  '  '  *^ 

RECOMMENDATION.  This  regulation 'be  clarified  a*>to  what' will  not  be  ^conaidoceu 
a  new  school  stsrt.  ' 


C 
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REF;;  Revised* 271.72(b) 

(b)    Program  expansions..  The  expansion  of  existing 
trlbally-operated  school  programs  to  provide  additional  •  . 
educational  services, to  age  groups  already  being  served  *   ^     *  ' 

1    under  the  Indian  School  Equalization  Program  or,  to  serve       .  , 
additional  age  group^not  previously  served. 

COMMENT;    This  regulstion  is  so  vague  as  to  give  unlimited  discretionary 
judgement*  to  any  BIA  education  Line  Officer  to  classify  any  change  In  a  school 
program  as  a  program  expansion.  t 

This  regulation  con  trad,  let  S4  Revised  271.42;  w^lch  states  in  part  that 
-any  savings  realized  by  a  tribal"  organization  "may  be  us£d  to  provide 
additional  services  or  benefits  under  the  grant  and/or  expand  base  grant 
grograos."    Vc  cannot  in  one  place  be  allowed  to  do  so;  and  elsewhere  told  . 
we  can*t  do  it  for  another  two  years  d£f!  { 

Furthermore,  there  is  no  statutory  requirement  or  provision  that  allows 
or  suthorizes  the  Bureau  to  limit  a  school's  ability  to  serve  its  community^ 
children."  Rock  Point  has  added  one  year  at  a  time  Jot  a  six- year  period, 
to  estsbllsh  a  K-12  comprehensive  school  district.    The  children  served  each 
successive  Jear  were  predominantly  the  same  ch>ldren  served  in  the  previous 
grade  level  a  year  earlier.-  there  is  no  added  costs  to  the  formula-*"  these 
children  appear  to  have  gone  to  another  BIA  operated  school  if  no* successive 
school  year  program  was  available  at  Rock  Point.    We  are  simply  keeping  the 
children  here,  rather  than  requiring  them  to  *go  to  another  Bureau  school.  iThiA 
^  should  not  '^regulated  out  of  existence  under  the  requirements  <$f  thls^subpaXt. 

v  / 

♦ 

RECOMMENDATION :    Delete  this  regulation  0in  whole. 


— 
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REF:    271.73(a)  {  Service  Population  criteria 

(a)    fiervicc  population  criteria.    All  members  of 
the  proposed /service  population  muse  qualify.**  eligible 
.    for  services  under  fefiFR  3la.4(r)  and  must  be  described 
in  che  application  ^Tth  sufficient  detail  and  documenta- 
tion to  .enable  chem  to  be  classified  accurately  under 
the  classification  of  new  sch6ol  starts  and  program 
expansions  as  set  forth  in  S  271.72.  * 

*  K 

I 

CO&ENJ:    This  regulation  is  s'o  vague,  that  one  would  need  to  mind-read  che 
Bureau  to  understand  what  information  is  being  required.    The  only  thine  that 
is  clear  is  the  intent:    make  life  so  difficult  that  Indians  will  decide  not 
to  deal  with  the»red-tape,  and  not  take  over  their  edJutlopal'  programs. 
Totally  violates  che  meaning  of  PL  93-638.  * 


RECOMMENDATION:    Delete  /  i>Mcs  entirety;  if  co  be  revised,  the  Vevision 
i 

should  specify  in  detail  the  Insufficient^  detail  and  documentation"  the 
Bureau  wouW  like.    Wifh  the  unlimited  powers  available  under  the  revisions^ 
elsewhere,  there  coulfl  be  no  end  to  what  the  Bureau  intends  to  request  fo,r 
support  data.  ^ 


7 
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4 

*£F:    REviecd  271.73  (b)    Prograa  quality  criteria 

W      t»  (b)    Prograa  qualify  criteria.    Proposed  programs  and 

program  changes  shall  be  of  sufficient  quality  to  offer  #  , 

'  promise  of  providing  educational  benefits  to  the  Indian  -  / 

V  'student  recipients  approximately  equal  to  those  provided  r 
to  like  rfumbers  of  recipients  under  other  parts. of  the  M 
lureau  educational  projran  funded  through  the  Indian         &  1 
School  Equalization  Progran.    In  determining  whether  this  ^ 
criterion  is  met  by  an  application,  the  Director  of  Indian 
Education  Programs,  or  his  or  her  representative,  shall 
consider  at  least  th*  following: 

(1)  Whether  the  new  school  start  or  prograa  expansion  < 
is  likely  to  meet  the  appropriate  education  standards  ' 

4     specified  in  Section  1121  of  Pub.  L.  95-561.  J 

(2)  Whether  the  facilitiea,  equipment,  and  other 
supportive  services  of  the  applicant,  or  those  incorporated 

in  the  start-up  <A>st  o*  temporary  facilities  part  of  the  plan, 
will  be  adequate  to  support  the  prograa. 

(3)  Whether  the  proposed, staffing  is  adequate  to 
achieve  the  objectives  of  the  plan. 

(A)    Whether  the  sire  of  the  student  population  to  be  0 
served-  appears  to  be  sufficiently  large  and  stable,  or 
increasing  in  numbers,  to  warrant  initiation  of  a  new  achool 
start  or  expansion  of  a  program  to  serve  them. 

(5)  Whether  there  is  an  apparent  desire  for  the  new 
school  start  or 'program  expansion  on  the  par£  of  the  Indian 

*   tribe  and/or  community  to  be  served. 

(6)  Whether  the  start-up  costs  arc  disproportionate  to 

the  numbers  of  students  to  be  served,  or  the, potential  benefits  ^  . 

of  the  .program,  as  compared  with  the  start-up  costs  of  other 
^applicants. 

(7)  Whethc*r  there  are  other  adequate  education  alternatives 
currently  available  to  the  students  to  be  served  by  the  "new 
school  start  or  prograa  expansion. 

COMMENT:    We  question  the  lack  of  clarity  and  detail  that  is  suggested  in 
»       the  proposed  regulation,  as  written. 
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a.     Wc  arc  told  that  the  progran  shall  be  of  "sufficient  quality" 
in  providing  educational  services,  to  the  standards  of  at  least  what  the 
Bureau  offers  elsewhere.    In  reviewing  the  G.A.O.  reports    listed  earlier 
in  theso  coaaents,  we  wonder  at  the  us*  of  other  BIA-oparatad  schools  as  a 
standard.    Most  tribes  and  cowaunities  have  taken  over  BIA  schools  precisely 
duo  to  the  lack  of  quality  education  provided  by  the  govcrnaent.  The 
regulation  iaplies  that  the  standards,  of  BIA  schools  oust  be  net  In  order 
for  a  grantee  to  operate  a  tribal  school.    Y«t  the  intent  of  PL  93-638  is 
for  tribes  to  "df  it  differently,"  and  not  duplicate  the  Bureau.    PL  95-561, 
Sec.  1121(c)  specifically  indicates  that  Bureau  standards  will  not  be  used 
as  criteria  for  a  contracted  prograa. 


The  Bureau  deaands  that  wc  mttt  Bureau  standards  set  by  the  coanunity 


Bureau  is  proooting  oppression  with  an  iaplied  deaand  that  a  tribal 


and  appropriate  educational  practices  and  Procedure*  for  Indian  children.  The 


\ 


•  \ 


f 
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R£F:    271.73  (b)(1) 

(I)    Whether  the  new  tchool  stsrt  or  program 
expansion  is  likely  to  meet  the  sppropriate  education 
standards  specified  in  Section  1121  of  Publ  L.  95-561- 


COMMENI:    This  regulation  specifies  the  intent^of  (b)  -above.    We  are 

required  to  meet  the  stsndsrds  of  a  BIA-opersted  school.    This  is  inssnet 

This  is  contradictory  to  PL  93-638!    This  is  contrsdictory  to  PL  95-561!  And, 

in  fact,  the  Bureau  has  been  unable  to  publish  stsndsrds  for  its  own  schools 

in  the  years  that  have  been  given  then  to  do  so!    Yet  we  sre  asked  to  meet 

the  undraftcd/unpublished  stsndsrds ,tha.t  incompetents  cstmot  manage!  We 

sre  s»ked  to  sllow  a  BIA-officiai  (slready  in  s  conf lie t-o£- Interest  position) 

■  * 

to  determine  the  Ml^kelinessM  of  s  school  (that  vlll^ost  likely  tske  students 
fro*  BlA-operated  school) .in  meeting  Some  undefined  stsodsfds,  by  wsy  of 
personal  Judgement !    •    »  •       *  ■  * 

• 

RECOMMENDATION:    Delete  in  whole  this  Ulegel  provision! 

< 

REF:    27L.730)(2)j  facilities 

(2)    Whether  the  fscilities,  equipment,  snd  other 
supportive  services  of  the  applicant,  or  those  incorporsted 
in  the  stsrt-up  cost  of  teaporsry  facilities  psrt  of  the  Plan, 
will  be  adequate  to  support  the  program. 

COMMENT;    Although  notr  sn  implausible  consideration,  we  would  demand  thst 
sn  evsluatlon  x>t  a  IIA-opersted  89000!  be  made  in  the  same  context,  to 
determine  if  in  foct  BtA-operstcd  schools  meet  the  standards  required  for 
new-school  starts  under  this  sub psrt. 
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REF:    271.73(b)(4)  size 


(4)    Whether  the  eize  of  the  etudcnt  population  to  be 
served  appears  to  be  sufficiently  large  and  atable,  or 
increasing  in  nucbera,  to  VJrraivt  initiation  of  a  new 
School  start  or  expansion  0  a  prograa  to  aerve  thea. 


COMMENT:    Here  lies  a  declination  crtieria  not  support  by  the  Act,  but  left 
to  someone*"*  Judgement.    And  the  Judgement  is  not  baaed  on  identifiable 
reality,  but  upon  the  "appearance"  of  things.    And  not  only  a  population  need 
be  "sufficiently  large,"  but<slao  increasing  in  size,  to'oerit  operation 
by  a  tribe.  •  >* 


RECOMMENDATION:    Delete  in  whole. 


REF:    Rcyised  273.73(b)(5)  Deaire 

(5)    Whether  there^s  an  apparent  deaire  for  the 
new  school  start  or  prograa  expansion  on  the  part  of 
the  Indian  tribe  and/or  community  to  be  served » 


COMMENT:    The  bureau  haa  statutory  direction  on  what  merits  declination. 
We  have  now  offered  en  additional  declination  criteria:    a  pcraonal 
judgeaent  on  soaeone's  part  on  whether  there, ia  an  "apparent  dfcairet  for 
a  coaaunity~opcratcd  achool!    The  request  by  a  c'peaunity,  and  a  tribal 
reaolu^ion  is  Sufficient  "appearance"  to  aake  an  organization  eligible  for 
operating  a  new  school. 


RECOMMENDATION :    Delete  in  whole. 
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REF:    Revised  273.73(b)(6) 

(6)    Whether  the  startup  coat,  are  "»P"P«^~" 
to  the  number,  of  ttudentt  to  be  terved,  or  the  potentUl 
bene5it»^f  'he  program.  «  cohered  with  the  tttrt-up 
costs  of  other  applicants.* 


COMMENT:    We  «e  ..ked  to  "glv.  eren.no.  Co  .».«  MA  «>»  "»»  the  . 

power  to  detemlne  the  eo.t-benef It  of  .  638  ,ehool.  when  no  other  criteria 
„e  ,lv«,  for  suldance.  .  W.  .re  left  vUh  the  Jud^e"  of  .oaeooe'.  feelln,. 
«bout.nev.ehool.t.rt.    Thl.  1.  not  -t.rUl  for,  feder.l*retuUtion..  Thl. 
»  ls  serial  for  .a-e-plnyln,,  for  decl.l^-Wns  by  ",ood  oV  boy."  In 
filled  beck  rooms! 

RECOMMENDATION:    Delete  In  its  entirety. 

REF:  273.73(b)(7) 

(7)  ^Whether  there  ere  other  adequate  education 
alternative  currently  'available  to  the  students  to-^ 
be  served  by  the  new  school  «art  or  prograa  expatWlon. 

i 

COMMENT:    "Othar  adaquata  educational  tltcrnttjv.t"  is  a  quality  Judgement 
best  not  left  in  the  hands  of  «n  antagonists*.,  the  BIA  decision  maker 
is  fron  the  start  analyst  tribal  control.  and  the  conflict-or-intarast^ 
heightens  herd).    If  a  community  wishes  to  educate  its  children  at  borne,  ' 
inrfha  community,  NO  OTHER  SCHOOL  nay  be  adequate  to  the  task/  A  neighboring 
BIA-operated  school  may  be  considered  inadequate  to  the  task.    A  neighboring 
public  school  may  be  inadequate  to  tha  goals  and  objectivas  of  community- 
controlled  education.*  4 

We  cannot  accept  ^declination  criteria  any  of  the  V«onal  Judgements" 

provided  in  this  subpart. 


RECOMMENDATION:  Delete. 
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KEF:    Revised  271.75  Application  procedures 

i 

COMMENT:    We  will  all  recognize  the'  reality  0f  the  lureau'a  funding  cyclea,^ 
yie  federal  fiscal  year,  and  the  conjunction  of  all* with  the  national  achool- 
year  cycle.    However,  we  do  not  find  it  Acquired  by  atatute  that  a  notice  of 
18  oonChs  be  given  before  a  BlA-operated  protfran  can  be  contracted  (rcaeaber: 
PL  9?-638  is  a  •ontracting  law!)    There  is  no  requirement  for  such  lead  tines  .  4 
for  any  other  BTA-opcrated  oontractable  prograa.    There  la  no  lead  tine 
rcquireoent  under  the  Dept.  of  Health  and  Hunan  Services  for  such  lead  tinea. 

This  rcquircaent  is  designed  to  curtail  and  discourage  Indian  aelf-  ' 
detcralnatlon!  >  ** 

And  it  is  not  consistent  wittr  other"  BIA  operationa.  *The  Facilitica  , 

Maiyigcaent  prograa  has  eatabliahed  a  contingency"  fund  to  acetvthc  Hi  0 

costs#  of  aaintaining  new  BIA  buildings  that  have  not  been  entered  into  the 

budget  cycle.    This  separate  fund  provides  tlr  the^coata  to  keep  thcac 

buildings,  until  they  arc  a  part  of  the  cycle.    We  arc  sure  that  there  arc  other 

prograas  that  have  siailar  contingency  funda.    (Funds  not  used  -can  always 

be  carried  over  or  returned  to  the  T&aaury  until  next  cycle.) 
T 

*  •  .  * 

RECOMMENDATION:    That  this  be  revised  and  the  tinclinc  deleted.    There  is 

sufficient  tiraclincs  in  the  prior  regulations  in  th5s  part  to'dcal  with 

self -detcralnatlon.    A  separate  fund  should  be  catdblishcd  to  assume,  the  costs 

of  new  achool  starts,  and  to  ncot  those  costs  until  a  aohool  can  be  entered 

into  the  budget  cycle.    If  it  works  for  other  qiA/f cderal  prograas,  it  can  be 

'  made  to  work  for  new  acljopls.  i  \  ** 
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.Testimony  of  the  Shoshone  Bannock  Tribes  to  the  Senate  Select  Qxroittee  on  Indian 

Affairs,  Dirksen  Senate  Office  Building,  Washington,  D.C.    Written  testimony  as 

•  *  « 

follow-up  to  oral  presentation  Jane  30,1982.  J  ft 


It  is  our  desire  to  present  sate  additional  testimony  regarding  the  Bureau  of 
Indian  Affairs  proposed  changes  in  25  C.F.R.  27J  -  277  regulations  implementing 
P.L.  91-638.  Indian  Self -Determination  and  Bjucattsn  Assistance  Act  of  1975.  The 
BIA  is  proposing  major  substantive  changes  in  the  federal  regulations  affecting 
I n$ian  ae  1  f-De terrains t ion ,  by  changing  the  relationship  between  the  Federal 
Goverranent  and  Indian  ( tribes  from  a  contract  relationship  to  a  grant  relation- 
shipl  ,  1  , 


The  BIA  proposes  to  revise^ 25  C.F.R.  271  ff  to  bring  the  BIA  into  ali^tment  with 

with^P.L.  95-224  Federal  Grants  and  Cooperative  Agreements  Act  of  1978,  and  to 

increase  the  self-determination  of  Indian  tribes  to  manage  their  own  programs. 

\ 

First  let  as  emphasize  again  that  p.L.  95-224  does  not  apply  to  the  relationship 
between  the  Federal  Government  and  American  Indian  tribes,  rather  it  applies  to 
the  ^Federal  Government's  relationship  to  the  states.  Indian  tribes  are  not 
mentioned  in  the  language  of  the  law  ^nd  there  is  no  evidence  of  legislative 
intent  to  include  Indian  tribes.  It  should  also  be  pointed  out  that  even  within 
the  Executive  Branch  of  the  Government  there  ,is  no  agreement  that  P.L.  95*- 224 
applies  to  Indian  Tribes  since  the-  Secretary  of  Health  and  Hunan  Services  is 
continuing  to  contract  under  section  103  of  P. L>  93-638.  P.L.  93-638  directs  the 
Secretary  of  the  Interior  to  contract  with  Indian  "tribal  organizations.  The 
Congress  considered  contracts  at  the  passage  of  the  act,  and  knowingly  committed 
the  government  to  contacting  with  Indian  tribes.  The  BIA"  a*  proposal  to  apply  the 
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'  provisions  of  P.L.  95-224  is  based  upon,  an  implied  repeal  of  the  contract 
provisions  of  P.L.  93-638  and  judicial  interpretations  have  not  generally  favored 
implied  repeals.      The  relationship  between  Indian  tribes  and  the  Federal 
,  Government  is  unique,  and  the  administration  of  federal  responsibilities  as 
provided  under  P.L.  93-638,   involves  special  considerations  not  taken^into 
account  by  the  grant  process.  Subs  tardive  rights  and  obligations  under  P.L. 
93-638  are  being  watered  down  if  not  eliminated.    We  agree  with  the  BIA  that  the 
government  is  not  buying  services  when  contracting  wijjh  tribes/organizations.  We 
disagree  strongly  with  the  concept  that  government  is  simply  providing  financial^ 
assistance  to  the  tribes  in  the  first  place.     The  government  is  obliged  'to 
.  provide  certain  services.     P.L.  93-638  provided  a  mechanism  for  Indians  to 
fulfill  this  federal  responsibility.    By  proposing  a  grant  relationship,  the  BIA 
proposes    to   dramatically    change    the    relationship    of    trust    and  treatyV 
-  responsibilities  to  that  of  some  tort,  of  discretionary'  financial  assistance  as 
defined  under  P.L.  95-224.      It  is  dishonorable  to  cnange  this  historical 
relationship.  «  * 

I.  -  • 

It  is  the  position  of  the  Shoshone  Bannock  Tribes,,  that  the  implementation  of  the 
grant  process,,  under  P.L.  95-224  violates  the  intent  of  P.L.  93-638  and  inter- 
feres with  Indian  self-determination:  ^         *  ' 

We  believe  that  the  proposed  changes  are  a  part  of  the  BIA's  intent  to  diminish 
^federal  obligations  to  fulfill  trust  and  treaty  responsibilities.    This  would 
appear  to  be  a  part  of  a  greater  plan  to  terminate  service©  to  Indian  tribes.  • 
The  Consolidated*  Tribal  Grant  Programs  (CIGB)  plans  are  also  designed  to  reduce 
Indian  initiative  and  are  rejected  by  cur  Tribe.  The  BIA  proposed  area  office 
realignment  is  also  structured  to  fra^nent  tribal  unity.  - 


ir 
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The  BIA  proposes  a  new  policy  statement  (271.4(h),  that  in  any  conflict  between 
these  or  other  regulations,  the  a/t  (93-638)  shall  prevail.  We  agree  with  this 
policy  statement.  However,  we  see  an  immediate  conflict  with  these  proposed  rev- 
isions to  a  grant  relationship.  'It  is  in  direct  conflict  with  the  Congressional 
mandate  cnder  P.L.  93-638  to  contract  for  BIA  programs  rather  than  to  establish  a 
grant  relationship. 

4  T 

The  BIA  proposes  to  utilize  O©  Circulars,  A- 102  and  A-87  as  the  functional 
administrative  regulations  for  implementing  this  new.  relationship.  P.  1^9 3-^638 
instructs  the  BIA  to  publish  for  review,  request  crxrmenba,  and  to  oonsuR  with 
Indian  tribes  prior  to. amending  requirements  cnder  the  Act.  By  placing  substan- 
tial authority  in  general  federal  guidelines,  the  BIA  diminishes  the  urtique^rel- 
ationship  between  Indians  and  the  government,    0MB  circulars  may  be  changed  jany- 

V  *"  *  * 

time  without  notice  and  without  consultation.  This  effectively  by- passes  Indian 
input  and  responsibility  tor  self-determination.    P.L.  93-638  does  not  require 

4         1  - 

uniformity  with  other  federal  agencies  as  suggested  by  the  Bureau  of  Indian 
rat  *  ^ 

Affairs.   This  proposed  change  vpuld  reduce  present  protection  and  flexibility  in 

favor  of  greater  BIA  control.  Proposed  changes  substantially  increase  the 
authority  of  Bureau  officials  to  develop  grant  conditions  without  regard  to 
tribal  wishes.*        '     <  .  " 

•  *  r"  *  *  t  '  ' 

The  BIA  proposes  to  eliminate  protective  language  that  limits  BIA  demands  tor 
additional  information  or  "other  components"  not  specifically  addressed  in  the 
regulations.  Present  regulation  271. 5(c)  (D)  (ii)  clearly  states  that  no  other 
compontents  can  be  used  by  the  BIA  for  declination.  The  revised  grant  regula- 
tions eliminates  this  clause,  leaving  the  door  wide  open  for  the  BIA  bo  create 
new  issues  for  declination.    For  example}  some  schools  have  been  told  they  must 
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comply  with  BIA  educational  standards,     which  P,L.  95-561  not  only  does  not 
require,  but  clearly  allows  schools  to  establish  their  own  standards.     If  the  v 
contract  relationship  is  maintained  the  present  regulations  prescribe  the  clauses* 
on  which  Bureau  officials  may  insist.1 

* 

The  Bureau  eliminates  the  requirements  for  an  application  under  P.L.  93-638  by 

•providing  in  part  276  the  use  of  standard  forms  for  federal  assistance.  Present 

regulations  under  part  271  include  "all  details  that  will  be  required  with  the 

stipulation  the  "no  further  detail  is,  or  shall  be  required."   This  language  has 

been  deleted.    Indian  contractor^  have  had  clear  directions,  now  under  proposed 

grant  regulations,  this  simplicity  is  lost.    Part* 276. 16  instructs  applicants  tb_ 

use  the  short  form  for  application,  oiless  in  the.  judgement  of  the  grants  officer 

•supplementary  pages  are  required  for  improved  program  or  fiscal  accountability." 

This  leaves  a  great  deal  of  discretion  in  the  hands  of  lower  level  bureaucrats 

who  may  not  be  exerienced  in  operating  unique  Indian  programs,  to  demand,  for 

example,  additional  information  found  elsewhere  in  the  ,BIA  system,  such  as  in  a 

manual  or  rosno  instruction,    it  is  unclear  if  there  are  rights  to  a  hearing  Jf 

* 

problems  occur.  .*  „ 

> .  '  '* 

The  Bureau  proposes  to  add  "special  conditions"  under  a  cooperative  agreement, 
rev,  sec.  271,23.  While  P.L.  95-224  allows  tor  cooperative  agreements  under  cer- 
tain conditions,  the  BIA  appears  tr)  have  widened  the  scope  of  that  provision  by 

not  Indicating  its  obligation  to  prove  with  substantial  evideno*,'  that  such  spe- 

•  \  ^ 

cial  conditions  cb,  in  fact,  exist,  presently,  under  the  declination  criteria, 
the  BIA  has  the  Jburden  of  proof*   This  change  would  further  reduce  a  tribal  ini- 
tiative for t self  determination,  wherein  the  government  could* issue  a  cooperative* 
agreement,  when  in  fact,  the  tribe, had  applted  for  a  contract  instead. 
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.  IJhere  is  wide  room  foe  bureaucratic  mani puliation.    Again  .the  right  tx>  appeal 
a  negative  BIA  decision  is  tnclear.     '  *       "  ' 

The  Bureau  plans  to  use  grants  rather  than  contracts.  The  implication  found  be* 
tween  the  lines  of  the  new  regulations,  and  in  using  OMB  circulars  for  grants,  is 
tiat  grants  under  P.L.  93-638  could  become  discretionary.  If  the  BIA  did  not  have 
*  enougn  increased  cental  over  self-determination  initiatives,  the  use  of  the  grant 
mechanism  .increases  that  sense  of  the  discretionary  powers.    S.  271.22  gives  the 

'  •     r'»5  * 

,  BIA  additional  power  not -to  continue  a  grant  that  has  been  awarded  for  three  years 

r 

with  additional  review  and  evaluation  procedures  not  presently  allowed  under  the 
contract  relationship.  Continuation  grants  could  become  discretionary. 


A  most  significant  issue  noC^addressed  by  the  grant  process,  is  that  of  adminis- 
trative support/indirect' costs.  Under  the  contract  mode  of  operation,  indirect 
cost  allocations  Klve  permitted  tribes  to  centralize  administrative  support 
services  in  the  following  areas  bo  provide  service  to  ajl  of  the  programs  of 
Indian  self-determininaUon^thal  are  serving  tribal  members  on  the.  reservation: 

'■■  •••  7'    ■'•  " 

I .   PinancialyHanagement  &  Accounting  Services 


II.   Personnel  Services 
III*  Property  Management  Services 


IV.  Contracting  Service 


V.  Other  Administrative  Services* 
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This  centralization  has  permitted*  a  much  more  efficient  operation  and  provides 
for  better  accountability  of  funds  expended.  On  a  project  by  project  basis  it, is 
often  difficult  to  identify  the  amount  of  cost  involved  in  providing  these 
Services  to  the  project,  but  it  is  obvious  that  a  program  cannot'  function  without 
these  services.  For  example:  in  FY-81  the  Shoshone  Bannock  Tribes  expended 
$656,712.00  for  administrative  support/indirect  cost  functions.  $420,337.00  of 
this  came  from  indirect  cost  allocations  from  P.L„  93-6$8*contracts.  If  this 
allocation  is  not  provided  through  the  grant  process,  the  centralized  services 
will  have  to  be  disorganized  or  eliminated.  This  will  result  ^^Hs  efficient 
operation,  less  tribal  control  of  monies  expended,  and  less*  accoumbility.  Yet 
the  proposed  grant  process  fails  to  address  the  issue  and  a  clear/ understanding 
of  the  indirect  costs  of  operation  is  clearly  lacking  between  tribes,  federal 
agengies,  and  federal  officials.  \ 

The  Bureau,  in  the  written -prepared  testimony  of  Assistant  Secretary  Snith,  states 
the  "consultation  meetings  were  held  with  tribal  leaders.'"  The  Shoshone  Bannock 
Tribe  has  testified  that  it  has  not  been  effectively  consulted.  Consultation 
becomes  nothing  more  than  a  superficial  notif iation  of"  what  the  Bureau  has  already 
decided  to  do,  no  matter  what  the  Indian  people  desire.  We  know  of  no  tribe  or 
contract  school  that  supports  this  proposed  change  from  contracts  to  grants.  In 
meeting  ^xi  talking  with  other  tribal  officials  and  school  board  members,  the 
opinion  is  against  these  changes.  ^ 

We  ask  that  the  committee  assist  the  Indian  people  in  returning  the  Bureau  to  the 
essentials  of  p.l.  93-638  and  Indian  Self-Determination.     (Secretary  Snith  did 
not  testify  that  Indian  people  wanted  these  changes,  he  argued  that  another  act 
P.L.  95-224  was  forcing  the  BIA  to  do  so).   As  -Secretary  9nith  testified,  more 
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an  tribes  are  attending  self-determination  and  we  know  the  rules  and  what  is 
expected.  Haking  such  a  massive  negative  change  at  this  tine  would  discourage 
further  contracting,  and  self-determination,  " 


We  ^request  the  Oocmittee  to  require  of  the  Bureau  of  Indian  Affairs  effective 
consultation  with  Indian  tribes  who  would  be  affected  by  these  changes.  'listen 


to  our  concerns  and  do  not  adopt  the  proposed  changes  as  suggested  by  the  BIA  and* 

We  suggest  that  the  Senate  Select  Committee  on  Indian  Affairs  create  a  working 
group,  including  reenters  of  the  iHdian  tribes ,  whose  responsibility  will  be  to 
resolve  the  issues  and  problems  related  to  the  proposed  grant  process.  TO  leave 
this  to  the  BIA  alone  will  be  to  perpetuate  the  mistakes  and  improprieties 
already  made.  No  changes  in  the  contract  relationship  should  be  made  until  this 
working  group  has  resolved  all  issues  and  problems  to  the  satisfaction  of  the 
Indian  tribes. 


Thank  you  for  your  concern  with  having  these  oversight  hearings  and  for  the  con- 

i 

cern  of  this  committee  for  Indian  education  and  Indian  self-determination.  We 
believe  that  P.L.  95-638  has  been  the  best  law  for  Indian  people  and  that  it  con- 
tinues  to  be  the  law  that  should  determine  the  contracting  relationship  between 
the  Federal  Government  and  theilndian  tribes.  '  x 
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ISLAND  TRIM 


SQUAXIN 


July  29,  1982 


^Senator  William  Cohen,  Chairman 
Select  Committee  on  Indian  Affairs  ' 

631-7  Dirksen  Senate  Office  Bldg.  ,  % 

Washington,  D.q.  20510 

Dear  Ssnator  Cohen: 

Ths  Squaxin  Island  Tribe  is  submitting  this  ■t*te2enVODetho  „ 
oversight  hearing  held  June  30,  1982  by  the  U.S.  Senate  Select 
Committse  on  Indian  Affairs,  covering: 

X)  The  nsw  draft  regulations  which  amend  Bureau  of  Indian 
Affairs  regulations  implementing  P.L,  638. 

2)  Method  for  determining  the  secretarial  level  of  funding 
for  a  P.L.  93  638  contract. 

3)  Administrative  incremental  or  indirect  cost  problems 
associated  with  P.L.  93-638  contracts, 

■f 

4)  Problems  associated  with  the  indirect  cost  rate  and  re c-  m 
ommendation  for  necessary  changes. 

The  Squaxin  Island  Tribal  Council  lists  «*»  of  our  concerns,  and 
problems  routing  to  the  shift  from  contract  to  grants  format 
aVproposed  by  the  Bureau  of  Indian  Affairs.    These  include: 

1)  Financial  discrepancies  and  loses* 

2)  Administrative  and  logistic  ontaglements  at  the  Tribal 
and  Federal  level. 

3)  An  uncoordinated  and  contradictory  iridirect  cost  system. 

4)  inadequate  appropriation  loVoty. 

5)  Time  consuming  negotiations  and  reimbursement . 

6)  Auditing  procedures  under  P.L.  93-638,  which  create  an-* 
necessary  and  unfair  burdens  for  tribal  contractors. 

All  have  become  obstacles  to  tribes  in  fulfilling  the  essential 
purposes  of  the  law. 


1 
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Proposed  .revisions  within  the  B.I^A.  regulation  which  will 
chance  P.L.  93*638  contract in*  to  a  grant  process  states  that 
fhese  cnanges  are  mandated  by  P.L.  95-224  (The  Federal  Grants  N 
and  Cooperatives  Agreements  Act  of  1977).    Indian  tribes  are 
not  mentioned  within    the  language  of  P.L.  95-224  and  there 
^^^s  no  evidence  that  Congress  took  Into  account  Its  impact  on 
^Mbe  unique  considerations  surrounding  tribal  adminstration  of 
federal  responsibilities  ts  provided  for  under  P.L.  93-638, 
which  establishes  a  tribal  right  to  contract  for  B.I. A.  and 
I.H.8.  programs  and  services.    Section  106  (B)  of  P.L.  93- 
638  authorizes  a  funding  level  for  B.I. A.  and  I.B.S*  services 
under  specific  contracts  at  not  less  than  the  secretary  would 
have  otherwise  provided  for  his  direct  operation  of  the  programs. 

Also  of  vital  concern  are  tha  categories  of  direct  and  indirect 
costs,  which  to  date  have  not  been  accomplished  to  Insure  that 
all  tribal  contracting  activities  are  fully  supported.  Indirect 
cost  has  been  given  vastly  different  meaning  and  a  common  under- 
standing has  been  clearly  lacking  between  federal  agencies, 
trlbee  and  federal  officials, 

The  Squaxln  Island  Tribal  Council  recommends  that  tribes  retain 
the  option  of  contracting  under  P.L.  93-638  as  the  most  effective 
approach  for  achieving  the  political  and  cultural  self-determin- 
ation of  our  Tribe.    We  further  recommejd  that  COngress  oppose 
any  attempts  by  the  Bureau  of  Indian  Affairs  to  amend  existing 
P.L.  93-638  regulations  whereby  the  contracting  option  would 
be  eliminated  without  the  consent  of  the  effected  tribes  or  to 
amend  the  implealntatlon  and  administration  requirements  of  P.L. 
93-638  allowing  the  B*I.A.  to  implement  P.L.  95-224  (The  Federal 
Grants  and  Cooperative  Agreement  Act  of  1977)  that  falls  to  men- 
tion Indian  tribes  within  Its  language. 

We  further  recommend  that  the  Senate  Select  Committee  on  Indian 
Affairs  take  every  action  available  to  Influence  the  Adminst ra- 
tion to  create  k  working  group  whose  task  would  be  the  resolution 
of  these  problems  related  to  terminology  and  inter-agency  coordin- 
ation.   This  effort  should  be  conducted  with  the  full  support  and 
Involvement  of  O.H.B.  and  its  deadline  should  be  the  beginning 
of  F.Y.  1985. 

A  more  detailed  description  of  our  concerns  can  be  furnished  to 
the  Senate  Select  Committee  by  calling  our  office.    (206)  426-9781 

I  hope* the  above  statement  and  recommendation  can  bo  supported. 

,    Thank  you*. 

Sincerely, 


J 


David  W.  Whi tenor.  Chairman 
Squaxln  Island  Tribe 
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UNITED  TfttlES  EDUCATIONAL  TECHNICAL  CENTER 
3313  SOUTH  WWMT  WO  AO 

l*UAACK.  NOMTH  DAKOTA  4*601  •  PHONE  f0143*3JH 


July  23.  1982 


< 


Honorably  Senator  Wllllan  S.  Cohen 
yChaixnan 

United  Stitt*  Select  Cocnlttee  on  . 

Indian  Affairs 
Dirkaen  Senate  Office  Utdg. 
Rooa  1251 

Washington/  DC  20510 

Daar  Senator  Cohen:  » 

Attached,  herewith,  le  the  test loony  froa  the  United. Tribes 
Educational  Technlcel  Center  In  regerd -to  the  recent  heerlngs 
held  on  "Indirect  coec  and  contract  support"  for  tribal  organize- 
tlona,    We  are  requeetlng  that  the  following  statement  be  Included 
for  the  record  of  euch  e  hearing,  elnce  we  were  unable  to  person* 
ellY,  appear  the  day  you  conducted  the  session. 

As  a  contractor  undsr  P.L.  93-638  eri3  an  organization  coaprieed  * 
and'controlled  by  the  f J>e  Wlbes  froa  the  state  of  North  Dakota*, 
we  are  greetly  concerned  epout  the  Issue  of  Indirect  coete.  We 
believe  that  the  guidelines,  for  recovery  of  Indirect  costs  need 
to  be  eddresssd  and  tellorep  to  the  unique  needs  of  tribes  and 
their  respective  organizations  under  the  euspicee  of  P.L.  93-638.  • 

Your  consideration  of  this  jstateaent  for  the  record  will  be 
greatly  apprecleted.    In  tUe  event  you  have  queetione  or  desire 
additional  infornatlon,  pl/eee,  do  not  hesltete  to  contact  mi. 

-"*inc«rely^  '  x  »  * 


Executive  Director 

U.T.E.T.C. 


Enclosure 


DMG:kt 
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United  Tribe*  Educational  Technical  Center 

TESTIMONY  .  * 

on  the  Indirect  Cosp  Problems 

of  Contract  School*  and 
other  P.L.  93-630  Contractora 

The  system  for  determining  the^  overhead  or  indirect  costs 
of  contractors  providing  goods  and  aervice*^  to  the  Federal  govern- 
ment was  deve'loped  fir  use,  primarily,  with  non-Indian,  private 
vendora,  government  organizations  and  institutions  of  higher 
education.    Theae  organizations  traditionally  have  resources  of 
their  "own"  for  both  operating  capital  and  some  administrative 
overhead  operations.    Regulations  developed  for  funding  the  over- 
head operations  associated  with  administering  Federal  contracts^  ♦ 
and  grants  have  been  hea^riy^inf luenced  by  efforts  .to  assure  that 
the  Federal  government  does  not  end  up  financing  overhead  opera- 
tion* that  organizations  would  be  conducting  anyway,  without  the 
Federal  Income - 

Indian  contractora  under  P.L.  93-638  (especially  the  contract 

« 

achools)  have  no  aeperate  existence  aside  from  the  administration 
of  Federal  Programs  for  Indian  peoplea.    Moat  are  100%  Federally 
funded,  have  no  operating  capital  of  their  "own"  and* ho  other 
source  of  administrative  overhead  resources  other  than  the  Federal 
government.  1 

The  use  of  regular  Federal  procurement  procedures  for  P.L.  93-638 
contracts,  with  Indian  tribea  and  organizations,  in  view  of  the  fact 
that  the  purpose  of  P.L,.  93-638 'la  to  enable  Indian  peraons  to 
control  their  own  program*,  is  a  deviation  from  the  normal  rulea^ 
*nd  regulation*.    The  ration*!  behind  P.L.  95-224  (the  Federal 
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Grant  and  Cooperative  Agreement  Act)  would  suggest  that  these 
ought  to  be  Grant  programs  for  asslatance  to  Indian  people, 
rather  than  procurement  operations  for  the  benefit  of  the  govern- 
ment.   However,  the  most  damaging  part  of  theae  procurement  pro- 
cedures, for  Indian  contractors,  ia  their  proviaiona  for  use  of 
Indirect  Coat  Ratea  to  fund  the  overhead  operationa  of  the  Con- 
tractor. *  J 

The  problem  with  the  Indirect  Cost  procedure  is  that  the 
-Indian  Contractor  will  be  offered  an  Indirect  Cost  rate  by  the 
Off ic*  of  Inspector  General  based  on  a  review  of  a  proposal  aub- 
mitted  by  united  Tribes  Educational  Technical  Center  (UTETC)  or 
another  Indian  entity,  0 

UTETC  or  another  Indian  entity  i»  then  required  to  try  to  _ 
receive  the  approved  Indirect  Cost  rate  from  each  grant  or  Contract 
liated  in  the  proposal.    Federal  policy,  however,  allows  each  . 
Federal  agency  to  decide  whether  it  wants  to  pay  their  share.  Some 
pay  all  of  it.    Some  pay  part,  up  to  a  pre-determined  limit,  or 
"subject  to  availability  of  funds"-    Some  pay  nothing,  holding 
that  their  funds  are  appropriated  only  for  "direct  services. 

•  .  UTETC  and  other  Indian  entities  have  little  or  no  control  over 
theae  policies..'  They  are  caught  between  Indian  people's  need  for 

auch  direct  services  and  institutional  need  for  administrative  func- 

r 

tions.    UTETC  has  accepted  funds  from  Federal  agenciea  which  did 
and  did  not  pay  their  share  of  administrative  coats  under  the  rate. 
They  did  ao  in  order  to  secure  the  direct  services  of  these  Federal 
agenciea  for  Indian  people.'  * 

Thia  haa  placed  yTETC  and  other  Indian  entitiea  in  the  situa- 
tion of  a  "theoretical  pver'and  under-recovery".    The  key  concepta 

involved  arOi 
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"Recovery" 

Contractor  receipt  of  payment  for  overhead  opera- 
tions at  the  indirect  cost  rate  set  by  Federal 
auditors,  as  a  surcharge  on  the  actual  dlVect  cost 
expended  in  carrying  out  programs. 

"Under-Recovery" 

The  situation  when  contractor  recovery  under  the 
rate, is  lesa  than  the  contractor's  actual  allow- 
able costs  for  overhead  operations;    Indirect  post 
carry-forward  procedures  use  this  situation  as 
-evidence  that  the  rate  has  been  set  too  low,  and 
provide  for  adjusting  it  upward  in  a  later  fiscal 
period  to  compensate..   It  is  assumed  that  the  con- 
tractor has  borrowed  funds  to  pay  for  operations 
until  compenaated. 

100X  P-sd orally  funded  contractors  cannot  pay  Interest 
in  order  to  borrow  the  operating  capital  until  comp- 
»■  f  onsatod  later. 

"Over- Recovery" 

The  situation  when  contractor  recovery  under  the 
rate  is  more  than  phe  contractor's  actual  allowable 
costs  for  overhead  operations.    Indirect  cost  carry- 
forward procedures  use  this  situation  ss  evidence 
that  the  rate  has  been  set  too  high,  and  require T 
adjusting  it  downward  In  a  later  fiscal  period  to 
compensate.    It  Is  assumed  that  the  contractor  has 
the  over- par iod  to  provide  overhead  services* 

If  amounts  over-recovered  exceed  amounts  authorized 
for  the  now  fiscal  period,  the  contractors  obliged 
both  to  administer  the  progra^  for  'that  period/  and 
to  pay  back  the  surplus.  / 

The  contractor's  obligation  to  "reVovet"  all  amounts  duo 
under  an  indirect  cost  rate  set  by  auditors,  creates  the  situa- 
tion of  a  theoretical  over-recovery  under  theae  procedures. 


1 

Amount  actually 
Fold  by  agencies 

2 

Inmcdtata 
Debt 

3  ' 

Theoretical 
Over-Uecovery 

Actual  direct  costs  (the  base  to 
which  the  rate  is  applied) 

Amount  recoverable  under  rate 
(Auditors  must  assuas  it  is 

istablished 

recovered) 

Amount  actually  spent 
In  administering  the 
direct  cost  program 
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1.  The  mount  actually  recovered  is  limited  by  policies  of  the  funding 
.agencies.   It  nay  not  be  known  until  the  close  of  the  fiscal  period 
due  to  "availablity  of  funds"  uncertainties.    Cccmercial  contractors 
sake  up  the  difference  out  of  their  own  operating  capital  or  profits, 

2.  If  amount  spent  exceeds  amount  actually  paid  contractor  by  funding 
agencies,  an  immediate  debt  is  incurred.    1001  Federally  funded 
contractors  have  no  source  of  funds  to  over  cane  this  debt.  They 
cannot  pay  interest  with  Federal  funds.  - 

3.  Federal  auditors  cust  hold  the  contractor  liable  for  having  recovered 
tfuJL  amount  (even  though  it  was  not  recovered,  and  was  not  spent,  to 
adrinlster  services)  under  the  4 'fairness"  principle  (above) .  They 
nust  assume  it  is  available  to  administer  future  programs.   If  not 
needed  for  this  purpose,  it  cust  be  repaid  by  the  contractor  to  the 
Federal  goverrtaent.  1 

\  „  * 

While  "theoretical",  this  is  a  real,  enforceable  long  term-fiscal  * 
obligation  of  the  contractor.    1001  Federally  funded  Indiaxf con- 
tractors have  no  other  means  of  resolving  it  but  bankruptcy  pro- 
ceedings. 

4.  In  a  peculiarly  perverse  spin-off  of  these  procedures,  the  more  the 
contractor  tries  to  reduce  administrative  costs  to  occpensate  for . 
failure  of  Federal  agencies  to  pay  their  share  of  these  costs,  the 
greater  theoretical  overrecovery  (and  future  contractor  debt)  becomes. 

This  problem  is  not  limited  to  UZEIC  alone.  ,It  is  a  problem  being  faced  or 
about  to  be  faced  by  every  tribal  entity  in  the  country  using  indirect  costs  where 
the  avalllbility  of  the  non-federal  resources  is  United,  This  problem  is  t  nation' 
viae  ifroblca.  The  degree  which  the  problem  has  affected  the  Tribal  entity  will 
vsryvVith  the  individual  situation.   However,  it  is  safe  to  say  that  most  Indian 
country  is  in  a  terrible  financial  bind  which  has  been  caused  almost  solely  by 
the  Federal  Government  policy  on  Indirect  coats. 

The  recommendations  that  we  would  like  the  committee  to  take  into  consider- 


1,  That  the"lump  sum"  basis  far  the  indirect  cost  be  made  available 

to  Indian  organizations  and  ask  the  committee's  support  for  enabling 
language  and  funds  in  tha  FY  1983  Appropriation  Act,  establishing  it 
as  policy  to  provide  this  option. 

2.  That  the  Federal  Government  change  their  Federal  Policy  so  .that  all 
Federal  Agencies  will  pay  their  fair  share  of  Administrative  costs 
to  all  Indian  Contractors  end  entitles.         *  * 


ation  are: 
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That  the  Federal  Govemaent  change  their  Federal  Policy  to  allow  the 
indirect  cost  rate  to  be  based  on  actual  Indirect  cost  recovery  for 
Indian  entities  contracting  under  P.L.  93-638.  .  - 

That  the  Bureau  of  Indian  Affairs  agree  to  pay  Indian  entities  con* 
tracting  under  P.L.  93-638  the  difference  between  theoretical  and  < 
indirect  cost  recovery  for  each  fiscal'  year.  That  the  difference 
could  be  determined  by  the  Office  of  Inspector  General. 

That  the  Bureau  of  Indian  Affairs  phase  out  the  use  of  Irfgrcct 
Goats  for  Indian  entitles  contracting  under  P.L.  93-638.   In  its 
place,  each  tribal  entity  would  apply  directly  to  the  Bureau  of 
Indian  Affairs  for  contract  support  costs  on  an  annual  basis, "with 
no  involvement  with  the  Office  of  Inspector  General. 

'  o 
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